~ hair 





INSURANCE LAW JOURNAL. 








REPORTS OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transeripts in our possession. 





SUPREME COURT OF LOUISIANA. 


STUART ET AL. 
v8. 
SUTCLIFFE ET at.* 
A policy of life insurance made payable to the assured, his executors, admin- 
istrators, and assigns, is, in law, assignable as any other incorporeal right. 


Such a policy does not constitute an asset of the succession of a living person, 
and is not amenable to the denunciation of Rev. Civ. Code, art. 2454. 
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Howe & Prentiss, for Appellee Mutual Life Ins. Co. of New York. 


Warxins, J. 

This suit is prosecuted by the executors of William Stuart, 
deceased, for the recovery of a policy of insurance in the Mutual 
Life Insurance Company, of New York, for the sum of $3,000, and 
its dividends and avails, which risk had been taken on the life of the 
deceased, and which, it is alleged, by i.s terms and by operation of 
law is made payable to the heirs and legatees of the deceased, and, 
as such, is an asset of his succession; the present value of same 
aggregating, at date of the death of Stuart, $9,215. Plaintiffs 


* Decision rendered, February 12, 1894. Syllabus by the Court. 
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allege that the policy is in the possession of either W. W. Sutcliffe 
or John Klein, who claim the right to collect from the life insurance 
company; but they aver that their claim is unfounded, and that the 
demands set up by them against Stuart are void, and of no effect or 
validity. That said policy being an asset of Stuart’s succession, no 
assignment or transfer thereof, whether made by said Stuart during 
his life or by any other person, is valid, because same was in contra- 
vention of the prohibitory terms of article 2454 of the Revised Civil 
Code; and, further, that the pretended assignments under which the 
said Klein and Sutcliffe claim to hold said policy were made without 
any consideration, and same were in violation of the rights of the forced 
heirs of said Stuart, said executors being the sole surviving issue of 
the deceased, and who have accepted his succession with the benefit 
of inventory. Upon appropriate averments and prayer a sequestra- 
tion was ordered, and the policy taken into custody, but subse 
quently the indebtedness of the company was ascertained, and the 
amount fixed at $9,215, which was paid over to the sheriff, under 
orders of the court, to await the result of this litigation. Klein, in 
his answer, avers that William Stuart, at the time a member of the 
partnership of John Klein & Co., which was composed of Klein, 
Stuart, and Mrs. Widow George H. Shotwell, did, for a valid and 
adequate consideration, make and deliver to said partnership his 
certain promissory note, dated May 10, 1889, payable one year after 
date, for the sum of $4,000, to the order of said partnership; and 
that to secure the payment of said note Stuart pledged and assigned 
to John Klein & Co. said policy of insurance, and at the same time 
authorized said partnership to pledge the same to any future holder. 
That on the 31st day of July, 1889, said Stuart did execute his 
promissory note to the order of said partnership for the sum of 
$2,000, and in order to secure the same be further pledged and as- 
signed said policy of insurance, and authorized said partnership to 
pledge the same. He further avers that since the execution of said 
notes they were discounted, and the proceeds thereof placed to the 
credit of Stuart on account on the partnership books; and that since 
that time various transactions have taken place pro et con, consist- 
ing of credits to and charges against Stuart, and that, as matters 
now stand, his net indebtedness aggregates the sum of $5,763.55, 
with 6 per cent interest thereon from June 30, 1892, which amount 
may be diminished or increased on final liquidation of said partner- 
ship; and the right is reserved by John Klein & Co. to claim any 
such additional sum as may be found due on final settlement. He 
further represents that the plaintiffs have no rights or claims except 
as standing in place of and as representing the deceased, and that 
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said credits on the books of the partnership in favor of Stuart, as 
well as the loan from Sutcliffe to said partnership, were lawfully 
made on the faith of the pledge of said policy of insurance, and that 
its pledge and assignment were made for a good and valuable con- 
sideration, and in perfect good faith; and that the deceased had the 
full benefit of the sums of money that were advanced by Klein & Co. 
to him, and by Sutcliffe to Klein & Uo., and neither the deceased 
nor his heirs or legal representatives could legally demand the resti- 
tution of said policy or its avails without first paying or restoring 
the amounts thus received, for all of which Stuart was responsible 
personally and as a member of the firm. His prayer is that the de- 
mands of Klein & Co. and Sutcliffe be recognized and enforced. 
The answer of Sutcliffe is that on the 13th of March, 1890, he loaned 
John Klein & Co., through William Stuart, a member of that part- 
nership, the sum of $5,000, for which it gave its promissory note, 
payable to his order one year after date; and that in order to secure 
payment of same said partnership pledged to him as collateral se- 
curity the policy of life insurance above mentioned, said note being 
from time to time renewed upon payment of interest. That the said 
note is still unpaid, and that he is entitled to retain said policy or 
its proceeds now in the possession of the court in their entirety, and 
apply same to the satisfaction of said indebtedness, capital and in- 
terest; specially denying the plaintiffs’ legal right to a sequestration, 
and praying for its dissolution. Ina supplemental petition plaintiffs 
allege that for many years antecedent to his death William Stuart 
was in very bad health, partially blind, and unable to transact busi- 
ness; and that by reason of his physical infirmities Klein obtained 
undue influence and control over him, and thus obtained from him 
the pledge and assignment of said policy of insurance through im- 
position and false pretenses, from the effect of which petitioners, as 
his legal representatives, are entitled to be relieved, and to have said 
pledge and assignment set aside and revoked, and the policy and its 
avails restored to their possession and control. To this petition the 
defendant Klein pleaded a general and special denial. Upon the 
issues thus formulated a general judgment was rendered in favor of 
the defendants, which is concluded in the following terms, to wit: 
“It is ordered, adjudged, and decreed that there be judgment in 
favor of the defendants and against the plaintiffs rejectirg their de- 
mand, and dissolving, setting aside, and quashing the writ of seques- 
tration issued herein, at the cost of the plaintiffs; and, inasmuch as 
during the pendency of these proceedings the policy of insurance 
issued by the Mutual Life Insurance Company, of New York, on the 
life of William Stuart, sequestered herein, has become due and 
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payable, and the amount due thereunder, say the sum of $9,215, has 
been paid over to the civil sheriff, and as said sum is in excess of the 
claims and debts set up as being secured by pledge and assignment 
of said policy, it is further ordered, adjudged, and decreed that the 
pledge and assignment made to and in favor of the defendant 
W. W. Sutcliffe be recognized and enforced, and, accordingly, that 
out of said sum in the hands of the sheriff the said defendant Sut- 
cliffe be paid the sum of $5,000, with interest at the rate of 6 per 
cent per annum from September 16, 1891, until paid, by priority 
and preference over all parties whatsoever; that the sheriff retain 
in his hands a sum which, when added to the amount to be paid 
said Sutcliffe, as above provided, will make the total sum of $5,763.55, 
with interest thereon at the rate of 6 per cent per annum from June 
30, 1892, up to the date upon which payment shall be made to said 
Sutcliffe as above provided; that said sum be so retained until the 
liquidation and settlement of the business and affairs of the partner- 
ship of John Klein & Co. shall be effected, or until the appointment 
of a liquidator of said partnerships, and until the further order of 
this court; that the balance of the amount in the hands of the sheriff 
be paid over to the plaintiffs, William H. Stuart, Charles D. Stuart. 
and Frank P. Stuart, executors of the late William Stuart; that, as 
the claims of John Klein and Mrs. Sarah L. Shotwell, as members 
of the partnership of John Klein & Co., for and on behalf of said 
partnership against the plaintiffs and the succession of William 
Stuart, and as to the alleged transfer, assignment, and pledge by 
William Stuart of the policy of insurance sequestered herein to said 
John Klein & Co. to secure said claims, the rights of all parties be 
reserved, to be determined and settled on the final liquidation of 
said partnership; that the right of the plaintiffs and the succession 
of William Stuart be reserved to claim and receive on the final set- 
tlement of the business and affairs of said partnerships of John 
Klein & Co. full and proper credit for the amount to be paid to the 
defendant W. W. Sutcliffe under this judgment, or such part thereof 
as should be properly so credited; that the Mutual Life Insurance 
Company, of New York, be released and discharged from any and all 
further liability under said policy of insurance; and that the plain- 
tiffs pay all costs of these proceedings.” It is from this judgment 
that the plaintiffs have appealed; and, in this court, the defendants 
have respectively made answers to the appeal, which, in effect, re- 
quest such amendments as will conform the decree of this court to 
the demands of their original answers. 

The foregoing synopsis of the pleadings and issues of this case 
resolves the controversy into the following propositions, viz.: (1) 
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That the policy of insurance, by its terms, as well as by the opera- 
tion of law, is payable to the heirs and legatees of William Stuart, 
and, as such, same is an asset of his succession; and no assignment 
or transfer, whether made by said Stuart during his life or any other 
person, is valid, because same is in contravention of the prohibitory 
terms of article 2454 of the Revised Civil Code. (2) That the pre- 
tended assignments under which Klein and Sutcliffe claim were 
made without consideration, and in violation of the rights of the 
forced heirs. (3) That by reason of the physical infirmities and 
partial blindness of the deceased, John Klein obtained over him an 
influence and control which he could not have obtained had the de- 
ceased been in good health and in possession of his eyesight; and 
that the assignment was procured by said Klein from Stuart by 
imposition, and under false pretenses. 

1. Referring to the policy, we discover that it contains the follow- 
ing stipulations, to wit:— 

And the company do hereby promise and agree to and with the said assured, 
his executors, administrators, and assigns, well and truly to pay the said sum 
insured to the said assured, his executors and administrators, or assigns, 
within sixty days after due notice, 
etc.; while the claim of the plaintiffs is that 

By the terms and by operation of law it is payable to the heirs and legatees 
of the deceased, 
whom they personate; and “said policy being an asset of the suc- 
cession of William Stuart, then assignment thereof was in contra- 
vention of the prohibitory terms of article 2454 of the Revised Civil 
Code.” Plaintiffs do not make claim as beneficiaries of said policy, 
but as the executors and heirs of deceased; hence, for all purposes 
of this case, the plaintiffs occupy exactly the same situation as that 
occupied by the deceased, and can invoke no other cause of nullity 
than such as he could have urged while living. And it is eviden 
that Stuart had no. succession, in the ordinary acceptation of the 
term, while living, and his heirs had no inheritance. The denuncia- 
tion of article 2454 of the Code is directed against a sale of the 
succession of a living person, which it declares not to be the subject 
of sale, evidently because such a sale could, in the very nature of 
things, only be prospective and uncertain; the law declaring that 
“ succession is the transmission of the rights and obligations of the 
deceased to his heirs:”’ Rev. Civ. Code, art. 871, et seq. But the 
prohibition contemplates a sale of an entire succession; or, in other 
words, the sale of all that the vendor may own at his death. It does 
not purport to prohibit the sale of any single, isolated piece of prop- 
erty that an individual may own,—such as a policy of life insurance, 
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—although it might happen to be all the property that he possessed 
at the time; and the case would not be altered if it should transpire 
that he afterwards acquired no other property. To place upon the 
article the construction contended for by counsel would be to render 
it impossible for an individual to do as he pleased with his own. 
There is no force in this contention, and it was properly rejected in 
the court below. 

2. In so far as the consideration of the pledges and assignments 
of the policy of insurance from Stuart to John Klein & Co. and from 
the latter to Sutcliffe are concerned, the proof is clear and uncontra- 
dicted to the effect that it was freely and voluntarily done on the 
part of Stuart, and for a fair and adequate value received in one 
instance, by his procurement and instrumentality in the other. 
There is neither proof nor plausible suggestion of the truth of the 
charge that the pledge and assignment of the policy were obtained 
by Klein by means of undue influence, or under false representa- 
tions. This court has for many years maintained the assignability 
of said policies of insurance as that of an incorporeal right: Suc- 
cession of Risley, 11 Rob. (La.), 298. Succession of Richardson (14 
La. Ann., 1), involved quite a similar question to the one raised here, 
the court giving effect to an assignment made by the deceased con- 
temporaneously with its issuance: Summers vs. Insurance, etc., Co., 
13 La. Ann., 504. But in the case of Succession of Hearing (26 La. 
Ann., 326), the question of the assignability of policies of insurance 
was expressly announced. In that case it is stated by the court that 
one of the policies was on the life of another man, that it was trans- 
ferred by the assured to Hearing, and by him transferred to his 
wife. Of this transaction they say: “A man may take out a policy 
of insurance on his life in the name of any one, or, having taken it 
out in his own name, he may, with the consent of the assurers, trans- 
fer it to whom he pleases.” We are in accord with that opinion, 
and it is decisive of the present controversy. But the doctrine 
therein announced is, in this respect, clearly contradistinguished 
from the principle announced as that applicable to a policy issued 
in favor of a wife or child as beneficiary; for on that question the 
court is clear and explicit. “A husband,” say the court, “has the 
right, we think, to insure his life in the interest of his wife and child, 
as well as in the interest of his creditor; and his obligation to pro- 
vide for them in case of his death is certainly well recognized.” 
“Tf the policy issues to the wife, or is properly transferred to her, 
the amount stipulated therein belongs to her when the event insured 
against happens; and she cannot be forced to inventory it as a part 
of her husband’s estate. The object he had in view would be 
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defeated if a contrary doctrine prevailed.” To the same effect is 
Succession of Bofenschen, 29 La. Ann., 711. The whole question 
underwent a thorough and careful examination in the recent case, 
Putnam vs. Insurance Co. (42 La. Ann., 739), and in which we said, 
on reason and authority, that: “As to her (the wife), the company’s 
contract was complete in its incipiency, and never changed there- 
after with her consent. In law, this policy inured to her separate, 
paraphernal benefit, though not separate in property from her hus- 
band, the insured; and its character of paraphernal property could 
not be changed to that of separate property of the husband or that 
of the community without her consent, lawfully obtained. As such, 
it could not be placed as security for the husband’s debts. To this 
effect are many authorities:” Succession of Kugler, 23 La. Ann., 
455; Pilcher vs. Insurance Co., 33 La. Ann., 322. The foregoing 
authorities make it quite clear that Stuart had the right to pledge 
or assign the policy in controversy; and the evidence makes it 
equally clear that he did pledge and assign it to the firm or partner- 
ship of John Klein & Co., and that said firm did subsequently pledge 
and assign it to Sutcliffe. Consequently the rights of the forced 
heirs of Stuart are not effected thereby, and they are without interest 
to complain. 

3. With regard to the charge that on account of Stuart’s physical 
infirmities and partial blindness Klein obtained undue influence 
over him, and thus procured his assent to the pledge and assign- 
ment by means of imposition and false pretenses, there is no proof 
whatever. Klein, as witness, denies it in toto. As Stuart was aged 
and infirm, this was doubtless a stroke in the dark, predicated on 
mere conjecture. Our examination of the law and the evidence has 
thoroughly satisfied us of the correctness of the judgment. 

Judgment affirmed. 
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SUPREME COURT OF TENNESSEE. 


a 


DALE FT AL. 
v8, 


CONTINENTAL INS. CO.* 


The policy and premium note both provided that the former should lapse in 
case of default in the payment of the note or of any installment. The in- 
sured was notified by the company two weeks prior to the maturity of an 
installment, and on the day before its maturity wrote to the company 
that it would be paid as soon as certain merchandise could be sold. Some 
days later the company replied advising a remittance at an early date 
‘thereby reviving the insurance.” 


Held, That the forfeiture for non-payment was not waived. 


Where there was no evidence of waiver, an instruction that the policy could 
only be waived in the manner prescribed therein, was harmless error. 


Smira & Trezevant, for Appellants. 
Carrott & Perss, for Appellee. 
McAuister, J. 

This is a suit upon a policy of fire insurance, commenced in the 
Circuit Court of Shelby County. There was a verdict and judgment 
in favor of the insurance company. Plaintiffs appealed, and have 
assigned errors. The policy in suit was issued by the Continental 
Insurance Company, from its home office in Chicago, and insured 
the firm of W. H. Dale & Co. against loss or damage by fire upon 
certain articles of personalty to the amount of $2,175, for a term of 
five years, commencing November 4, 1891, and expiring November 
1, 1896. At the date of the application the assured executed their 
promissory note for $78.80, payable to the Continental Insurance 
Company at its office in Chicago, in equal installments, viz : $19.70 
on the Ist day of November, 1892; $19.70 on the 1st day of Novem- 
ber, 1893; $19.70 on the 1st day of November, 1894; $19.70 on the 
Ist day of November, 1895. It should have been stated that the 
first premium was paid in cash, November 14, 1891, when the policy 
was delivered, and the installment note for $78.80 executed for bal- 
ance payable as already stated. The installment note contained 
this stipulation, to wit:— 

And it is hereby further agreed that, in case of nonpayment of any one of 
the installments herein named at maturity, this company shall not be liable 
for loss or damage during such default, and the policy for which this note is 


given shall lapse unless payment is made to this company in New York or to 
the western department at Chicago; and in the event of nonsettlement for 
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the time expired as per terms on short rates, the whole amount of install- 
ments remaining unpaid on said policy may be declared earned, due, and 
payable, and may be collected by law. Given in payment for a policy of in- 
surance. [Signed] W. H. Dale & Co. 

It is provided in the policy in regard to premium, viz. :— 

But it is expressly agreed that this company shall not be liable for any loss 
or damage that may occur to the property herein mentioned while any prom- 
issory note or obligation, or part thereof, given for the premium, remains past 
due and unpaid. 

The policy provided 

That the notes must be paid to the Continental Insurance Company at its 
office in Chicago, IIl., or at its office in New York, or to an authofized person 
having such note in possession for collection. 

The company may collect, by suit or otherwise, the premium note 
or notes, and a receipt from the office of the company must be re- 
ceived by the assured before there can be a revival of the pulicy, 
which shall in no event carry the insurance beyond the original 
term. It was further provided in the policy that no agent or em- 
ploye of this company, or any other person than the general man- 
ager of the western department at Chicago, IIl., shall have power or 
authority to waive or alter any of the terms or conditions of this 
policy, or to make indorsement hereon; and all agreements by the 
general manager must be signed by him. These provisions all be- 
came important in determining the question whether there had 
been a forfeiture of the policy for nonpayment of premium prior to 
the loss incurred, and the further question whether the alleged for- 
feiture was waived. The fire occurred on the 9th of November, 
1892, and plaintiffs sustained a loss amounting to $868.75. The in- 
stallment due November 1, 1892, had not been paid by the as- 
sured at the date of the fire. The contention on behalf of the com- 
pany is that, the fire having occurred while the plaintiffs were in 
default for nonpayment of premium, there is no liability. It is in- 
sisted, however, on behalf of the plaintiffs that the stipulations 
avoiding the policy for nonpayment of premium were waived by the 
company. The facts upon which the waiver is claimed are the fol- 
lowing, namely: On the 18th of October, 1892, J. J. McDonald, the 
general manager of the company at Chicago, mailed a notice to 
plaintiffs, advising them that the second installment of their insur- 
ance premium would mature November 1-4, 1892. On the 31st 
October, the plaintiffs wrote to the company stating, viz:— 

Our policy, 375,391, the premium $19.70, is due in November. We will re- 
mit as soon as we can sell some cotton and lumber. 

Dale testifies he mailed this letter at Tipton on the same day it 
was written, and proves by the assistant postmaster that the mail 
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from Tipton would reach Chicago in one day. On the 9th of No- 
vember the company answered Dale’s letter, stating, viz:— 

We are in receipt of your letter in regard to the above policy, and in reply 
would state that it would be advisable to make the remittance spoken of in 
your letter to us at an early date, thereby reviving the insurance, and caus- 
ing no uneasiness to yourselves in the case. 

This letter was written on the very day the fire occurred, and was 
received by Dale November 11th. He testifies that he supposed, 
from the fact of not hearing from the company earlier in reply to 
his letter of October 31st, that his request for delay had been 
granted, as otherwise he could have borrowed the money and sent 
it forward. On the 16th of November, Dale & Co. forwarded, hy 
express, notice of the fire, and inclosed $20 to pay past-due install- 
ment of premium. The $20 was received by the company Novem- 
ber 22d, and returned November 28th, on the same ground that the 
policy was not in force when the loss was sustained. 

The first question, then, presented is whether the nonpayment of 
the installmert of premium due November 1, 1892, invalidated, or 
rather suspended, the policy. That such should be the result of 
nonpayment of any part of the premium is expressly stipulated, 
both in the face of the policy and of the installment note. In the 
case of Roehner vs. Insurance Co. (63 N. Y., 160). Folger, J., said 
“Tt is, however, well settled that on the failure of the insured to 
pay the premium on a policy like this, at the time therein stipulated 
therefore, it becomes lapsed and void. It is then no longer a con- 
tract enforceable against the insurers. If the premium was not 
paid when the day for payment came, the policy was void, for the 
parties to it have said that so it shall be. The forfeiture results 
from the nonpayment alone, and from no other act. The payment 
is a condition precedent, which must be kept, or the policy falls. It 
is a rule of common law that if the terms of contract violate no law 
of public policy, and have been freely entered into, a strict and ex- 
act compliance with them may be insisted upon: Beadle vs. Insur- 
ance Co., 33 Hill, 161. Nor did the fact that the defendant took 
from the insured the note alter this rule in this case. The defen- 
dant was not required to make demand for the payment of the note, 
and on refusal to pay to declare the policy void. It lapsed per se 
upon the failure to pay the note at maturity, for the same agree- 
ment and intention of the parties are expressed in the note as are 
expressed in the policy. By the latter, the omission to pay the 
annual premium shall cause the policy to be void. By the policy, 
too, the same effects follow for a failure to pay at maturity any note 
given for premium. By the note itself the policy is to be void in 
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case the note is not paid at maturity, according to the contract 
in the policy.” In the case of McIntyre vs. Insurance Co. (52 Mich. 
188), the policy contained the following condition, to wit:— 

It is expressly agreed that this company shall] not be liable for any loss or 
damage that may accrue to the property herein mentioned, while any prom- 
issory note or obligation, or part thereof, given for the premium, remains due 
and unpaid. 

The court held that, both by the terms of the policy and the 
note, there was no liability upon the part of the company. In the 
later case of Robinson vs. Insurance Co. (Mich.), it appears that the 
installment note was past due from February 1, 1886; that on 
March 30, 1886, it was sent by defendant company to the First Na- 
tional Bank of Port Huron, Mich., for collection. On the 9th of 
October, 1886, two days after the fire, the plaintiff called at the 
bank, and took up the note, and the proceeds of the note were sent 
by the bank to the defendant at Chicago. Immediately after the 
defendant became advised of the fact that the note had remained 
unpaid until after the fire occurred, it returned the money to the 
plaintiff, who admitted he received it. Long, J., said: “The case 
falls within the ruling of this court in McIntyre vs. Insurance Co., 
supra. The stipulation was one which the company had a right to 
make. It was inserted in the policy, and the language of it was 
also embraced in the note. It was not claimed there was any fraud, 
misrepresentation, or concealment in procuring the policy to be 
taken with this clause inserted in the policy. The plaintiff was 
aware that the policy and note contained this clause. * * * By 
the terms of the policy, it is evident that the note was not given or 
received as payment of the premium. The policy was to remain 
valid and in force up to the time the note became due, and, if the 
note was not then paid, the policy was to lapse. This is the plain 
meaning of the terms of the policy. There is no force in the other 
suggestions. By the terms of the policy, the note was payable at 
the office of the company in Chicago, or at its offices in New York, 
or to any authorized person having such note in possession for col- 
lection. The plaintiff made no effort to pay it until after the fire 
occurred, though it had been in the bank there from the March pre- 
vious. It is apparent that, if he had been as diligent in search for 
his note before the fire as after, he would have had no difficulty in 
finding it and making payment in time to have kept his policy alive. 
As it is, he is bound by the contract which he has made:” Black- 
erby vs. Insurance Co., 83 Ky., 580; Williams vs. Insurance Co., 19 
Mich., 451; Muhleman vs. Insurance Co., 6 W. Va., 508; Watrous 
vs. Insurance Co., 35 Iowa, 582. 
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It is insisted, however, by counsel for plaintiffs in error, that there 
was a waiver of the forfeiture or suspension of the policy for non- 
payment of installment due November 1-4, 1892. This supposed 
waiver is based upon the failure of the company to reply promptly 
to plaintiffs letter of October 31st, in which it was stated, viz: “ We 
will remit as soon as we can sell some cotton and lumber.” Counsel 
insist that a prompt reply by the company, declining any indulgence, 
would have enabled plaintiffs to have forwarded premium in time to 
have reached Chicago on the 4th, the last day of grace, and certainly 
by the 9th, when the fire occurred. The company, it will be re- 
membered, had on the 18th October mailed notice to plaintiffs 
that their installment premium would mature November Ist and 
4th. Plaintiffs waited before replying until October 31st, and then 
notified the company: ‘“ We will remit as soon as we can sell some 
cotton and lumber.” There was no request for any indulgence, but 
a mere promise that, at some indefinite time, they would make a re- 
mittance. No duty developed upon the company to make any reply 
whatever to such a communication. It is plain from the tenor of 
the reply which the company did make on the 9th that it did not 
understand the plaintiffs to have requested any indulgence. The 
letter states, viz:— 

We are in receipt of your letter in regard to the above policy, and in reply 
would state it would be advisable to make the remittance spoken of in your 
letter to us at an early date, thereby reviving the insurance, and causing no 
uneasiness to yourselves, in this case. 

As already stated, the fire occurred the day this reply was written, 
to wit, November 9th. On the 16th of November plaintiffs notified 
the company of the fire, and inclosed by express $20 in currency to 
pay past-due installment of premium. The company received this 
remittance on the 22d, and on the 28th returned the money, upon 
the ground that the loss had been sustained after the maturity of 
said installment, and that the policy was in suspense for nonpay- 
ment of premium. Plaintiffs claim that the company retained this 
money an unreasonable time before returning it, and rely upon this 
fact as evidence of the waiver of the forfeiture. The stipulation of 
the policy on the subject of waiver is, viz. :— 

A receipt from the agent of the company must be received by the assured 
before there can be a revival of the policy. No agent or employee, * * * 
or any other person than the general manager of the western department at 
Chicago, shall have power or authority to waive or alter any of the terms or 
conditions of this policy, or make any indorsement thereon, and all agree- 
ments of the general manager must be signed by him. 

It will be observed by this stipulation the revivor of the policy 
was to occur only after the assured had received a receipt from the 





1896. ] Dale vs. Continental Ins. Co. 15 


home office; and, secondly, this condition could not be waived by 
any other person than the general manager of the western depart- 
ment at Chicago. Many authorities are cited in the brief of counsel 
sustaining the validity of such conditions: Walsh vs. Insurance 
Co., 73 N. Y., 10; Marvin vs. Insurance Co., 85 N. Y., 278; Quin- 
lan vs. Insurance Co., 1383 N. Y., 364; Hale vs. Insurance Co., 6 
Gray, 169; Worcester Bank vs. Hartford Ins. Co., 11 Cush., 265; 
Kyte vs. Assurance Co., 144 Mass., 47; Carey vs. Insurance Co. 
(Wis.); Knudson vs. Insurance Co., 75 Wis., 198; Hankins vs. Insur- 
ance Co., 70 Wis., 1; Putnam Tool Co. vs. Fitchburg Mut. Fire Ins. 
Co., 145 Mass., 265; Enos vs. Insurance Co., 67 Cal., 621; Jnsur- 
ance Co. vs. Weiss, 106 Pa. St., 20; Hutchinson vs. Insurance Co., 
21 Mo., 97; Gould vs. Insurance Co., 90 Mich., 302. 

We do not mean to be understood as holding that the provision 
of the policy in respect to waiver might not itself be waived, and 
that there could be no revivor of a forfeited or suspended policy ex- 
cept in the precise manner provided by the policy. As stated by 
the court in Insurance Co. vs. McCrea (8 Lea, 513): “A written 
contract may be changed by parol, and this although it stipulate that 
it shall only be changed in writing, for the obvious reason that men 
cannot tie their hands or bind their wills so as to disable them from 
making any contract allowed by law, and in any mode in which it 
may be entered,’—citing Pechner vs. Insurance Co., 65 N. Y., 195; 
Insurance Co. vs. Wilkinson, 13 Wall, 222. “A written bargain is 
of no higher legal degree than a parol one. Either may vary or 
discharge the other, and there can be no more force in an agreement 
in writing not to agree by parol than in a parol agreement not to 
agree in writing. Every such agreement is ended by the new one 
which contradicts it:” Insurance Co. vs. Earle, 33 Mich., 153; Insur- 
ance Co. vs. Norton, 96 U. 8., 234. It seems to follow, says the court, 
that a parol permission may equally be given, although the terms of 
the policy require the permission to be indorsed on the policy, or a 
forfeiture may be waived by parol. In this connection it may be 
noticed that the decisions have transferred to the courts of law in 
this class of cases the equitable doctrine of estoppel, where a parol 
license or assent has been given in place of a license or assent or 
writing, as required by the power under which the party acts: Insur- 
ance Co. vs. Myers, 55 Miss., 479. So, in cases of leases requiring 
assent in writing to subletting or alteration, a parol assent will suf- 
fice, and the waiver of a forfeiture under a policy has been likened 
to a waiver of a forfeiture under a lease: Insurance Co. vs. Norton, 
96 U.S.,242. The doctrine of waiver, it has been well said, to avoid 
the enforcement of conditions in a policy, is only another name for 
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the doctrine of estoppel: Insurance Co. vs. Wolff, 95 U. 8., 326. 
There should be, to constitute a waiver of the forfeiture of a policy, 
either a contract supported by a consideration or a necessity of an 
estoppel: Per Cooper, J., in Insurance Co. vs. McCrea, 8 Lea, 513. 
Applying these principles here, there were no facts whatever tending 
to show a parol waiver of the forfeiture, or any evidence upon which 
an estoppel could be rested. At most, there was mere silence on 
the part of the compzny, without any act or declaration upon the 
part of its agents tending to mislead plaintiffs to their prejudice. 
A waiver is an intentional relinquishment of a known right, or such 
conduct as warrants an inference of such intent: Findeisen vs. In- 
surance Co., 57 Vt., 520. And so it is also sometimes said that a 
waiver never occurs unless intended, or when thé act relied on as a 
waiver is such that it ought in equity to estop the party from deny- 
ing: 2 May, Ins., § 508. 

It is insisted by counsel for appellant that while the trial judge 
conceded plaintiffs’ contention to the effect that the condition of the 
policy in respect to the manner of waiving might itself be waived, 
yet in the latter part of the charge he instructed the jury there could 
be no waiver except in writing. The circuit judge first instructed 
on this subject thus: “ Forfeitures by reason of the nonperformance 
of conditions precedent in a policy are not favored by the law, and 
a waiver of these terms and conditions in the policy and a premium 
note may be inferred from the dealings of the defendant company 
with the plaintiffs. Any condition may be waived, although the 
policy provides that there shall be no waiver, or a waiver only in a 
particular way. And a waiver may be inferred from any acts of the 
defendant company which reasonably indicated that they did not 
intend to insist upon a compliance with these terms. There can be 
no waiver of the force and effects of these clauses, unless it was so 
intended by the manager of the insurance company at Chicago, and 
so understood by Mr. Dale, or else that the manager at Chicago so 
acted in replying to the letter of Mr. Dale as to lead him to believe 
that he intended to waive the clause in the policy requiring prompt 
payment of the note or a forfeiture of the policy.” The instructions 
down to this point are to the effect that even the condition that no 
waiver could be made, except in writing by the manager in Chicago, 
might be itself waived; yet in a subsequent paragraph, on page 82, 
he says that there can be no waiver, except by the general manager 
of the western department at Chicago in writing, signed by him. In 
the next paragraph the same charge is repeated. Again, in the 
closing paragraph, vn page 83, he tells the jury that there can be no 
waiver of the condition of the policy, except in writing by the 
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general manager or persons under him in his office. While we think 
the instructions given the jury on the subject of waiver in the open- 
ing and concluding portions of the charge were wholly irreconcila- 
ble, yet the case should not for this reason be reversed. There were 
no facts presented in proof tending to show there had been a waiver 
of the forfeiture of this policy. The error was therefore innocuous. 
The court should, upon a hypothetical statement of all the facts 
relied on by plaintiffs as constituting a waiver, have instructed the 
jury that asa matter of law there was no waiver. For the same 
reason there was no error in refusing to charge that the acceptance 
and retention by the company for a few days of the past-due install- 
ment of premium, which plaintiffs remitted to the company after 
the fire, would constitute a waiver after default. The judgment is 
affirmed. 





SUPREME COURT OF IOWA. 


FRED MILLER BREWING CO. 
vs 


COUNCIL BLUFFS INS. CO.* 


A party in Wisconsin authorized by insured to procure insurance for him 
secured the policy in question from the general agent in another state of a 
company not authorized to do business in Wisconsin, and received a com- 
mission on the premium. 


Held, That under the statute of Wisconsin, providing that any person solicit- 
ing insurance and receiving compensation shall be deemed the agent of 
the company to accept service, service on such party was valid, and a 
judgment secured thereon in Wisconsin will be enforced in Iowa. 
Sms & Barnsringe, for Appellant. 
Fuickincer Bros., for Appellee. 
Rosinson, J. 
The defendant is a corporation of this state engaged in transact- 
ing a fire-insurance business. In May, 1887, it issued a policy which 
insured J. W. Maier on two buildings and personal property con- 
tained therein, situated in Medford, in the state of Wisconsin, 
against loss or damage by fire, for the term of one year, to the 
amount of $1,150. The loss, if any, was made payable to Fred 
Miller, a mortgagee of the insured property, as his interest should 
appear. Miller afterwards assigned his mortgage to the plaintiff. 
On the 30th day of March, 1888, the property insured was destroyed 
, ‘Decision rendered, May 23,186. 
Vou. XXV.—2 
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by fire. The judgment on which this action is founded was rendered, 
without an appearance by the defendant, on the 31st day of Decem- 
ber, 1888, by the Circuit Court of Milwaukee County, in the state of 
Wisconsin, for the amount of the loss alleged to have been covered 
by the policy. The summons in that case was served on one F. H. 
Winchester, as the agent of the defendant, in the state of Wisconsin. 
The defendant claims, and the district court found, that the service 
of the summons upon Winchester did not confer upon the Wisconsin 
court jurisdiction to render the judgment; that it was rendered 
without jurisdiction, and was void. 

1. When the policy in question was issued, and when the summons 
in the action in Milwaukee County was served, Winchester resided 
in Clarke County, in the state of Wisconsin, and was engaged in the 
insurance and banking business. In May, 1887, he solicited of 
Maier the privilege of furnishing insurance upon the property which 
was afterwards destroyed, and agreed with him to insure it. He was 
unable to carry the insurance in the companies for which he was 
then agent, and wrote to an insurance broker of Chicago, named 
W. W. Caldwell, for the insurance required. Thereupon Caldwell 
applied to E. T. Marshall & Co., also of Chicago, for insurance. 
They were the general agents in that city of the defendant, and had 
authority to write and deliver policies on acceptable risks located 
anywhere in the United States, outside of the state of Illinois. They 
issued the policy in question, charged it to Caldwell, and gave it to 
him for delivery. He sent it to Winchester, in Wisconsin, and he 
delivered it to Maier, and collected the premium due thereon, of $76. 
Of that amount, Winchester retained 10 per cent as commission, and 
transmitted the remainder to Caldwell. He retained an additional 
5 per cent as his commission, and paid the remainder to E. T. Mar- 
shall & Co. They did not know Winchester in the transaction, and 
had no authority to appoint agents for the defendant in Wisconsim 
The defendant had not complied with the laws of that state applica- 
ble to insurance companies, and was not authorized to transact 
business in it. Winchester did not apply for insurance by the de- 
fendant, nor did Caldwell. He applied personally for a specified 
amount of insurance, and E. T. Marshall & Co. filed his application 
by issuing the policies of such companies as they chose to select. 
Winchester did not know by what companies the policies would be 
issued, until he received them. He was never formally appointed 
an agent of the defendant, and had no authority to act for or rep- 
resent it in any of the transactions in question, unless by virtue of 
what he did, and a section of the Revised Statutes of Wisconsin 
which is as follows:— 
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Sec. 1977. Whoever solicits insurance on behalf of an insurance corporation 
or property owner or transmits an application for insurance, or a policy of 
insurance, other than for himself, to or from any such corporation, or who 
makes any contract of insurance or collects any premium for insurance, or in 
any manner aids or assists in doing either, or in transacting any business of 
like nature for any insurance corporation or advertises to do any such thing, 
shall be held an agent of such corporation to all intents and purposes, unless 
it can be shown that he receives no compensation for such services. 

Under the laws of Wisconsin, a civil action in a court of record is 
required to be commenced by the service of a summons; and when 
the action is against an insurance corporation not organized under 
the laws of that state, the summons may be served upon any agent 
of the corporation, within the definition of section 1977, in the state. 
Provision is also made for commencing actions of the character of 
that brought in Milwaukee County, when the defendant is a non- 
resident, in any county of the state which the plaintiff shall desig- 
nate. It is well settled, as a general rule, that each state has the 
right to prescribe the terms and conditions on which foreign cor- 
porations may do business within its limits, or to exclude them 
wholly. It was said in Paul vs. Virginia (8 Wall., 168), that: “ The 
corporation, being the mere creation of local law, can have no exist- 
ence beyond the limits of the sovereignty where created. * * * 
The recognition of its existence, even, by other states, and the 
enforcement of its contracts made therein, depend purely upon the 
comity of those states,—a comity which is never extended where 
the existence of the corporation, or the exercise of its powers, are 
prejudicial to their interests, or repugnant to their policy. Having 
no absolute right of recognition in other states, but depending for 
such recognition, and the enforcement of its contracts, upon their 
assent, it follows, as a matter of course, that such assent may be 
granted upon such terms and conditions as those states may think 
proper to impose. They may exclude the foreign corporation en- 
tirely, they may restrict its business to particular lccalities, or they 
may exact such security for the performance of its contracts with 
their citizens as in their judgment will best promote the public in- 
terest. The whole matter rests in their discretion.” This general 
rule was affirmed, and some exceptions to it noticed, in Hooper vs. 
People, 15 Sup. Ct., 207. See, also, Insurance Co. vs. Raymond 
(Mich.). Where astate prescribes conditions upon which a foreign 
corporation may do business within it, such corporation thereafter 
doing business in the state will be presumed to have assented to the 
conditions prescribed, and will be bound accordingly: Railroad Co. 
vs. Harris, 12 Wall., 65; Ex parte Schollenberger, 96 U. S., 369. It 
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is within the power of a state to prescribe the method by which cor- 
porations doing business within its jurisdiction may be brought into 
court, and to designate the officer or agent of such corporation upon 
whom the process necessary to commence an action may be served: 
Gross vs. Nichols, 72 Iowa, 239; Childs vs. Manufacturing Co., 104 
N. Y., 479; Voorheis vs. Association (Mich.); 2 Cook, Stock, Stockh. 
& Corp. Law, § 758, note. 

From an application of these rules to the facts in this case it fol- 
lows that it was within the powers of the state of Wisconsin to make 
every person who should do the acts specified in section 1977 of the 
Revised Statutes an agent of the insurance corporation for whom he 
should act, and to provide that a service of a summons upon him, in 
a civil action, should have the effect of service upon the corporation. 
Therefore, if the facts which we have set out, and the statute we 
have quoted, made Winchester the agent of the defendant, service 
of the summons upon him was authorized. 

In issuing the policy in question, did the defendant so far trans- 
act business in the state of Wisconsin as to come within the juris- 
diction of its courts? As we have seen, it was not authorized to do 
business in the state, and had not appointed an agent within it. The 
application for insurance came to it without any solicitation what- 
ever on its part. It had no knowledge of Winchester. He asked 
for and was given, the privilege of obtaining insurance for Maier, 
but nothing was said by either of them in regard to insurance by 
the defendant. The application sent by Winchester to Caldwell 
was merely for a designated amount of insurance on the Maier 
property, and did not mention any company in which insurance was 
desired. The application made by Caldwell to E. T. Marshall & Co. 
was of precisely the same character, excepting that it was verbal. 
E. T. Marshall & Co., acting upon their own judgment or inclination, 
selected the defendant as one of the companies they represented, to 
give the required insurance. There was nothing in the acts of 
Winchester and Caldwell, prior to the time the defendant was se- 
lected to issue one of the policies desired, which could have made 
either of them an agent of the defendant in fact, or within the 
meaning of the Wisconsin statute, under any permissible interpre- 
tation of it, for neither Winchester nor Caldwell had made any pre- 
tense of representing or soliciting insurance of or for the defendant. 
If the act of either, prior to the issuing of the policy, can be given 
the effect of an act of agency, it must be by means of a ratification 
authorized by the defendant, or created by the statute. It is the 
general rule that, in order to ratify an act of agency, the act must 
have been done by a person who, in doing it, claimed to represent a 
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principal who was then in existence, and was known or could have 
been identified: Mechem, Ag., §§ 124-127. In this case the princi- 
pal was not identified by either Winchester or Caldwell, but the 
latter gave to EK. T. Marshall & Co. the right to designate the prin- 
cipals, and they did so by selecting the defendant as one of them. 
The knowledge had by that firm at the time the policy was issued is 
chargeable to the defendant, and it is bound by their act in issuing 
the policy. When it was issued, the defendant must be held to have 
known that it was on property situated in Wisconsin; that it was 
procured at the solicitation of Winchester; that it would be returned 
to him for delivery; that he would collect and remit the premium, 
deducting therefrom compensation for his services; and that Cald- 
well would also retain a compensation for himself. If the defendant 
did not know these facts, it could have ascertained them: Bennett 
vs. Insurance Co., 70 Iowa, 600. It must be held to have known 
that, under the laws of Wisconsin, the person who in that state so- 
licited the insurance, forwarded the application for it, or collected 
the premium, became by that act its agent, if the policy was issued. 
It could have refused to issue the policy, and thus have avoided lia- 
bility under the Wisconsin laws; but, with actual or constructive 
knowledge of the effect of its act, it elected to and did deliver the 
policy. It is true that the delivery was in Chicago, and to a broker 
of that city, and that he was held responsible for the payment of the 
premium. But in issuing the policy and receiving the premiums the 
defendant accepted the benefits of the acts of Winchester, and still 
retains them. In issuing the policy on Wisconsin property, it trans- 
acted business in that state, for which it was organized. It not only 
did it in this instance, but it had done it previously. Before the 
policy in question was issued, Winchester had taken five of its poli- 
cies for his patrons, and has taken others since. Although E. T. 
Marshall & Co. were doing business in Chicago, they were author- 
ized to issue policies on acceptable risks anywhere in the United 
States, excepting risks in the state of Illinois. They were authorized, 
therefore, to issue policies on risks in the state of Wisconsin; and 
when they did so they were transacting insurance business in that 
state, within the meaning and scope of its laws. If this be not so, 
then the laws of that state may be evaded by the expedient of deny- 
ing the agency of persons who solicit insurance for it within the 
state, and issuing the policies outside of it. According to that the- 
ory, a company might be organized for the sole purpose of doing an 
insurance business in that state, and could transact all the business 
for which it was organized, however large the volume, without be- 
coming amenable to the laws of the state. That such a construction 
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of the law would open the way for defeating the right of the state 
to control the insurance business within its limits is evident, and 
that it would be an evasion of the legislative intent is clear. It 
should not, therefore, be adopted, unless there is no alternative. 
Section 1144 of the Code of this state prohibits certain foreign in- 
surance companies from taking risks or transacting any business of 
insurance in this state, either directly or indirectly, unless possessed 
of a specified capital. In Seamans vs. Zimmerman (Iowa), it ap- 
peared that a company of the kind contemplatcd by that section, 
organized under the laws of Wisconsin, had issued two policies of 
insurance on property situated in this state. The policies were 
issued in Wisconsin, on applications accepted there, and the con- 
tracts of insurance were valid in that state. They were held, how- 
ever, to be in violation of the laws of this state. It was said the 
section of the Code referred to was designed to protect the property 
owners of this state from irresponsible insurance companies, and 
that the policies then under consideration belonged to the class 
which the general assembly intended to prohibit. The case is 
authority for the conclusion that the issuing of policies of insurance 
outside a state on property within it is the doing of business within 
the state, which is subject to statutory regulation. We are of the 
opinion that an insurance company does business within the state of 
Wisconsin, within the meaning of its laws, when it issues policies of 
insurance, for delivery in that state, on property located therein, and 
that in this case Winchester must be regarded as the agent of the 
defendant. This view is in harmony with the decisions of the su- 
preme court of that state: State vs. United States Mut. Acc. Ass’n, 
67 Wis., 624; Body vs. Insurance Co., 63 Wis., 157; State vs. North- 
western Endowment and Legacy Ass’n, 62 Wis., 174; Alkan vs. 
Insurance Co., 53 Wis., 137; Schomer vs. Insurance Co., 50 Wis., 576. 
The statutes of Wisconsin which authorized the judgment upon 
which this action is founded are designed for the protection of the 
property owners of that state. They are not contrary to the policy 
of this state, and there is no ground upon which the courts of this 
state should refuse to lend their aid in enforcing them. The case 
of Hooper vs. People (15 Sup. Ct., 207), supports, in a measure, the 
conclusion we reach. 

2. As the law of Wisconsin made Winchester the agent of the 
defendant in effecting the insurance in question, it follows that no 
condition in the policy in terms making him the agent of the assured 
alone can be valid. It is said that, if the agency be established, it 
was not continuing, and that there was no authority to serve the 
summons upon Winchester when the service was attempted,—a year 
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and a half after the policy was issued. The case of Stevens vs. In- 
surance Co. (Wis.) is relied upon as supporting that claim. We do 
not think it is an authority in point. It refers to the effect of knowl- 
edge by an agent of an incumbrance on the insured property created 
eleven months after the insurance was effected, and it was held that 
an incumbrance existing at the time the application for insurance 
was made, if known to the agent, would not have rendered the 
policy invalid, but that his agency was not of such a character that 
knowledge by him of a subsequent incumbrance would affect the 
company. A statute of Wisconsin provides that the summons in an 
action against an insurance company not organized under the laws 
of that state may be served on “any agent of such corporation, 
within the definition of section 1977, in the state:” Rev. St., § 2637, 
subd. 9. Winchester was an agent, within the definition of that 
section, in the issuing of the policy in question, “to all intents and 
purposes.” Those purposes included being served with a summons 
in an action on the policy. 

3. The defendant has urged numerous objections to the judgment 
which do not appear to have been considered by the district court. 
The judgment was based upon two conclusions of law found by that 
court, which are stated as follows: “First. That the service of the 
summons upon said E. H. Winchester, as found herein, did not give 
and confer upon the said Circuit Court of Milwaukee County, Wis- 
consin, jurisdiction of the defendant herein to render the judgment 
for the enforcement of which this action is brought. Second. That 
the judgment for the enforcement of which this action is brought 
was rendered without jurisdiction of the defendant being first had 
and obtained by the said Circuit Court of Milwaukee County, Wis- 
consin, and is therefore null and void.” No appeal has been taken 
by the appellee, and therefore we do not decide any question not 
involved in the conclusions of law stated. There is no conflict in the 
evidence in regard to the matter pertaining to the questions decided 
by the district court, and the conclusions to be drawn from that 
evidence are of law. Since the court erred in its conclusion, its 
judgment is reversed. 
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SUPREME COURT OF ILLINOIS. 


NIAGARA FIRE INS. CO. 
v8. 


BISHOP.* 


Wherea policy provides that the amount of loss shall be determined by arbitra- 
tion, the refusal to hold, in an action for the loss, that the insured can- 
not compel payment unless the arbitration has been had, or has been e 
abandoned by agreement or prevented by the insurer, is harmless error % 
where the evidence shows and the court finds that the insurer did prevent ; 
the arbitration. ‘ 
Where there is evidence that the arbitrator appointed by the insurance com- a 
pany acted in the matter as its representative, rather than as a disinter- 
ested arbitrator, propositions of law which assume that he was not in fact 
the agent of the company, instead of leaving it to be determined from the . % 
evidence whether he so acted as to be justly regarded as such agent, are 
erroneous. 





The following is a statement of the facts of this case made by the 
appellate court: “On the 4th day of January, 1891, appellant is- 
sued a policy of insurance to appellee insuring him against loss by 
fire to his icehouse building on the bank of Fox River, near Elgin, 
until the 4th of July, 1892, to the amount of $1,000. The policy 4 
contained the following provisions :— 4 


This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be : 
ascertained or estimated according to such actual cash value, with proper of 
deduction for depreciation, however caused, and shall in no event exceed 
what it would then cost the insured to repair or replace the same with mate- Bs 
rial of like kind and quality. Such ascertainment or estimate shall be made % 
by the insured and this company, or, if they differ, then by appraisers, as 
hereinafter provided. * * * In the event of a disagréement as to the 
amount of loss, the same shall, as above provided, be ascertained by two _ 
competent and disinterested appraisers, the insured and this company each “4 
selecting one, and the two so chosen shall first select a competent and disin- 4 
terested umpire. The appraisers together shall then estimate and appraise ” 
the loss, stating separately sound value and damage, and, failing to agree, ; 
shall submit their difference to the umpire, and the award in writing of any 
two shall determine the amount of said loss. * * * This company shall 4 
not be held to have waived any provision or condition of this policy, or any 3 
forfeiture thereof, by any requirement, act or proceeding on its part relating 
to the appraisal or any examination herein provided for; and the loss shall 
not become payable until sixty days after notice, ascertainment, estimate, 
and satisfactory proof of the loss herein required have been received by this 
company, including an award by appraisers, where appraisal has been re- 
quired. * * * No suit or action on this policy for the recovery of any claim 
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shall be sustainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements, nor unless commenced 
within twelve months after the fire. 

The property was entirely consumed by fire on the 8th of Feb- 
ruary, 1892. Appellee at once notified the company’s general agent 
and adjuster at Chicago, Mr. Hugh Martin, who visited the ruins, 
and with appellee endeavored to make an estimate of the loss. Con- 
siderable time was consumed by the parties in trying to effect a 
settlement, but they were unable to agree. Appellee then made 
proofs of loss, and demanded the appointment of appraisers under 
the terms of the policy. On the 10th of June, 1892, appellant ap- 
pointed one John H. Donlin, of Chicago, appraiser in its behalf, and 
notified appellee. Appellee selected one Smith Hoag, of Elgin, ap- 
praiser in his behalf. The appraisers, without first selecting an 
umpire, as the policy provided, visited the ground, and began an 
estimate of the cost of material and construction. They differed 
widely, and after a few days Donlin returned to Chicago, without 
agreeing upon an estimate. After it became evident that tne ap- 
praisers could not agree, the appointment of an umpire was dis- 
cussed, but none was selected, for the reason that they would not 
agree upon the locality from which he should be selected. On the 
10th of August, 1892, appellee brought suit upon the policy. In 
addition to other pleas, the company pleaded specially the inability 
of the parties to agree, the appointment of appraisers, and that the 
appraisal was still pending and undetermined. Appellee replied 
that the company had refused, without good and sufficient cause, to 
complete the appraisal, and that none was pending. The case was 
tried by the court without a jury. The court found the issue for 
appellee, and returned judgment in his favor, and against the com- 
pany, for $910.71. The appellate court has affirmed the judgment 
thus rendered, and granted a certificate of importance. The pre- 
sent appeal is prosecuted from the judgment of the appellate court. 

In circuit court eight pleas were filed by the defendant. The de- 
fendant in its sixth plea sets forth substantially the foregoing pro- 
visions of the policy, and, further, that after the fire the insurer and 
the insured endeavored to agree between themselves upon the 
amount of the loss, but were unable to do so, whereupon defendant 
required an appraisal, as provided in the policy, to ascertain the 
amount of loss; that appraisers were chosen by the respective par- 
ties, and that without any fault on part of the defendant, or any con- 
nivance or collusion on its part, the appraisers were unable to agree 
upon the amount of said loss before the beginning of the suit, and 
that the appraisal was still pending and undetermined when the 
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suit was brought, etc. In its seventh plea it sets fourth substanti- 
ally that after the fire the parties were unable to agree between 
themselves upon the amount of loss, and that they thereupon mutu- 
ally agreed to submit the matter of ascertaining the amount of the 
loss to appraisers, as provided in the contract of insurance; that it 
was so submitted, and that the appraisal was pending at the time 
suit was brought, etc. The plaintiff replied to the sixth plea, alleg- 
ing that “after the making of the agreement between the defendant 
and plaintiff to appraise said loss, as in said plea alleged, the said 
defendant was not without fault, connivance, or collusion in being 
unable to agree upon the amount of said loss up to the time of be- 
ginning this suit, but the plaintiff avers that the said defendant 
refused, without good and sufficient cause, to go on and complete 
said appraisement, and by neglect, delay, and unfair action defeated 
such appraisal and the object and purpose for which said agree- 
ment of appraisal was made,” and that said appraisal was not still 
pending and undetermined when suit was brought, etc. In his rep- 
lication to defendant’s seventh plea the plaintiff denies that the par- 
ties mutually agreed upon the appraisal, as set forth in the plea, and 
denies that the appraisal was pending when suit was brought, ete. 


Papen & Griviey (Grorce L. Pappock, of counsel), for Appellant. 
Borsrorp & Wayne, for Appellee. 


Maeruper, J. (after stating the facts). 

This cause was tried by agreement before the court without a 
jury, and therefore both matters of law and fact were submitted to 
be tried by the court. In order to bring before this court for re- 
view a ruling of the trial court upon a question of law, written prop- 
ositions must be submitted to the court to be held as law in the 
decision of the case. If the court shall be of the opinion that a 
proposition so submitted is not the law, he shall write upon it “ Re- 
fused; ” and if he is of the opinion that a proposition so submitted 
is the law, he must write upon it “Held.” To the action of the 
court in this regard either party may except. If either party sub- 
mits to the court a correct proposition of law, which the court re- 
fuses to hold as such, its refusal may be assigned as error in this 
court. In view of the many decisions made by this court to the 
effect that, where there is a trial before the court without a jury, a 
party desiring to present a question of law to the supreme court as 
having been passed upon by the court below must submit proposi- 
tions of law to the trial court, as provided for in section 41 of the 
practice act, it cannot be said that the refusal uf the trial court to 
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hold a correct proposition of law to be such is an immaterial error, 
unless it appears that the complaining party is not injured thereby: 
2 Starr & C. Ann. St., p. 1808; Association vs. Hall, 118 IIl., 169, 8 
N.E., 764; Montgomery vs. Black, 124 Il)., 57,15, N. E., 28; Knowles 
vs. Knowles, 128 Ill., 110, 21 N. E., 196; American Exch. Nat. Bank 
vs. Chicago Nat. Bank, 131 Ill, 547, 22 N. E., 523. In the case at 
bar the plaintiff did not submit to the court any written propositions 
to be held as law in the decision of the case. The defendant submitted 
eleven written propositions to be held as luw, but each and every 
one of them was marked “ Refused” by the trial court. We do not 
deem it necessary to discuss all of them. Most of them were objec- 
tionable, and were properly marked “ Refused.” The second and 
eighth were as follows: (2) “The court holds, as a matter of law, 
that where the parties in the contract of insurance fix on a certain 
mode by which the amount of loss shall be ascertained, as in the 
present case, the party that seeks an enforcement of the agreement 
must show that he has done everything on his part which could be 
done to carry it into effect. He cannot compel the payment of the 
amount claimed unless he shall procure the kind of evidence re- 
quired by the contract, or show that by time or by accident or some 
fault on the part of the insurer he is unable to do so (Refused).” (8) 
“The court holds, as a matter of law, that where the evidence shows 
that the parties to a contract of insurance like the one sued upon in 
this case disagree upon the amount of the loss, and by agreement 
between themselves submit the matter of ascertaining the amount 
of loss to appraisers, as provided in the policy, the insured is pre- 
cluded from beginning suit to recover for the amount of the loss 
until such appraisal has been made according to contract, or aban- 
doned by agreement of parties, or prevented by the defendant 
(Refused).” 

We are unable to see why these propositions do not announce 
correct principles of law. A general covenant in a policy of insur- 
ance to submit every matter in dispute to arbitration is held to be 
no bar to a suit for damages, and to be invalid as an attempt to oust 
the courts of their jurisdiction. But an agreement which provides 
for the deterraination of amounts or values is lawful, and may be 
made a condition precedent to the right of recovery either in 
terms or by necessary implication: May, Ins., § 493; Wood, Ins., § 
493; Old Saucelito Land & Dry Dock Co. vs. Commercial Union 
Assur. Co., 66 Cal., 253, 5 Pac, 232; Insurance Co. vs. Lewis, 28 
Fla., 209, 10 South., 297. Such agreements do not oust the courts 
of their jurisdiction, and where the contract is that no suit shall be 
maintained until an award is made fixing the amount of the claim 
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} the contract will be respected by the courts: Chippewa Lumber 
Co. vs. Phenix Ins. Co., 80 Mich., 118, 44 N. W., 1055; Adams vs. 
Insurance Co., 70 Cal., 198, 11 Pac., 627; Wolff vs. Insurance Co., 
50 N. J. Law, 453, 14 Atl., 561. Of course, the plaintiff will be re- 
if lieved from the obligation of complying with the contract to submit 
to arbitration, and have an award made, if he shows a valid excuse 
for not doing so. Such excuse will be found in conduct on the part 
of the defendant which has the effect of preventing an appraisal 
from being had or an award from being made. In Johnson vs. In- 
surance Co. (91 IIl., 92), where the language of the policy provided 
that an action should not be brought until after an award was ob- 
tained fixing the amount of the claim, we said: “Such an award is 
an indispensable prerequisite to the bringing of a suit or action, un- 
less the assured should be prevented by the company.” Where the 
policy provided, us does the one in this case, for the selection of 
appraisers in case of a failure to agree, and for the reference by the 
1 appraisers of their differences to an umpire selected by themselves, 
oh and for the payment of the loss within a certain time after the ad- 
justment, it was held that the money could not be sooner demanded, 
“unless the adjustment provided for was waived, refused, or pre- 
vented by the company:” Gasser vs. Sun Fire Office, 42 Minn, 315, 
44 N. W., 252. In Hamilton vs. Insurance Co. (136 U. S., 242, 10 
i Sup. Ct., 945), the policy contained a stipulation that differences as 
i, to the amount of any loss or damage should be submitted to two 
competent and impartial persons chosen one by each party, and the 
two so chosen to select an umpire in case of disagreement, and the 
award of any two of them in writing to be binding and conclusive 
as to the amount, just as in the case at bar it is provided that “the 
award in writing of any two shall determine the amount of such 
loss.” The Supreme Court of the United States, speaking through 
Mr. Justice Gray, said: “Such a stipulation not ousting the juris- 
diction of the courts, but leaving the general question of liability to a 
be judicially determined, and simply providing a reasonable method 
of estimating and ascertaining the amount of the loss, is unquestion- 
ably valid, according to the uniform current of authority in Eng- ; 
land and in this country: Scott vs. Avery, 5 H. L. Cas., 811; Viney q 
vs. Bignold, 20 Q. B. Div., 172: Delaware & H. Canal Co. vs. Penn- é 
sylvania Coal Co., 50 N. Y., 250; Reed vs. Insurance Co., 138 Mass., 
572, 576; Wolff vs. Insurance Co., 50 N. J. Law, 453, 14 Atl. 561; 
Hall vs. Insurance Co., 57 Conn., 104, 115, 17 Atl., 356. The case 
comes within the general rule long ago laid down by this court: 
‘Where the parties in their contract fix on a certain mode by which 4 
the amount to be paid shall be ascertained, as in the present case, q 
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the party that seeks an enforcement of the agreement must show 
that he has done everything on his part which could be done to 
carry it into effect. He cannot compel the payment of the amount 
claimed unless he shall procure the kind of evidence required by 
the contract or show that by time or accident he is unable to do so: 
U. S. vs. Robeson, 9 Pet., 319.’” It will be noticed that the lan- 
guage of the second refused proposition is exactly the same as that 
in the foregoing quotation from U. S. vs. Robeson (9 Pet., 319), ex- 
cept the following words at the close: ‘Or some fault on the part 
of the insurer he is unable to do'so.” Wherever the plaintiff can 
show that the disagreement has been brought about by the instru- 
mentality of the company, for the purpose of preventing an award, 
or that the company has been acting in bad faith, or interposing 
obstacles so that no award can be had, he will have a right to resort 
to his action: Davenport vs. Insurance Co., 10 Daly, 535. The is- 
sue made by the sixth plea and the replication thereto was whether 
the appellant refused, without good and sufficient cause, to go on 
and complete said appraisement, and by neglect, delay, and unfair 
action defeated the appraisal, and whether the inabifity of the ap- 
praisers to agree was owing to any fault, connivance, or collusion on 
the part of appellant. As propositions 2 and 8 were in line with the 
issue thus made by the pleadings, and with the authorities hereinbe- 
fore referred to, we are inclined to think that those propositions 
should have been marked “ Held,” and not “ Refused.” 

The evidence tends to show that the failure of the appraisers to 
select an umpire was due to the fact that Donlin, the appraiser 
chosen by appellant, desired to appoint an umpire living in Bloom- 
ington or Chicago, or some distant city, while Hoag, the appraiser 
who had been chosen by appellee, was in favor of some man as um- 
pire whose residence was in Elgin, or near the place where the fire 
occurred. It was said in Davenport vs. Insurance Co., supra, that 
upon the failure of the appraisers to agree upon an umpire, it is the 
duty of the insured at least to propose to the company the selection 
of new appraisers. We are unable to subscribe to this doctrine, so 
far as the policy upon which the present suit nas been brought is 
concerned. The contract here only requires the parties to choose 
appraisers once, and not twice. Counsel for appellant claim that 
the appraisers are not agents of the parties selecting them, and 
therefore that the insurance company cannot be held responsible for 
the act of the appraiser selected by it, either in refusing to agree 
with the other appraiser or in failing to agree upon an umpire. It 
has been held that where the appraiser nominated by the company 
insists upon the appointment of an umpire living at a great distance 
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from the scene of the loss, and refuses to agree to person named by 
the plaintiff's appraiser, without excuse, his conduct amounts to a 
refusal to proceed with the appraisal, and the plaintiff will not be 
required to wait longer before bringing his action: McCullough 
vs. Insurance Co. (Mo. Sup., Jan 31, 1893), 21 S. W., 207; Ubrig 
vs. Insurance Co., 101 N. Y., 362, 4 N. E., 745. In Bishop vs. In- 
surance Co. (130 N. Y., 488, 29 N. E., 844), the’appraisers selected by 
the plaintiff and the insurance company failed to agree upon an 
umpire. Upon the trial there was evidence tending to show that 
the company, “through its appraiser, Langworthy, refused to agree 
upon a disinterested umpire,” and the court said: “If this was 
true, the fact that an appraisal bad not been made was not a de- 
fense to the action.” It was there held that as the question of fact 
was submitted to the jury under conservative instructions, and they 
had found for the plaintiff, the verdict would not be disturbed. We 
are inclined to agree with the counsel for appellant in the conten- 
tion that a person nominated as an arbitrator ought not to consider 
himself as the agent for the person on whose behalf he is nominated: 
Kyd, Awards, p. 75. “The arbitrators selected, one by each side, 
ought not to consider themselves the agents or advocates of the 
party who appoints them. When once nominated they ought to per- 
form the duty of deciding impartially between the parties, and they 
will be looked upon as acting corruptly if they act as agents or take 
instructions from the other side:” Rush. Arb. (6th Ed.), p. 221. But 
while it is true that an arbitrator or appraiser is not to be regarded 
as the agent of the party appointing him, simply by reason of the 
fact of his appointment, yet an arbitrator or appraiser may act in 
such a partial manner, and so manifestly in the interest of the party 
appointing him, that it may become a question of fact to be sub- 
mitted to the jury, or to be determined by the court sitting without 
a jury, whether he conducts himself as an agent to such an extent 
that the party appointing him shall be held responsible for his acts. 
If an insurance company selects a man for appraiser who, instead 
of acting as such, conducts himself in the interest of the company, 
and as an agent for the company, the company will be held respon- 
sible for such conduct on his part as inures to the benefit of the 
company. Ifthe evidence proves that he prevents an agreement, 
or the appointment of an umpire, by methods which show him to be 
the agent of the company, his acts will be regarded as those of his 
principal. We think that the propositions of law upon this subject 
submitted by appellant were properly refused, because they assume 
that Donlin was not in fact the agent of the company, without leav- 
ing it to be determined from the evidence whether he so acted as to 
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be justly regarded as such agent. If the propositions in question 
had simply announced that appraisers appointed as those here were 
appointed “should not be advocates for the parties appointing 
them,” we cannot see that they would have been objectionable. 
There is evidence in the record tending very strongly to show 
that appellee was delayed for about five months after the fire oc- 
curred by Martin, the adjuster of the company; that some time in 
June Donlin was appointed appraiser by the company, and Hoag 
by appellee; that some time afterwards Donlin came out to Elgin, 
and went to the ruins and made some measurements, but returned 
to Chicago without attempting to make an appraisal; that two days 
afterwards he again came to Elyin, and had a meeting with Hoag, 
objecting to the values as too high, and to the amount of deprecia- 
tion as insufficient, and “ broke off the figuring,” and refused to close 
the examination as to prices, and left Elgin abruptly, saying: “I 
will go back and see our people, and I will write you a proposition 
to-morrow that will do;” that Donlin never afterwards returned to 
Elgin, or renewed the effort to agree upon an appraisal, but in a day 
or two, and about August 1st, wrote to Hoag proposing to close up 
“the E. L. Bishop loss” at a low figure, “or we will have to agree 
upon a third man as umpire;” that after his proposal was rejected 
as “unreasonable and unjust,” and after he was requested to return 
“and proceed with the appraisement without delay,” he wrote on 
August 5th suggesting, in the matter of selecting an umpire, the 
names of men in Bloomington and Chicago whose standing, com- 
petency, and reliability were unknown to Hoag. It thus appears 
that there was evidence tending to show a relation of agency be- 
tween Donlin and the companies represented by him, and tending 
to show that while acting as such agent, rather than as an impartial 
arbitrator, he prevented an appraisal and the appointment of an 
umpire. If this was true, the companies are responsible for the re- 
sult produced by his conduct. Whether the award was thus pre- 
vented by the companies was the main question of fact in the case. 
The issue made by the sixth and seventh pleas was the principa 
issue. It is so admitted by counsel for appellant in their brief in 
this court. The issues formed by the other pleas are immaterial. 
The propositions of law submitted to the court bear upon the issue 
formed by the sixth and seventh pleas. It is not pretended that 
there was anything dishonest or fraudulent about the loss, nor is it 
denied that the loss was total: McCullough vs. Insurance Co., 
supra. Counsel for the appellant thus state their position: “The 
award of appraisers is a condition precedent to beginning the suit, 
unless such award is prevented by the insurer in some way.” 








¥ 

’ 
a 

+ 


eee 


oe 


0 
= 


art 





32 Supreme Court of Arkansas. [Jan., 


It is manifest from what bas been said that, under the pleadings 
in this case, the court below could not have rendered the judgment 
in favor of the plaintiff without finding that the appraisal was pre- 
vented by appellant. As there is evidence tending to support this 
finding, the judgment of the appellate court affirming the judgment 
of the trial court is conclusive, so far as we are concerned, as to the 
fact that the appraisal was prevented by the appellant: Practice 
Act, § 89 (2 Starr & C. Ann. St., p. 1851) 3 Starr & C. Ann. St., p. 
991; Powell vs. McCord, 121 IIl., 330, 12 N. E., 262. Hence the ap- 
pellant could not have been injured by the refusal of the trial court 
to hold as law the second and eighth propositions, because, even if 
the trial court had been of the opinion that the award of the ap- 
praisers was not a condition precedent to the bringing of suit, yet, 
if it found that the making of the award was prevented by the com- 
pany, the effect as to the plaintiff's right to bring the suit was the 
same as though the court had been of the opposite opinion. When 
a proposition announces that it is the duty of the plaintiff to do a 
certain thing before beginning suit, unless he is prevented from do- 
ing it by the defendant, and when the proof shows that he was pre- 
vented from doing it by the defendant, the abstract rule as to his 
duty becomes of no practical importance in the determination of the 
question whether the suit was properly brought. The judgment of 
the appellate court is affirmed. Affirmed. 


SUPREME COURT OF ARKANSAS. 
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BURLINGTON INS. CO. 
v8. 
THRELKELD.* 


The policy insured furniture while remaining in the houses, The agent after- 
wards permitted their removal elsewhere by a written clause attached to 
the policy. 

Held, That evidence that he was accustomed to grant such permissions, and 
report them to the company, was sufficient evidence of his authority. 


Where the insured had no knowledge of the revocation of his agency, such 
permission by a former agent will bind the company. 


Where an agent mails a report to his company and no answer is received, it 
will be presumed that the report reached the company. 


Crayton & Brizzouara, for Appellant. 
Woop & Henperson, for Appellee. 


* Decision rendered, May 18, 1895. 
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Barrie, J. 

This action was brought by R. C. Threlkeld against the Burling- 
ton Insurance Company on a policy of insurance against fire exe- 
cuted by the defendant to the plaintiff. The property insured was 
goods and chattels, such as beds and bedding, and was at the time 
of the issuing of the policy in a house occupied by the plaintiff, and 
know as the “ Missouri House,” and by the terms of the policy was 
to continue insured on condition it remained in that house, but not 
exceeding one year. After the delivery of the policy on the 4th of 
October, 1892, John J. Sumpter & Son, acting as agents of the de- 
fendant, permitted plaintiff to remove the property to another house 
in the city of Hot Springs, described as 

The two-story framed, shingle-roof building occupied as a private boarding 
house, situate at No. 316 Ouachita Avenue, block 103, street 11, 
and continued the insurance of the same in the last-mentioned 
house by an indorsement or clause in writing attached to the policy. 
It was removed to the latter house, and while there, on the 6th of 
January, 1893, was totally destroyed by fire. The defendant now 
denies that it is liable for the loss, because it says that John J. 
Sumpter & Son were not authorized to permit the removal of the 
property, or to continue the insurance of the same in any building 
other than the “Missouri House.” Was the exercise of this author- 
ity by them effectual? This is the only question in the case. 

The plaintiff recovered a judgment for the full amount of the 
policy. The defendant filed a motion asking a new trial for the fol- 
lowing reasons :— 

“First. Irregularity in the proceedings of the court, jury, and 
prevailing party, and order of the court, and abuse of discretion, by 
which the party was prevented from having a fair trial. 

“Second. Misconduct of the jury and prevailing party. 

“Third. Accident and surprise, which ordinary prudence could 
not have guarded against. 

“Fourth. Excessive damages, appearing to have been given under 
the influence of prejudice and passion. 

“Fifth. Error in the assessment of the amount of recovery. 

“Sixth. The verdict of the jury is not sustained by sufficient, evi- 
dence, and is contrary to law. 

“Seventh. Error of the law appearing at the time of trial, and 
excepted to at the time by the defendant.” 

The reasons given are in language which is almost an exact repe- 
tition of so much of section 5839 of Sandels & Hill’s Digest as set 
forth the eight causes, except the seventh, for which a verdict or 
decision may be vacated, and a new trial granted. The alleged 
VoL. XXV.—3. 
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errors for which the appellant asks that the judgment of the circuit 
court be set aside are included in the sixth and seventh grounds of 
its motion. The seventh is too indefinite for any purpose, and the 
sixth presents the only question we can properly consider, which is 
as we have already stated it to be. 

The evidence shows that John J. Sumpter & Son were agents of 
the appellant. The extent of their agency is not proved by direct 
evidence. Their authority, in some particulars, is shown by the 
acts or conduct of the parties. For instance, John J. Sumpter tes- 
tified that his firm gave permission to remove property insured by 
the appellant, and transferred the insurance thereof to the place re- 
moved, when asked, and in each case reported what they had done 
to the appellant, and never received from it “any notification of 
objection” until the 8th of November, 1892, when they received a 
letter from the company, asking them to discontinue granting such 
permissions. Ericson testified that he was a bookkeeper for John 
J. Sumpter & Son, and that they, as agents of appellant, granted 
such permissions and transferred the insurance on the property to 
the place removed, and reported the same to appellant on printed 
blanks furnished by the company to them for that purpose. The 
testimony of these two witnesses tend to show that John J. Sumpter 
& Son had exercised this authority for some time, with the knowl- 
edge and approval of the appellant. The fact that it furnished the 
blanks for the report of such action is significant. It clearly im- 
plies that the authority was given. In connection with the other 
evidence, it was sufficient to sustain the verdict of the jury in this 
respect. 

On the 18th of July, 1892, the appellant notified Sumpter & Son, in 
writing, that their agency was canceled, and that it would not accept 
any more business from them, and to return its policies and their 
commission, and destroy all other supplies. But it does not appear 
that appellee ever had any notice of this revocation until after her 
property was destroyed by fire. She had a right to presume that 
the former authority still continued, and to act on that presumption 
until she had notice of its revocation. This much protection was 
due to her from the insurance company. If it were otherwise, she , 
would lose her property without indemnity, when, if she had been 
informed, she would have secured herself against loss. As it is, | 
having acted, presumably, in good faith, in reliance upon the former 
authority of Sumpter & Sor, without notice of its revocation, she is 
entitled to recover upon her policy: Insurance Co. vs. McCain, 96 
U. S., 84; Commercial Union Assur. Co. vs. State, 113 Ind., 331; 
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Tier vs. Lampson, 35 Vt., 179; Story, Ag., §§ 470,471; Pars. Cont. 
(8th Ed.) bottom pp. 70-72. 

But Sumpter testified that the revocation on the 18th of July, 
1892, did not affect their agency as to policies already issued; and 
that they continued “ to make transfers on policies brought into the 
office, making transfers of location and making permissions, signing 
ourselves as agents, and reporting these cases to the company up to 
November.” He and Ericson testified that the permission to remove 
property was granted to Mrs. Threlkeld, and the location of it dur- 
ing insurance was changed in the manner indicated, and that these 
facts were reported through the mail to the appellant, and nothing 
was heard from it in reply. The presumption is, if this be true, 
that the insurance company received the report (Steamship Co. vs. 
Otis, 100 N. Y., 451), and its silence, under the circumstances, was 
suggestive of approval. 

To rebut this presumption, Seth Eggleston was introduced as a 
witness. He testified that he was, on the 4th of October, 1892, and 
thereafter, grand adjuster and manager of the Burlington Insurance 
Company; that he was receiving for the company about 100 letters 
a day, that he saw all the letters that came to his office; and that 
the notice of the permission to appellee to remove her property was 
never brought to the company. How much weight this testimony 
was entitled to was a question for the jury to decide. - But, be this 
as it may, he does not deny that the company received the reports 
from Sumpter & Son as to the other permissions to remove prop- 
erty, and the continuance of insurance of property in buildings to 
which it was removed, or contradict the testimony we have stated. 

Upon the whole case we think the evidence was sufficient to sus- 
tain the verdict of the jury. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


KING BRICK-MANUFACTURING CO. 


PENNSYLVANIA INS. CO. 


) 
v8. 
PHENIX INS. CO. Er AL. 
{ 


GRANITE STATE INS. CO. 
INSURANCE CO. OF NORTH AMERICA. 


ROYAL INS. CO. 
ORIENT INS. CO.* J 


The policy, issued in Maine, on the plant of a brick-manufacturing company, 
there provided in a rider that ‘‘a constant watch” was kept on the 
premises. 


Held, That under the Maine statute providing that statements of description 
in the policy are representations and not warranties, and that a change 
in the property or in its use or occupation, or a breach of its terms, should 
not affect the policy unless they materially increased the risk, the state- 
ment in the rider was a representation only. 


Held, That a temporary absence of the watchman unknown to the insured 
was not a change in the property or in its use or occupation. 


Held, That a policy provision making an application, survey, plan or descrip- 
tion referred to in the policy a warranty, did not make the rider a 
warranty. 


F. T. Benner, for Plaintiff. 

O. D. Baker, for Defendants. 

Larurop, J. 

To each of the policies of insurance in this case was attached a 
rider, which first expressed the amount of the insurance, the division 
of this amount on the several subjects of risk, followed by these 
words :— 

Situated on east side of Pleasant River, in Columbia Falls, Maine. Steam 
pump, with sufficient hose to cover buildings. Constant watch. 

The property insured was the plant of a brick-manufacturing 
company, where a fire was liable to break out at any time, and which 
needed the constant care and supervision of a watchman. It was 
destroyed by a fire breaking out at night, which we assume might 
have been put out if the watchman employed by the plaintiff for the 
purpose had been present; but he was absent at the time, through 
negligence or a misunderstanding, without the knowledge of the 
plaintiff, or of any one of its officers. The principal question in the 

* Decision rendered, Sept. 11, 1895. 
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case turns on the meaning of the words “constant watch.” The 
presiding justice of the superior court found for the plaintiff in each 
case, and made the following rulings of law: “(1) The phrase 
‘constant watch’ was not a warranty, but a representation; and it 
had reference, not only to the time the policy was issued, but also 
to the future. (2) It must have been true and correct as to things 
done or existing at the time the policy was issued; and, so far as it 
related to the future, it was a stipulation to be fairly and substan- 
tially complied with. (3) If the plaintiff established a rule that 
there should be a constant watch, and employed proper servants \to 
execute such rule, and otherwise exercised reasonable supervision 
to see that the rule was executed, and such rule had been executed 
up to the night of the fire, a temporary omission to keep such watch 
on the night of the fire, owing to accident or the negligence of sub- 
ordinate persons, servants, or workmen, not known to or sanctioned 
or permitted by the ‘insured, or its superintendent or managing 
officer or agent, and without negligence on the part of the insured 
or such officer or agent, would not prevent recovery by the plaintiff 
in this action, even if the fire would not have occurred but for such 
omission.” We are of opinion that these rulings were right. 

The property insured was situated in the state of Maine, and the 
policies were issued there. The contracts are, therefore, to be con- 
strued with reference to the laws of that state: Daniels vs. Insurance 
Co., 12 Cush., 416, 422. Chapter 49 of the Revised Statutes of 
Maine contains the following section, which is made part of 
the case:— 

Section 20. All statements of description or value in an application or policy 
of insurance are representations and not warranties; erroneous descriptions, 
or statements of value or title by the insured, do not prevent his recovering 
on his policy unless the jury find that the difference between the property as 
described and as it really existed contributed to the loss or materially in- 
creased the risk; a change in the property insured or in its use or occupation, 
or a breach of any of the terms of the policy by the insured, do not affect the 
policy unless they materially increase the risk. 

We are somewhat embarrassed in construing this statute by the 
fact that the decisions of the Supreme Court of Maine afford us but 
little assistance. The precise question here involved does not 
appear to have been decided. There are, however, expressions of 
opinion in several cases which show that the statute is to be liber- 
ally construed in favor of the insured. In Campbell vs. Insurance 
Co. (59 Me., 430, 434), the court, speaking of the statute in question, 
say that it “was not designed to lay any additional stumbling block 
in the way of the policyholder before his case could be heard upon 
its merits, and it should not be so construed as to give it that effect.” 
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In Emery vs. Insurance Co. (52 Me., 322, 325), it is said by the 
court: “Warranties on these points {the valuation and interest of 
the insured] are to be treated as representations, and nothing 
more.” And in Day vs. Insurance Co. (81 Me., 244), it is said: 
“Previous to the enactment of our present insurance law, policies 
had become so loaded down with provisos, limitations, and condi- 
tions that in many cases they secured to the insured nothing better 
than an unsuccessful lawsuit, in addition to the loss of his property. 
And one of the purposes of our present statute was to put an end 
to this evil.” The words “constant watch,” in the connection in 
which they occur, may, perhaps, amount to a description of the risk, 
and, if so, by the terms of the statute they constitute a representa- 
tion, and not a warranty; but the description cannot be said to be 
erroneous in this case, for the words in the statute, which follow the 
clause above cited, show that the words “erroneous descriptions ” 
refer to descriptions of the property as it really existed, and not to 
a promise as to the future. The words upon which the defendants 
principally rely are these:— 

A change in the property insured, or in its use or occupation, or a breach 
of any of the terms of the policy by the insured, do not affect the policy 
unless they materially increase the risk. 

_ But in this case there was no change in the property, or in its use 
or occupation. The word “change” in the law of insurance means 
a permanent or habitual change, and does not include the temporary 
absence of a watchman of which the insured has no knowledge: 
Shaw vs. Robberds, 6 Adcl. & E.,75; Houghton vs. Insurance Co., 
8 Metce. (Mass.), 115; Loud vs. Insurance Co., 2 Gray, 221, and cases 
cited. Was there a breach of any of the terms of the policy by the 
insured? ‘This depends upon whether the assured absolutely prom- 
ised that there should be a “constant watch,”—in other words, 
whether he warranted this,—or whether the words constitute a rep- 
resentation merely, and are governed by the familiar rules applicable 
to representations. Unless they amount to a warranty, there is no 
breach of the agreement. In this part of the case we assume, of 
course, that the first clause of the section is not broad enough to 
include a statement as to the future. It is a familiar rule of con- 
struction that a promise in regard to the future, which is not clearly 
made a warranty, is a representation only, and not a warranty: 
Houghton vs. Insurance Co., 8 Metc. (Mass.), 114; Daniels vs. Insur- 
ance Co.,12 Cush., 416; National Bank vs. Hartford Ins. Co., 95 U. S.; 
673; Garcelon vs. Insurance Co., 50 Me., 580. On the principles 
laid down in these cases, we cannot regard the words “constant 

“watch” as constituting a condition precedent to the right to recover, 
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and consider them as a representation that a constant watch would 
be kept. The duty was thus imposed upon the insured to use all 
reasonable care and to take all reasonable means to see that a con- 
stant watch was kept. This was done by making a rule to that 
effect and providing a watch. No negligence or fraud is imputed 
to the assured. The loss was caused by the negligence of aservant, 
and this is a risk covered by the insurance. There was, therefore, 
no breach of the terms of the policy by the insured: Shaw vs. Rob- 
berds, 6 Adol. & E., 75; Dobson vs. Sotheby, 1 Moody & M.,90; 
Houghton vs. Insurance Co., 8 Metce. (Mass.), 115; Daniels vs. Insur- 
ance Co., 12 Cush. 416; Loud vs. Insurance Co., 2 Gray, 221; 
Insurance Co. of North America vs. McDowell, 50 Ill., 120, 131; 
Aurora Insurance Co. vs. Eddy, 55 Ill., 213, 219; Mickey vs. Insur- 
ance Co., 35 Iowa, 174. The defendants further rely upon certain 
provisions in the policies as showing that the words “constant 
watch ” constitute a warranty. In four of the policies the language 
is: “If an application, survey, pian, or description of property be 
referred to in this policy, it shall be a part of this contract, and a 
warranty by the insured.” This clearly refers to some paper out- 
side of the policy, and not to words in the policy itself. Moreover, 
if the clause were broader, and constituted a description of the 
property a warranty, it would be in conflict with the provisions: of 
section 20, and void by section 21, which provides: “ All provisions 
contained in any policy of insurance in conflict with any of the pro- 
visions hereof are null and void.” The other two policies contain 
this clause: “ Any change increasing the hazard, either within the 
premises, or adjacent thereto, and not reported to this company, 
and agreed to by entry in due form in the body hereof, will render 
this policy void.” But, as we have already stated, the word “change ” 
means a permanent or habitual change, and not the temporary 
absence of a watchman. Exceptions overruled. , 
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BURLINGTON INS. CO. 
v8. 
KENNERLY.* 


A policy provision that notice and proofs of loss can only be waived by 
written endorsement thereon does not prevent a parol waiver, but an 
agent authorized only to sign and issue policies cannot waive such 
provision. 


Crayton & Brozzorara, for Appellant. 
C. V. Tgacur, for Appellee. 
Bony, C. J. 

This is a suit on a policy of fire insurance, instituted and deter- 
mined in the Garland Circuit Court, resulting ina judgment in favor 
of the plaintiff, M. M. Kennerly, the appellee here, in the sum of 
$150, against the defendant and appellant company, from which it 
has appealed to this court. There having been no notice and proof 
of the loss, as provided in the policy, the only question for our con- 
sideration is whether or not the same has been waived by the in- 
surance company. It appears from the testimony that previously 
to the 18th day of July, 1892, John J. Sumpter & Son were the 
local agents of the appellant company at the city of Hot Springs, 
Ark., and had authority as such “to sign and issue policies, and 
issued the one sued on, and frequently acted for them in adjusting 
losses, and have all the time, and do now [time of taking testimony], 
correspond in regard to losses.” Again, he says: “My agency 
with the company, I suppose, expired the 21st July, as to signing 
and issuing policies. But I do not consider that our authority as 
agents, as to policies issued, was revoked. We wrote no more 
policies after that date. We corresponded after that in regard to 
policies already issued, and when fire occurred after that we notified 
them immediately, and do so yet, and they always answered the 
letters.” Again, he says: “I never notified Kennerly before the 
fire. Perhaps I did afterwards. I told him I would not issue any 
more policies. I told him we would write to the company about 
the loss. He came to see us almost daily. We would show him 
the letters, and tell him what we heard.” Witness, being shown a 
paper, was asked if it was the revocation, and said it may be, and 
the same is as follows:— 


* Decision rendered, May 18, 1895. 
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Office of Burlington Fire Insurance Co. Burlington, Iowa, July 18, 1892. 
John J. Sumpter & Son, Hot Springs, Arkansas. Dear Sir: This is to notify 
you that on and after this date your agency for this company is canceled, and 
that we cannot accept any more business from you. Please mail to us our 
policies and your commission only, and destroy all other supplies. Also, 
please send us at once your final account current, with draft to balance. 
Yours, truly, [Signed] John C. Miller, President. 

In his testimony the plaintiff testified on this point as follows, to 
wit: ‘After the loss, I was never notified that Sumpter was no 
longer the agent, except about one and one-half months after the 
fire. He said he was no longer agent. I was frequently in the 
office, and he always said the company would pay me; to rest easy, 
that the company was very busy; that it was a small claim, and 
they may have omitted it. He said the company had sixty days; 
said the adjuster would come and settle up.” After the receipt of 
the letter of revocation of his authority as agent, which he thinks 
was about the 21st of July, 1892, John J. Sumpter, in his testimony, 
further states that: “I never got parol or written authority to act 
from the company; that is, I never got authority to issue and sign 
policies.” In the policy exhibited with the complaint and intro- 
duced in evidence it is stipulated, among other things: “In case 
of loss, the assured shall give immediate notice thereof to the presi- 
dent or secretary at Burlington, Iowa, in writing, and shall, within 
thirty days next after said loss, deliver to the president or secretary 
of the company at Burlington, Iowa, a particular account of said 
loss, under oath, stating the time, origin, and circumstances of the 
fire; the occupancy of the whole building insured, and the several 
parts thereof, or containing the property insured at the time of the 
fire; and the amount of the loss and damages,” and sundry other 
matters pertaining to the property insured and its loss. Another 
stipulation in the policy is that no suit should be instituted after six 
months from and after the date of the fire which occasioned the 
loss; and further:— 


It is further expressly covenanted by the parties hereto, that no officer, 
agent, or representative of this company, other than the president or secre- 
tary, shall be held to have waived any of the terms and conditions of the 
policy, unless such waiver shall be indorsed hereon in writing. 


On the day after the fire, which occurred on the 5th day of 
September, 1892, J. J. Sumpter & Son telegraphed to the company 
at Burlington, Iowa, that “‘we have almost a total loss under policy 
No. 520,313,” that being the number of the policy in suit. On the 
12th September, 1892, Eggleston, the general adjuster of the com- 
pany, wrote from Burlington, Iowa, to John J. Sumpter & Son, at 
Hot Springs, as follows, to wit:— 
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Gentlemen: We have your favor of the 7th inst., and beg to acknowledge 
its receipt, as well as your telegram of the 6th, which has been overlooked, 
advising us of the claims made by M. M. Kennerly, under policy No. 520,313, 
and Mr. McLaughlin, under 520,321. 

On the 26th September, apparently in answer to a letter from 
Sumpter & Son, the insurance company, through some one whose 
name is not*given, wrote to them at Hot Springs, acknowledging 
receipt of their letter of 24th September, and also of their telegram 
of the 6th saying :— 

Soon as our adjuster returns to the city, which will be next week, your 
letter will be referred to him. 

(Sumpter & Son’s letter of the 24th October, as stated in the ab- 
stract, was evidently of the 24th September, and was answered by 
the one last quoted from). Such, substantially, is the evidence upon 
which the claim of waiver is made and denied in this case. In In- 
surance Co. vs. Gibson (53 Ark., 500), the adjuster was sent to the 
scene of thetloss, and then proceeded to adjust the same with the 
claimant. “The adjuster was thereby vested with authority to 
ascertain the nature, cause, and extent of the loss, and to agree 
with Gibson as to the amount that should be paid as an indemnity 
for the same,”—citing Insurance Co. vs. Shryer, 85 Ind., 362. The 
adjuster and the claimant visited the scene of the loss together. On 
their visit, he (the adjuster) accused plaintiff of having made false 
representations (he having acquired this information from his first 
visit, although on the first visit nothing was said about it, but an 
effort was made then to adjust the loss). Plaintiff was encouraged 
to make, and did make, successive proofs. Held, that the company 
was bound by the acts of its agents, being in possession of all the 
facts and circumstances constituting the forfeiture, and having put 
the plaintiff to the expense and trouble of making and perfecting 
his proofs, and it could not be heard to insist upon the forfeiture. 
The groundwork of that ruling was the fact that the agent was duly 
authorized to agree with the claimant on the sum to be paid, and, 
being so authorized, could waive mere details as to how this agree- 
ment should be arrived at. So in the case of Insurance Co. vs. 
Brodie (52 Ark., 11), as to time in which suit should be instituted. 
So such conditions and stipulations may be waived by the company 
—the insurer—by parol, although the policy may provide that it 
shall be done only in writing: Carson vs. Insurance Co., 39 Am. 
Rep., 501. And in Franklin Fire Ins. Co. vs. Chicago Ice Co. (36 
Md., 102), a provision in the policy, to the effect that “ nothing but 
a distinct specific agreement, clearly expressed, and indorsed on the 
policy, shall operate as a waiver of any written or printed condition 
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thereof,” was held not to refer to stipulations as to notice and proof 
of loss, and that the failure on the part of the insurer to promptly 
object to the form and sufficiency of such notice and proofs amounted 
to a waiver. In this last case, having received notice and proofs, 
the company could not rely on a mere want of form or insufficiency 
to defeat the claim, unless it should promptly object; its silence 
being considered a waiver of mere corrections. The whole subject 
of waiver rests upon the authority by which it is made, and, when 
that authority really exists, it is of course, no difficult matter to 
show a waiver if such has been made. But in the case at bar 
Sumpter & Son never had any other than a specific authority, and 
among the specified acts they were authorized to do, agreement as 
to the amount of losses does not appear; and while it may be true 
that the revocation of the 18th July, 1892, did not extend to their 
entire agency, yet we do not gather that this special matter was 
ever committed to them. The very fact that all they did after the 
fire was to urge the visit of an adjuster shows this not to have been 
within the scope oftheir authority, and the only thing the company 
did to comply with this request was to promise’ the early attention 
of its adjuster. We see nothing in all this that can be construed into 
a waiver of notice of the loss, or of the requirement of the proofs 
stipulated for, and especially of the latter. Again, it is contended 
that, Sumpter & Son having been once agents of the insurance 
company, the latter’s revocation of that agency could not affect the 
plaintiff and appellee unless the same was communicated to him in 
time. That is the rule, but, again, the original agency must have 
conferred the authority to make the waiver expressly or by implica- 
tion, or there was no revocation, and the rule has no application; 
and such authority seems to have been originally wanting in this 
case. Reversed and remanded. 
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SUPREME COURT OF ILLINOIS. 


JESSE HOLDOM 
v8. 

GRAND LODGE A. O. U. W.* 

An insane beneficiary in a life-insurance policy who kills the insured under 
such circumstances as would cause the killing to be murder if the bene- 
ficiary was sane, does not thereby forfeit his right to recover the insurance 
money. 

Statement of Facts. 

_ On April 10, 1888, appellee made and delivered to one Carl Holz, 
a certificate in consideration of payment of an examination fee and 
all dues and assessments, etc. The certificate states that Carl Holz 
is a member of Alleghaney Lodge, No. 346, located in Chicago, and 
entitled to participate in the beneficiary fund to the amount of $2,- 
000, which at his death shall be paid to his son, Paul Holz. Suit was 
brought by the beneficiary by his conservator on that certificate, the 
the declaration averring that Carl Holz departed this life on the 15th 
day of December, 1890, and avers compliance by Carl Holz with all 
the rules and laws of the order, and at the time of his death was a 
member in good standing, and appellee had satisfactory evidence of 
death. Avers that appellant is a minor son of deceased and the 
beneficiary in the certificate, the appointment of conservator, and 
that $2,000 has not been paid nor any part thereof. 

Appellee pleaded the general issue and a special plea alleging that 
the beneficiary in the certificate on December 15, 1890, killed and 
murdered the insured, whereby he forfeited and lost all rights as a 
beneficiary under the certificate. Replication was filed to the special 
plea averring that the beneficiary did not murder the insured as 
alleged in the plea, but avers that he did kill the insured as alleged 
while the beneficiary was insane. To that replication, appellee filed 
a general demurrer which was overruled and appellee elected to 
stand by the demurrer on an agreed state of facts. Judgment was 
entered for plaintiff for $2,000, with costs of suit. An appeal was 
prosecuted to the Appellate Court, of the First District, where that 
judgment was reversed and a judgment entered for the defendant. 
The beneficiary by his conservator prosecutes this appeal. 


Cuasz, Hocan & Cuasz, for Holdom. 
James McCartney, for Grand Lodge. 


* Opinion, filed, October 11, 1895. From Chicago Legal News. 
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Opinion by Patties, J. 

The only question of law presented in this record is: does an 
insane beneficiary in a life-insurance policy, who kills the insured 
under such circumstances as would cause the killing to be murder 
if the beneficiary was sane, thereby forfeit his rights to recover the 
insurance money? This presents a question of first impression. 
That an assignee who was sane of a policy of life insurance caused 
the death of the assured by felonious means has been held sufficient 
to defeat a recovery on the policy: N. Y. Mut. Life Ins. Co. vs. 
Armstrong, Admr., 117 U. S., 591; The Prince of Wales, etc., Ass’e 
Co. vs. Palmer, 25 Beav., 605. 

The general doctrine is that insane persons are liable for damages 
caused by their torts distinguishing these from criminal liability. 
In Morse vs. Crawford (17 Vt., 499), it was held that the insanity of 
a bailee did not relieve him from liability for destroying property 
held by him as bailee. In Cross vs. Kent (32 Md.), a lunatic was 
held liable in damages for burning a barn whether occurring through 
negligence or as an insane act. Taggard vs. Innes (12 Up. Can. C. 
P., 77), it was held that insanity constituted no defense in a civil 
action for damages in an action of trespass vi et armis. 

In Williams vs. Hays (145 N. Y., 442), it was held that insanity of 
one who is the owner pro hac vice of 2 vessel did not relieve him from 
liability to other owners for negligence in her management. In this 
latter case many authorities are collected and considered, and the 
question is treated exhaustively. In McIntyre vs. Sholty (121 IL, 
660), it was held that insanity did not avail as a defense to a civil 
action from damages resulting from killing a person, which was 
under circumstances that would have been a felony had the insane 
person who did tke killing been sane at the time. Such is the 
current of authorities as to the liability of an insane-person for his 
torts. By the great weight of authority it is held in such cases, 
the lunatic, not having the element of intention or malice, is only 
liable for damages that would be compensatory and not liable for 
vindicatory damages; and such is the rule in this state: McIntyre 
vs. Sholty, supra. The reason for the rule that an insane man shall 
be held liable for his torts is, where a loss must fall upon one of two 
persons equally innocent it must be borne by the one who caused it. 
The liability is in no way dependent upon the intent or design to 
commit the act, for a lunatic can have no will and can form no design 
or intent, and would not be liable for a tort wherein the intent is a 
necessary ingredient. Such is the rule with reference to torts. 

A very different question is, however, presented, with reference to 
a contract of insurance and the liability of a‘company on its policy. 
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In the absence of an express stipulation relieving the company from 
liability in such case, where there is no fraud or design, a fire-insur- 
ance company is not relieved from liability on its policy by reason of 
loss by fires through negligence of the assured or its servants: 
Shaw vs. Roberts, 6 Adot. & E., 75; Walker vs. Martland, 5 Barn. 
& Ald., 171; Bush vs. Royal Ex., 2 Barn. & Ald., 73; Dobson vs. 
Sotheby, 1 Moody & M., 90; Waters vs. Ins. Co., 11 Pet., 213; Ins. 
Co. vs. Laurence, 10 Pet., 507; Catlen vs. Ins. Co., 1 Sumn., 434; St. 
Louis Ins. Co. vs. Glasgow, 8 Mo., 713; Gates vs. Ins. Co., 5 N. Y., 
400; Nelson vs. Ins. Co., 8 Cush., 477; Matthews vs. Ins. Co., 11 N. 
Y., 14; Huckins vs. Ins. Co., 11 Foster, 247; Johnson vs. Ins. Co., 
4 Allen, 388; Mukey vs. Ins. Co., 35 Iowa, 174; Cumberland vs. 
Douglas, 58 Pa. St., 423; Gove vs. Ins. Co., 48 N. H., 41; National 
Ins. Co. vs. Webster, 83 Ill., 470. 

If a loss is incurred by a peril insured against, the liability exists 
even though the remote cause be the negligence of the assured or 
his servants, unless that negligence be so gross as to authorize the 
presumption of fraud. In Kurow vs. The Continental Ins. Co., of 
New York (57 Wis., 56), in a clearly reasoned and well considered 
case it is held where there is nothing in the policy to the contrary 
an insurer is not released from liability because the property was 
burned by the assured while insane. 

The reason for such rule is that an insurance company for a con- 
sideration paid has assumed the risk of the property being destroyed 
by fire. That assumption of risk includes injuries to the property 
by fire resulting from the negligence of the assured or his servants 
where not expressly excepted. It also is an assumption of all risk of 
the assured becoming a lunatic or insane, and destroying the insured 
property, when in that condition, unless by the terms of the policy 
such liability is saved by an express exception. 

An insane person may be liable for burning the property of 
another for the reason that where a loss must be borne by one of 
two innocent persons it must fall upon the one occasioning that loss, 
yet the burning of his own insured property does not necessarily 
injure the insurance company, if that company for a sufficient valu- 
able consideration assumes the risk. That assumption of risk is the 
contract of the company for a consideration paid to it. On no con- 
sideration of policy or justice should it be relieved from its contract 
in the absence of fraud, malice or design. These quantities can not 
exist in the mind of an insane person. To hold that the insurance 
company should be relieved from liability under such circumstances 
would be to change the contract of the parties at the instance of one 
for its benefit, to the prejudice of the other without his consent and 
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where there is no misrepresentation, mistake or fraud, covin, design 
or malice. Such is not the law. A fire policy covers all risks of loss 
or damage by fire only such as are excepted by the terms of the 
policy and such as are caused by the intended voluntary act, design, 
assent or procurement of the assured. 

It has been held by repeated adjudications in various courts of 
this country and in Great Britain where there is no express provision 
in a life policy that in the event of the insured dying by his own 
hand the policy shall become void, the right to recover thereon is 
not forfeited, and the policy is not vacated by reason of the suicide 
of the assured while in a state of temporary insanity. The propo- 
sition is so fully established and recognized that a citation of 
authorities to sustain it would be supererogation. Here again the 
reason for the rule is like that in case of fire-insurance policies. 
The contract of the parties is to be construed as it has been made, 
and not to be changed at the request of one of the parties to it for 
that party’s benefit without the consent of the other, where there 
has been no fraud, mistake, misrepresentation, deceit or other inten- 
tional wrong to induce the making thereof or to accelerate the time 
of payment. 

These rules do no violence to what has been termed a maxim of 
the insurance law of all nations, i e., that the assured can not recover 
for loss produced by his own wrongful act: Thompson vs. Hopper, 
6 H. & BL, 191. By which is meant an act intentionally wrongful. 
In a case before the Supreme Court of North Carolina, in 1888, it 
appeared the complaint instituted proceedings for the assignment of 
dower in the estate of her husband, for whose death she had been 
convicted as an accessory before the fact and sentenced to imprison- 
ment for life. The trial court ruled against the allowance of dower, 
and on appeal it was held: ‘“ We are unabie to find any sufficient 
legal ground for denying to the petitioner the relief which she de- 
mands; and it belongs to the law-making power alone, to prescribe 
additional grounds for forfeiture of the right which the law itself 
gives to a surviving wife. Forfeitures of property for crime are un- 
known to our law, nor does it intercept for such cause the trans- 
mission of an intestate property to heirs and distributees, nor can 
we recognized any such operating principle. 

We have searched in vain for an authority or ruling on the ques- 
tion and find no adjudged case; the fact that none such is met with 
affords a strong presumption against the proposition:” Owens vs. 
Owens et al., 100 N. C., 240. In the recent:case, in the Supreme 
Court of Nebraska of Shillenberyger vs. Ransen et al. (Part 4 L. R. 
A., 564), it appears, A died owning an estate and surviving her 





at 


Tp ayo 


ew 


ee 


eve h re nerey 


48 Supreme Court of Illinois. [Jan., 


husband, a son and daughter. The husband became tenant by the 
courtesy and the children took an estate in fee. Under the statute 
of that state on the death of a child the father inherits. The father 
murdered the daughter to obtain that inheritance. He conveyed 
the lands and the vendees filed a bill for partition against the son 
who set up the fact of the daughter having been murdered by the 
father, of which the vendees had notice, and prayed the court to 
find the father took no estate, ete. It was held: 

“Knowledge of the settled maxims-and principles of statutory 
interpretation is imputed to the legislature. To the end that there 
may be certainty and uniformity in legal administration it must be 
assumed that statutes are enacted with a view to their interpretation 
according to such maxims and principles. When they are regarded 
the legislative intent is ascertained. When they are ignored inter- 
pretation becomes legislation in disguise. The well considered 
cases warrant the pertinent conclusion that when the legislature, 
not transcending the limits of its power, speaks in clear language 
upon a question of policy, it becomes the judicial tribunals to re- 
main silent,” and held the father because vested with the estate of 
the daughter. 

The line between legislation and interpretation is clear, and for 
the courts to declare a forfeiture for crime where the legislature has 
remained silent is legislation by judicial tribunals, a subject with 
which they have no concern. No question of public policy is pre- 
sented by this record. There can be no public policy in the punish- 
ment of such persons. This discussion brings us back to the first 
proposition with which this opinion commenced, and we hold; where 
an insane beneficiary in a life policy kills the assured under such 
circumstances as would cause the killing to be murder if the bene- 
ficiary was sane, such killing does not cause a forfeiture of the 
policy, nor bar his right of recovery for the insurance money. The 
judgment of the Appellate Court is reversed and the judgment of 
the Circuit Court of Cook County is affirmed. 
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SUPREME COURT OF ARKANSAS. 


STATE MUTUAL FIRE INS. ASS’N 


v8. 


BRINKLEY STAVE & HEADING CO.* 


Where the insurance is solicited by an agent who has no authority to sign or 
issue policies or to pass on applications and who does not deliver the 
policies, and the premiums are forwarded directly to the home office, 
the lex loci of the contract is the state where the home office is located. 


Contracts of unauthorized foreign companies are not void in Arkansas be- 
cause a penalty is imposed upon any party doing business for them. 


The charter of a mutual company provided that members might withdraw by 
giving notice and paying all dues and liabilities. Tbe policy provided 
that it might be terminated upon notice by the insured, the company re- 
taining only the customary short rates. 


Held, That the company upon the application of a member for cancellation, 
and return of unearned premiums, is entitled to the time needed to deter- 
mine his liabilities. 


H. A. & J. R. Parker, for Appellant. 
C. F. Grzenzez, for Appellee. 


Huaues, J. 

The plaintiff, appellant, a mutual fire insurance company incor- 
porated under the laws of the state of Illinois, sued the defendant, 
the appellee, for an assessment of $225 for dues, losses, and liabilities 
incurred as a member of plaintiff company on two policies. The 
defendant denied the liability; set up that policies were canceled; 
that plaintiff owed it $125 for unearned premiums; and that plain- 
tiffs contract on policies was void for noncompliance with foreign 
corporation law; and prayed judgment for $125 on counterclaim. 

The court found the facts to be: (1) That the insurance for which 
the policy was issued was solicited in the state by an agent of the 
plaintiff during the course of regular business herein, and that the 
application was made and the policy was accepted in this state. 
(2) That plaintiff is a foreign corporation, and has wholly failed to 
comply with any of the laws of this state regulating insurance, 
and was not entitled to transact insurance business in this state. 
(3) That the insurance was on the 26th May, 1891, terminated, and 
defendant, on its cross complaint, is entitled to recover from plain- 
tiff $125 unearned premiums. 

The court declares the law to be: (1) No foreign corporation 
shall do any business in this state, except while it maintains therein 


* Decision rendered May 18, 1895. 
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one or more known places of business, and an authorized agent in 
the same, upon whom process may be served, and they shall exercise 
no greater powers, nor have any greater privileges than are exercised 
or had by like corporations of this state. (2) Before mutual fire 
insurance companies are permitted to do business in this state, it is 
required that they shall give bond to the state of Arkansas for the 
use of the beneficiaries of the policyholders of such companies, 
with security to be approved by the secretary of state, in the sum of 
$20,000, conditioned for the prompt payment of all assessments to 
the parties or beneficiaries entitled thereto, which bond shall be filed 
in the office of the secretary of state, and the law requires insurance 
corporations doing business on the assessment plan to make return 
to the auditor of state annually, on or before the Ist of March, a 
statement of the affairs of the corporation for the year ending on 
the 3tst of December next preceding. (3) Plaintiff was not entitled 
to do insurance business in this state until it had complied with Act 
84 of the Acts of Arkansas for 1887, and received from the auditor 
of state a certificate to that effect, and if any person transacted any 
insurance business for plaintiff, until it had complied with the re- 
quirements of said act, he was guilty of a misdemeanor, and subject 
to a fine in the sum of $500. (4) Plaintiff cannot recover in this 
action, unless it has complied with section 3832, Mansf. Dig., and 
paid the taxes therein prescribed. (5) If plaintiff has wholly failed 
to comply with its duties, as prescribed in sections 3833, 3834, Mansf. 
Dig.,-and the act of Arkansas above-mentioned, and the insurance 
was obtained from defendant company, and the same was solicited 
by an agent of plaintiff while in the course of regular business in 
this state, then plaintiff cannot recover in this action. (6) If de- 
fendant company or its agents requested the termination of the in- 
surance, it is entitled to recover from the plaintiff the amount of 
unearned premium proved by the evidence. (7) Where an act is 
prohibited by statute, a contract to do the act is illegal and unen- 
forceable, and, where a statute pronounces a penalty for an act, a 
contract founded on such act is void. 

The appellee made application to the agent of the appellant at 
Brinkley, Ark., for two policies of insurance in the appellant com- 
pany. The applications were forwarded to the company at Chicago, 
Ill., and there passed upon, accepted, dated, and signed by the 
proper officers of said company, which was a mutual fire-insurance 
company, chartered under the laws of Illinois, with its domicile at 
the city of Chicago, in said state. The policies were then sent by 
the company directly to the appellee, at Brinkley, Ark., and the 
premiums were thereupon forwarded to the appellant company at 
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Chicago. It appears that the agent to solicit insurance for the ap- 
pellant had no authority to pass upon applications to bind his com- 
pany or to issue policies, nor were the policies when issued sent to 
him for delivery, nor the premiums paid to him, to be forwarded to 
his company. These contracts, for the reasons stated, were not 
Arkansas contracts, but Illinois contracts. When the applications 
of the appellee had been received, passed upon, and accepted, and 
the policies of insurance had been dated and signed at Chicago, and 
then mailed to the appellee, the contracts were then and there com- 
plete, and were Illinois contracts, and governed by the laws of that 
state: 2 Pars. Cont., 712; 2 Kent, Comm. (12th Ed.), p. 477 and note; 
Tayloe vs. Insurance Co., 9 How., 390; McIntyre vs. Parks, 3 Metc. 
(Mass.), 207. Though the appellant company failed to comply with 
the statute by not doing those things required of foreign corpo- 
rations before doing business in this state, the contracts in this case 
were not void on that account, as they are Illinois contracts. 

It is also contended these policies are void because the appellant 
company failed to comply with the statute in regard to “ foreign in- 
surance companies and agents therefor,” found in Sand. & H. Dig. 
§§ 4137-4139, inclusive; and particularly because section 4138 
says that:— 

Any person or persons, or corporation, receiving premiums or forwarding 
applications, or in any other way transacting business for any insurance 
company or corporation not of this state, without having received authority 
agreeably to the provisions of this act, shall forfeit and pay to the school 
fund of the state the sum of five hundred dollars for each month or fraction 
thereof during which such illegal business was transacted; and any company 
not of this state, doing business without authority, shall forfeit a like sum 
for every month or fraction thereof, and be prohibited from doing business 
in this state, until such fines are fully paid; and every such person or 
persons, or corporation shall be deemed guilty of a misdemeanor, and upon 
conviction shall be fined in any sum not less than five hundred dollars. 

It will be observed that, though penalties are imposed in this act 
upon the persons or corporations doing the things therein prohibited 
without first complying with its requirements, it does not make void 
the contracts made by the insurance companies without such com- 
pliance, either as to the corporations named therein, or the policy- 
holders in such companies. In Lumber Co. vs. Thomas, it is stated, 
—correctly, as we think,—by the same Supreme Court of Appeals of 
West Virginia, that “a contract made by a foreign corporation, 
before it has complied with the statutory prerequisites to the right 
to do business in another state, will not on that account be held 
absolutely void, unless the statute expressly so declares; and, if the 
statute imposes a penalty upon the corporation for failing to comply 
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with such prerequisites, such penalty will be deemed exclusive of 
any others.” See cases cited in that opinion. The insurance con- 
tracts in this case were not void on account of the failure of the in- 
surance company to comply with the statutory prerequisites to the 
right of a foreign insurance company to do business in this state. 
The penalty imposed by the statute was exclusive of any other 
forfeiture. 

There was a provision in these policies of insurance (section 8) that 

This insurance may be terminated at any time at the request of the assured, 
in which cases the association shall retain only the customary short rates for 
the time the policy has been in force. 

The defendant contends that before the expiration of the first 
yeur, for which it had paid premiums, to wit, in May, 1891, and 
before the commencement of this suit, it requested the cancellation 
of its policies of insurance, and the return of the unearned premi- 
ums, amounting to $125, which amount the defendant claimed was 
due it, and for which it demanded judgment. It contended that its 
request for cancellation terminated its liability for any assessments 
thereafter made, and left the company indebted to it for un- 
earned premiums, and says the company refused to cancel the poli- 
cies or pay the unearned premiums till the maturity or anniversary 
of the policies. There was proof tending to support this contention, 
The company maintains that, before it could ascertain the amount 
due the appellee for unearned premiums, it would have had to wait 
the expiration of the year, or the anniversary of the policy; that it 
might be able to determine for what proportion of the expenses and 
liabilities, in proportion to appellee’s insurance, up to the date of the 
request for cancellation, the appellee would be liable, and it does not 
appear that there was any offer by appellee to meet these in any way; 
but it seems that the appellee claimed that it was entitled at once to 
the unearned premiums, at the date of its request for cancellation 
of its policies, without provision for, or recognition of, any obligation 
to bear its legitimate proportion of the liabilities of the association 
of which the appellant was a full member, according to the charter 
of the said association. The ninth section of the charter of the 
appellant company provides that 

Any member of this company may withdraw therefrom by notice in writing 
to the secretary and paying all dues and liabilities. 

If there were dues or liabilities, which the appellee was liable to 
pay to the company, he was entitled to recover the unearned premi- 
ums, less the amount of his dues and liabilities to the association, 
but not until these could be ascertained, and the balance of the un- 
earned premiums became due and payable according to the charter 
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and by-laws of the association, to which the appellee subscribed 
when it became a member of the association. It is apparent from 
what has been stated herein that the circuit court in its first finding 
of facts erred, and in its third finding stated only what was conceived 
to be the legal effect of the evidence, and not the evidence itself. 

The declarations of law made by the court are inapplicable to this 
case and erroneous. The court, it seems, tried the case upon a 
wrong theory. For the errors indicated the judgment is reversed, 
and the cause is remanded for a new trial. 


SUPREME COURT OF MICHIGAN. 


LUM 
v8. 


UNITED STATES FIRE INS. CO.* 


A variance between the declaration and the evidence as to date of policy, 
where proofs of loss were on time, is not fatal. 
Denial of liability is a waiver of defects in proofs of loss. 


Where the agent who has issued the former policy signed a renewal policy 
and authorized it to be filled, and afterwards forwarded it as a valid con- 
tract to the general agent without calling for the renewal premium, and 
the agent of insured on applying for a renewal at the expiration of the 
first policy was informed what had been done, the renewal contract was 
binding on the company. 


Cuar.zs F’, Gates, for Appellant. 
Derew & Marsnatz, for Appellee. 
Lone, J. 

This is an action to recover upon a fire-insurance policy. July 
16, 1891, plaintiff had issued to him by the defendant company a 
policy upon his household furniture in his dwelling house in Buy 
City. That policy expired on July 16, 1892. It wasa Michigan 
standard in the usual form. In May, 1892, plaintiff removed from 
Bay City to Alpena, leaving his furniture and house at Bay City in 
the keeping of bis agent, Benjamin F. Smith. Some time before 
the expiration of this policy the agent of the defendant company at 
Bay City, Mr. O. F. Forsyth, had concluded to renew it if the plain- 
tiff so desired. and had signed a new policy, and left it with his 
office boy to fill out and deliver. On July 16th,—the date of the 
termination of the first policy,—Mr. Smith, plaintiff’s agent, called 


~ * Decision rendered, Marct: 19, 1895. 
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at the office of defendant’s agent, and ordered the renewal of the 
insurance. Mr. Forsyth was absent from the city, but the office 
boy informed Mr. Smith that it had been renewed, and showed him 
the record of the renewal on the insurance register of the defendant’s 
agent, and pointed out the renewal policy which had been filled out 
for $300 on the household furniture of the plaintiff. On July 25th 
the property covered by the insurance was entirely destroyed by 
fire. It appears that Mr. Forsyth, on his return home, sent the 
policy forward to the general agent of the company at Detroit, and 
on the 18th of July received a letter from him to cancel the policy, 
as he had been instructed by the company not to issue any pclicies 
for less than three dollars in premiums. Mr. Forsyth returned the 
policy to the general agent for cancellation on July 18th,—being 
seven days before the fire. It is contended that Mr. Forsyth never 
notified plaintiff or his agent that the policy had been cancelled un- 
til the next morning after the fire, while the defendant contends 
that Mr. Smith was notified on the 18th that the policy had been 
cancelled. This question, however, was submitted to the jury, who 
found in favor of plaintiff's contention. That question, therefore, is 
not of importance in the case. 

The declaration by which the suit was commenced, it is claimed, 
was not sufficient to warrant a recovery. It was not demurred to, 
and we think it contained sufficient averments to warrant a recovery 
under circuit court rule 104, which was adopted for the purpose of 
avoiding needless prolixity. It is said, however, that the time when 
the fire took place was stated as August 25th, while the proof shows 
that it was on July 25th, and that, the date not being averred under 
a videlicet, the variance was fatal. The court below refused to so 
charge, and we think properly. The date was not very essential, as 
the proofs of loss were made within the time fixed by the policy, 
and it is evident the defendant was not taken. by surprise on the 
trial. It was a misstatement, which the court would have at once 
amended as of course, and which we may well treat as amended, ex- 
cept in describing a written instrument which bears a written date. 
Allegations of these are not,in general, material in a declaration: 
Howland vs. Davis, 40 Mich., 545. The principal questions which 
were raised on the trial relate (1) to whether there was a new policy 
actually issued, and whether there was sufficient delivery, so that it 
tok effect as a valid contract of insurance; (2) whether the nonpay- 
ment of the premium vitiated it; (3) whether the plaintiff's agent 
had notice of its cancellation; (4) whether the proofs of loss were 
sufficient, and, if not sufficient, whether the defendant is now in 
position to take advantage of the defects. 
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Mr. Forsyth had been acting as the agent of defendant for some 
three years, and, it is claimed by defendant, under limited author- 
ity. A commission had been issued to him to do business, and, 
while it appears that plaintiffs agent had seen the commission 
hanging in Mr. Forsyth’s office, there is no proof that he knew of 
any limitation upon Mr. Forsyth’s power to issue insurance policies. 
It had been the practice of Mr. Forsyth to fill out, sign, and deliver 
policies of insurance. He was furnished with blank policies by the 
company for that purpose, and had signed and issued the policy of 
July 16, 1891, to the plaintiff. Mr. Smith, plaintiff's agent, knew of 
this fact, and made the application for the renewal of the insurance. 
This had been anticipated by Mr. Forsyth himself, who had signed 
and authorized to be filled out and delivered the new policy. It 
was the same in form as the old policy. Plaintiff's agent regarded 
the insurance as renewed, and it is evident that Mr. Forsyth left the 
city with the full understanding that it would be renewed on the day 
of the expiration of the former policy. When he returned he sent 
it forward as a valid and binding contract of insurance. He did not 
ask payment of the premium at that time, and it is apparent he 
looked to the plaintiff or his agent personally for its payment. We 
think this was a valid contract of insurance, and a sufficient delivery 
without the payment down of the premium. It was understood 
between the parties to be so, and the actual delivery of the policy 
into the hands of Mr. Smith and the payment of the premium was 
not necessary to effectuate valid insurance. That the nonpayment 
of the premium would not invalidate the insurance under these cir- 
cumstances is held in Mallory vs. Insurance Co., 90 Mich., 112. The 
parties treated the policy as a valid contract, and, though it re- 
mained in Mr. Forsyth’s hands, it was treated as a delivery, and 
must be so held: Insurance Co. vs. Curtis. 22 Mich., 402; Dibble 
vs. Assurance Co., 70 Mich.,1. The third question has already been 
disposed of, as it was submitted to the jury as before stated. On 
the subject of the proofs of loss the policy provides that the insured 
shall, 

Within sixty days after the fire, unless such time is extended in writing by 
this company, render a statement to this company, signed and sworn to by 
said insured, stating the knowledge and belief of the insured as to the time 
and origin of the fire, the interest of the insured and all others in the prop- 
erty, the cash value of each item thereof, and the amount of loss thereon, and 
all incumbrances thereon. 

Proofs of loss were made out and sent to the general agent of 
the company at Detroit. They did not comply with the terms of 
the policy, in that there was nothing contained stating the knowl- 
edge and belief of the insured as to the time and origin of the fire, 
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the interest of the insured and all others in the property, and such 
proofs were not signed and sworn to. The proofs of loss did give 
the list of articles destroyed, and their value, and their ownership 
as in the plaintiff, and as insured under policy No. 1,926 in the de- 
fendant company. It is evident that the proofs of loss did not com- 
ply with the requirements of the policy. The court below held, 
however, that the company denied all liability, and that, therefore, no 
proofs of loss were necessary. It is well settled that an insurer who 
has denied liability for a loss is estopped from objecting to the 
want or sufficiency of the preliminary proof thereof: O’Brien vs. 
Insurance Co., 52 Mich., 131. The proofs were made out and sent 
forward to the general agent of the company, and, so far as this 
record discloses, no objection whatever was made to them. From 
the outset of the trial the defendant claimed that the policy had been 
canceled, and that no valid insurance existed upon the property. 
Counsel sought to establish the fact that the plaintiff's agent had 
notice of the cancellation. A letter was put in evidence from the 
general agent of the company to Mr. Forsyth, dated July 18, 1892, 
ordering the policy canceled, and from that time it is evident that 
the company absolutely refused to recognize the plaintiff's claim; 
and we think the evidence and circumstances of the case show con- 
clusively that it denied all liability. The case was tried upon this 
theory, and counsel claimed to the court and jury that no policy 
was in existence; that, if one ever existed, it had been canceled, to 
the knowledge of plaintiff's agent, before the fire occurred. The 
disputed questions of fact were all fairly submitted to the jury. 
Some other questions are raised, but the principal ones have been 
discussed. We find no error in the record. 
The judgment must be affirmed. 
McGrath, C. J., did not sit. The other justices concurred. 


—_+o-—_—_. 


SUPREME JUDICIAL COURT OF MAINE. 


ROBINSON 
rs. 
PENNSYLVANIA INS. CO.* 
There is no rule of law in fire insurance declaring how near a carriage house 


must be to a dwelling house to belong with it. 


If it is on the same lot, and is actually used as an appurtenance of the 
dwelling house, the fact that it is 189 feet from the dwelling house does 
not prevent its being regarded as belonging with the dwelling house, nor 


* Decision rendered, April 11, 1895. Official Syllabus. 
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does the fact that it is used in part for other purposes prevent its being so 
regarded. These are circumstances which, in a case of doubt, may be 
consi dered by the jury; but the jury cannot be rightfully instructed as 
matter of law that they are conclusive. 


Held, That an instruction to the jury that if a building is 189 feet away from 
a dwelling house, and is used in part for other purposes, it cannot be re- 
garded as a carriage house belonging with the dwelling house, and be so 
described in an insurance policy, was erroneous. 


True P. Pierce, for Plaintiff. 


Wo. H. Foeusr, for Defendant. 

Watton, J. 

This is an action on an insurance policy. The first clause of the 
policy insures the plaintiff's household goods and furniture. The 
second clause insures a horse. The third clause insures a cow. 
The fourth clause is the one to be considered, and it is as follows:— 

Three hundred and twenty-five dollars on her vehicles of all kinds, harnesses, 
robes, and all horse-furnishings, hay and grain, together with farming and 
miscellaneous tools, all while contained in her frame stable and carriage-house 
buildings, belonging with said dwelling house and on said lot. 

The property burned was in a building which the plaintiff (Mrs. 
Robinson) claims was her carriage house, belonging with her dwell- 
ing house, and on the same lot. 

The insurance company claims that under the circumstances dis- 
closed in the evidence the building burned cannot be regarded as a 
carriage house belonging with the plaintiff's dwelling house; that, 
although upon the same lot, it was too far away from the house, and 
was used, in part at least, by the plaintiffs son as a work shop and a 
paint shop and a place of traffic. 

At the trial in the court below, the presiding justice instructed the 
jury as follows:— 

“T instruct you that ‘her frame stable and carriage-house buildings 
belonging with said dwelling, and on the same lot,’ cannot mean a 
separate building, situated eleven and one-half rods, or one hundred 
and eighty-nine feet, from the dwelling house, provided you are 
satisfied that that building, thus situated, was used as a paint shop, 
as a work shop, and as a place of business or of labor. Her curriage 
house must be a building belonging with the dwelling house; ‘ be- 
longing with’ meaning pertaining to the dwelling house. It might, 
if it were so situated as a mere storehouse and carriage house, and 
used with the building, and not for the purposes of trade or traffic, 
or for the purposes of an industry. In other words, if it was a 
carriage house, and nothing else, it would be within the meaning of 
the policy. But, situated eleven and one-half rods, or one hundred 
and eighty-nine feet, from the dwelling house,—if you are satisfied 
of that fact,—and if you are satisfied of the fact that the son of this 
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plaintiff carried on the manufacturing of carriages there, and of 
paiuting, and using it for a paint shop, and for other purposes of 
traffic, then I instruct you it would not be a ‘ carriage-house building 
belonging with said dwelling,’ within the meaning of this contract. 
But if, on the other hand, you are satisfied, as I have said, that it 
was used merely for a carriage house, and used for no other purpose 
than a carriage house, or not used for the purpose of traffic, for 
purposes of manufacturing carriages, and as a paint shop, then it 
would be appertaining to or belonging to the dwelling, ulthough 
situated at that distance. It is a question of fact for you whether 
or not this carriage house was so used, as is claimed by the defense, 
for purposes other than as a carriage house, for a paint shop, as a 
place of traffic, and manufacturing carriages. If so,and the property 
was destroyed therein, this plaintiff cannot recover. It would not 
be a ‘carriage house belonging with said dwelling, and on the same 
lot.’” 

We do not think this instruction can be sustained. The as- 
sumption that if a building is 189 feet away from a dwelling house, 
and is used in part for other purposes, it cannot be regarded as a 
carriage house belonging with the dwelling house, and be so described 
in an insurance policy, seems to us to be clearly erroneous. It often 
happens that a building is used for several purposes. The first story 
may be.used as a carriage house, the second story as a work shop, 
and the third story as a paint shop, and we fail to see any reason 
why, in such a case, the painter may not insure his property, and 
describe it as contained in his paint shop; nor why the mechanic 
may not insure his, and describe it as kept in his work shop; nor 
why the owner of the carriages, harnesses, and other articles usually 
kept in a carriage house may not insure his property, and describe 
it as contained in his carriage house; nor why, in the absence of 
fraud or deception, or breach of warranty, the insurance of property 
so situated and so described may not be valid. Surely, there is no 
rule of law declaring how near a carriage house must be to a dwell- 
ing house to belong with it. If it is on the same lot, and is actually 
used as an appurtenance of the dwelling house, we fail to see why 
the fact that it is 189 feet from the dwelling house should prevent 
its being regarded as belonging with the dwelling house; nor why 
the fact that it is used in part for other purposes should prevent its 
being so regarded. These are circumstances which, in a case of 
doubt, may be considered by the jury; but we do not think that the 
jury can be rightfully instructed, as a matter of law, that they are 
conclusive. Exceptions sustained. 


































BE Es epee 




















1896.] Cobb vs. Preferred Mut. Acc. Ass'n et al. 


SUPREME COURT OF GEORGIA. 


COBB 
v8. 
PREFERRED MUT. ACC. ASS’N, or New YorK, ET AL. 


PREFERRED MUT. ACC. ASS’N, or New York, ET AL. 
v8. 


COBB* J 


Where an accident insurance policy insured the person to whom it was issued 
‘¢ against bodily injuries effected through external, violent, and accidental 
means,’’ and on the trial of an action thereon, predicated upon the loss of 
an eye, it appeared from the evidence that the plaintiff, while in an 
emaciated and feeble condition, after safely alighting from a train, carried 
his baggage, weighing from 60 to 80 pounds, a distance of about 50 yards, 
and ‘‘injured himself in some way or other’’ in so doing, so that, soon 
after putting the baggage down, a defect in the vision of one of his eyes 
became apparent, which finally resulted in a total loss of sight as to that 
eye, and it also appeared that the plaintiff had not fallen or received a 
blow or jar or shock of any kind, and that there was nothing unusual in 
his manner of carrying the baggage or in his locomotion while so doing, 
no case for a recovery was made. Even if the plaintifi’s injury was 
attributable to the carrying of the baggage, it was not effected by 
“external,” ‘‘ violent,” or ‘accidental’? means, in the sense in which 
these words are used in the policy. 


Without regard to other questions made in the record, the judgment of non- 
suit was, for the reasons above indicated, rightly rendered. 


The following is the official report :-— 

The petition of Cobb alleged: The Preferred Mutual Accident 
Association is indebted to him $650, besides interest, damages, and 
attorney’s fees, upon a policy of insurance, copy of which is attached, 
issued to him May 18, 1888, whereby it undertook to insure him in 
divers sums in the policy mentioned, during a time covering and 
- including May 11, 1891, against bodily injuries effected through ex- 
ternal, violent, and accidental means, and particularly in the sum of 
$650 against loss, by external, violent, and accidental means, of an 
eye. On May 11, 1891, without fault on his part, without extra 
exertion or unusual risk, and in the performance of his usual and 
customary duties as a traveling salesman, carrying trunks and pack- 
ages, he undertook, from necessity incident to his duties, to move 
and place said trunks and packages from off and near the track of 
the Arlington Branch Railroad, in Dougherty County; and, from his 
effort to do so, the retina of his right eye was by accident ruptured 
“s Decision rendered, August 5,189, Syllabus bytheGour. == 
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and injured, from the effect of which the vision thereof was within 
90 days from said date totally lost and destroyed. Immediately 
thereafter, as soon as said accident and loss was ascertained, defen- 
dant was furnished with full written notice and proof of said acci- 
dent and injury, and with full particulars of the same; and there- 
after, at a time when he had a right to demand payment of it for 
said loss, he did demand payment of ‘it for the sane, which it then 
refused to pay, and has ever since, and for more than 60 days, failed 
and refused to pay him said sum of $650; so that he sues not only 
for said sum and interest, but also for damages and attorney’s fees. 
Among the conditions of the policy was the following: “Immediate 
notice of any accidental injury for which claim might be made must 
be given in writing, addressed to the secretary of the association at 
New York, with full particulars of the accident and injury, and 
failure to give such immediate written notice shall invalidate all 
claims under this insurance; and unless affirmative and positive 
proof of injury and duration of disability, and that the same resulted 
from bodily injuries covered by this insurance, shall be furnished to 
the association within six months of the happening of such accident, 
then all claims based thereon shall be forfeited to the association.” 
Defendant demurred to the petition upon the following grounds: 
(1) The allegations therein are not sufficient to entitle plaintiff to 
recover. (2) It nowhere appears therein that the injuries were 
effected through external, violent, and accidental means. (3) The 
manner in which the alleged injury was effected is not sufficiently 
set forth in the declaration to entitle plaintiff to recover. (4) It does 
not appear from the declaration that plaintiff has complied with the 
conditions precedent required of him by the policy of insurance, to 
entitle him to recover. This demurrer was overruled. to which 
ruling defendant excepted pendente lite, and as to it assigns error 
in its cross bill of exceptions. After the introduction of the evidence 
for plaintiff, the defendant moved for a nonsuit, because the evidence 
submitted did not entitle plaintiff to recover. The motion was 
granted, to which ruling plaintiff excepted. 

Plaintiff testified: “On May 11, 1891, I was on train going from 
Albany to Arlington,—a freight train. About two miles from Albany 
the conductor told me he could not carry me unless I had a mileage 
book. I did not have such book, and got off the train, and my 
baggage was taken off by the porter. I was then, as I had been 
for several years, a traveling salesman, and carried my samples and 
baggage, which weighed from 60 to 80 pounds. There was no vio- 
lence used to put me off the train. I got off, and landed all right 
on the side of the track. After the train had been gone about two 
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hours, I carried my baggage over to the guano factory, forty or fifty 
yards, and put it in the office. It was avery warm day. I was try- 
ing to get my baggage to a place of safety. I injured myself in 
some way or other in carrying it over to a place of safety. Immedi- 
ately on leaving the room I carried it to, I commenced catching at 
an object hanging on my head, and continued to catch at things 
that way until my vision was entirely gone. I then went back to 
Albany, and remained there five or six hours. I walked back to 
Albany, after waiting some two hours for a negro to bring a hack 
that I sent for. I then went to Arlington. I had a physician in 
Albany the next day,—Dr. Brown. He simply prescribed for me. 
I went to my place at Flat Rock, and was there for a few days only, 
and then returned back to my territory. I found that my vision 
was gone, and went then to see Dr. McIntosh for treatment, and, 
finding he was in Europe, called in Dr. Tullis, who treated me for 
three weeks, and notified me he could not do anything for me. On 
July 7th I came to Dr Bullard, from Thomasville, and, after an ex- 
amination, he informed me that my eye was hopelessly gone. That 
was the first information I had that my sight was hopelessly gone. 
I went to Atlanta, and was examined by Dr. Crawford, who is with 
Dr. Calhoun. He simply confirmed Dr. Bullard’s statement. I 
notified the company of the loss of the eye on July 26th, and made 
this claim. I had given them notice before that time, to wit, on July 
14,1891. I had lifted the same baggage often when I exhibited 
samples. I had moved the same baggage before, and had no injury 
from it. My baggage consisted of a sample case and a valise (teles- 
cope). I had been carrying around the telescope the whole length of 
time and this same baggage. I have carried other baggage besides. 
I received letter from the company of August 22,1891. Had been 
engaged as a traveling salesman six or seven years. I was emaciated 
from having been down in Florida and South Georgia some six or 
eight weeks, probably longer, and was rather debilitated. I did not 
fall down on my way to where I placed the baggage. There was 
nothing unusual about my locomotion. After placing my baggage 
in the office of the guano company, I walked back to Albany. Can- 
not tell how long I was walking back. I was unconscious when I 
got to the hotel. Was very much fatigued by the walk. My un- 
consciousness came on me about the time I got to the hotel. Was 
aroused at four o’clock, and pursued my journey to Arlington. I 
saw Dr. Gambottie, a dentist. Dr. Bullard said the vision was lost 
and the eye effected from a detached retina. I notified the company, 
and it refused to pay the claim, and refused to send me blanks to 
make out claim for loss.” Dr. Gilbert testified: “I have been a 
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practicing physician for several years. Plaintiff has been my patient, 
and I have examined his eyes occasionally. Would say from ex. 
amination which I made that the cause of the loss of his vision was 
paralysis of the optic nerve; that is, the retina. He had no disease 
when I treated him that would produce it. The injury to the retina 


‘is usually done from a jar or strain.’ It could likely be done by 


accident,—a sudden shock, that may cause rush of blood to the eye 
or brain. The retina is an optic nerve, but they are all attached. 
The retina is a nerve that runs right back to the ball of the eye. 
The optic nerve is a nerve that runs back of the head, and connects 
the brain. The retina is connected with the optic nerve and all the 
paraphernalia of the eye, more or less; and the real trouble is the 
detachment of the retina. A man falling down is liable, or a knock 
in the head, or something of that kind, brings it on. Whena person 
is debilitated, it effects his whole nervous system, more or less.” 
Plaintiff put in evidence a letter from defendant to him, dated New 
York, August 22, 1891, in answer to a letter of plaintiff of August 
1, 1891. Defendant’s letter stated: “No sufficient explanation is 
given of your omission to notify the association of the injury to 
your eve, in accordance with the terms of the policy. You state in 
your letter of the 1st inst.: ‘I knew on May 11, that I was injured, 
but did not known until June 20 that it would result in destroying 
the sight, but on that day vision was entirely gone.’ Having this 
knowledge, you then waited until July 14th, between three and four 
weeks after being aware, as you state, that ‘ vision was entirely gone.’ 
If the policy, by its terms, obligated the association to recognize 
valid claims, it likewise obligated the insured to give notice of injury 
as therein required, inasmuch as this policy was issued to and ac- 
cepted by you subject to its conditions, as stated in the first clause 
thereof. Notice of the injury might readily have been given by you 
or by some one on your behalf; and, in absence of any sufficient 
explanation for your omission so to do, we are obliged to disallow 
the claim.” Plaintiff also put in evidence the policy sued on. 


C. J. THornton and Morgan McMicuazt, for Plaintiff. 
Gorrcuius & Cuappety, for Defendanis, 


Per Curiam. Judgment affirmed. Cross bill of exceptions 
dismissed. 
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SUPREME COURT OF MINNESOTA 


—— 


HALE 
v8. 
LIFE INDEMNITY & INVESTMENT CO.* 


In an action upon an insurance policy, where the defense set up is suicide, 
the burden of proving it is upon the party alleging it, if there is no con- 
cession on the part of the other party that the insured came to his death 
by any other than a natural cause. 


Ordinarily the love of life is a sufficient inducement for its preservation, and, 
in the absence of proof that death resulted from other than natural causes, 
suicide will not be presumed. 


Where there is any evidence reasonably bearing upon the points of accident, 
mistake, or suicide, the question is one for the jury. 


Evidence in the case bearing upon the question of suicidal intent on the part 
of the insured considered, and held sufficient to require the trial court to 
have submitted it to the jury. 


James O. Pierce, for Appellant. 


LarraBee & Gammons, for Respondent. 
Buck, J. 


This action is brought upon a life-insurance policy issued by the 
defendant to James B. Rouse, and in which the plaintiff claimed an 
interest. The policy contained this warranty on the part of the 
insured, viz.: “I warrant and agree that I will not die by my own 
voluntary act during the said period of two years.” One defense 
was that the insured did, within said period, die by his own volun- 
tary act, by taking internally sufficient morphine to cause his death, 
with intent so to do. The policy was issued to Rouse on Sep- 
tember 7, 1892, and he died November 25, 1893. He was thirty-two 
years of age at the time of the insurance, and was the general 
agent of the Hartford Life & Annuity Insurance Company, residing 
at Minneapolis. 

The only material question which we deem it necessary to discuss, 
and that briefly, is what the defendant denominates the “main issue 
of the case,” viz.: the question of the voluntary self-destruction of 
Rouse. When the parties rested the court took from the jury this 
question of death by suicide, and held that there was not sufficient 
evidence to go to the jury upon that issue. In this we are of the 
opinion that the court below erred. The defendant contends that 
the evidence is conclusive that death was caused solely by morphine 
poisoning, while the respondent contends that ‘“ Rouse was suffer- 
ing from the early stages of meningitis, then came the morphine, 


* Decision rendered, July. 2. 1895. Syllabus by the Court. 
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and the two together produced death.” There is strong evidence 
tending to prove that Rouse died solely from the effect of morphine 
poisoning. But, if this is true, in order that the defendant can 
succeed, it must also show that Rouse took the poison with suicidal 
intent. The love of life is ordinarily a sufficient inducement for 
its preservation, and, in the absence of proof that death resulted 
from other than natural causes, suicide will not be presumed. 
“Where the dead body of the assured is found under such circum- 
stances, and with such injuries, that the death may have resulted 
from negligence, accident, or suicide, the presumption is against 
suicide, as contrary to the general conduct of mankind,—a gross 
moral turpitude, not to be presumed in a sane man; and whether 
it was from one or the other, if there is any evidence bearing upon 
the point, it is for the jury, as, for instance, whether the taking of 
an overdose of laudanum was intentional, or by mistake:” 1 May, 
Ins. (3d Ed.), § 325. The rule is not whether there is a preponder- 
ance of evidence one way or the other, but whether there is any 
evidence fairly and reasonably tending to break the presumption 
against suicide. In this case there was sufficient evidence to go to 
tne jury as to whether Rouse took the morphine as a relief against 
physical suffering or sickness, or with suicidal intent. Its weight, 
under proper instructions from the court, was for the jury. As 
bearing in a greater or less degree upon this question, they should 
have been permitted to consider the fact that up to the tine of 
taking the morphine he was in perfect health; that he was in the 
prime of life (only thirty-three years old); that he died suddenly; 
his financial condition; that his life was insured for a large amount, 
in which his creditor claimed an insurable interest,—and to con- 
sider the business in which he was engaged, and also consider the 
question of whether there was any reason for his taking his own 
life, if he did so. We think that it is a presumption of law that 
when death may have resulted from accident, mistake, or suicide, it 
should not be presumed to be on account of suicide, but rather 
from accident or mistake, and that in this case the character of the 
evidence is such that the defendant should not have been debarred 
from submitting it to the jury upon the question of suicide by 
Rouse. Of course, as the suicide is set up by the defendant, the 
burden of proving it as a defense rests upon it, especially as there 
is no concession on the part of the plaintiff that Rouse came to his 
death by any other than a natural cause. The order denying the 
motion for a new trial is reversed. 
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SUPREME COURT OF CALIFORNIA. 


SILVA ET Ux. 
vs. 


SUPREME COUNCIL OF PORTUGUESE UNION, 
OF STATE OF CALIFORNIA. (DUTRA, Intervener. )* 


The certificate of a benevolent society, whose constitution made no provision 
for a change of beneficiary, was held by the party who was named therein 
as beneficiary. No attempt was made to change the beneficiary by the 
member during life, and the constitution provided that such party as the 
member designated should be entitled to the fund. 


Held, That the member could not transfer the title to the fund by a provision 
in his will. 


M. C. & E. C. Cuapman and T. M. Braptey (M. F. Prxtey, of 
Counsel), for Appellants. 

B. McFanppen, for Respondent. 

A. A. Moore and Frep V. Woon, for Intervener. 


GaroutteE, J. 

This litigation arises over the disposition of a certain sum of 
money coming from the Portuguese Union, of the State of California, 
a mutual benefit society. One Flores, now deceased, was a member 
of said society, and his beneficiaries, as named by him in his certifi- 
cate of membership, were the plaintiffs herein. Flores made no 
attempt to substitute other and different beneticiaries during his 
lifetime, but by his will provided: “I also give to my son | rank the 
money which will become due from said Uniao Portugueza de Estado 
de California at my death, and that the necessary expenses of my 
sickness and burial shall be first paid out of said money.” The son 
is now claiming the money under this_provision of the will, and is 
the intervener and respondent. 

The constitution of the society contains the following provision :— 

Any member of the Portuguese Union of the State of California, dying and 
standing clear on the books of the Council to which he belongs, his heirs, or 
a person or persons whom he may have designated, shall be entitled to receive 
from the special fund of the Union a sum equal to one dollar for each member 
in good standing in the Union. 

There is no by-law or constitutional provision of the society or 
statute of the state providing for a change or substitution of bene- 
ficiaries in a certificate of membership issued by this society, and it 
is now contended upon the part of plaintiffs, such being the fact, 

* Decision rendered, Oct, 5, 1895. 
Vou. XXV.—5. 
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that the present beneficiaries, plaintiffs, had a vested interest in the 
contract or certificate of insurance, the same as in the ordinary con- 
tract of life insurance, and that their consent was necessary to a 
valid substitution of a new beneficiary. This proposition of law is 
controverted by the other side, respondent insisting that, unless the 
right to change beneficiaries is restricted by some law of the order 
or statute of the state, the assured has the absolute right to make 
such change. And it may well be said respectable authority is 
found supporting both positions. Bacon, at section 304 of his work 
upon Benefit Societies, in speaking as to the difference between these 
two classes of contracts of insurance, says: “ But, as in either case 
the rights of the beneficiary are dependent upon and fixed by the 
contract between the assured and the company or association, there 
seems to be no reason why the assured should have any greater 
power to change the beneficiary in one case than in the other, except 
as that power may be inherent in the nature of the association, or is 
reserved to him by the constitution or by-laws of the association, or 
by the terms of the certificate.” Upon the same lines are Com. vs. 
Wetherbee (105 Mass., 160), and Weisert vs. Muehl (81 Ky., 340); 
but to the contrary we find the court saying in Martin vs. Stubbings, 
(126 Tll., 387): “Most of the decisions seem to concur in holding 
that in case of mutual benefit societies the beneficiary named in the 
certificate of membership acquires no vested right to the benefit to 
accrue upon the death of the member until such death occurs. The 
member may, therefore, during his lifetime, exercise the power of 
appointment without other limits or restrictions than such as are 
imposed by the organic law of the society, or the rules and regula- 
tions adopted in conformity therewith.” To the same effect is Society 
vs. Burkhart, 110 Ind., 189. But the merits of the present appeal 
may be disposed of upon other grounds, and we therefore refrain 
from stating our conclusions as to the true doctrine. 

Conceding, for the purposes of the case only, that the assured had 
the power to change his beneficiary, and, if it is necessary to go to 
that extent, conceding that he had the right to make such change 
of beneficiary in his will, still we see no change of beneficiaries in 
this case; and that brings us to a consideration of the provision of 
the will. Upon the most casual inspection, it is apparent that the 
testator attempted to deal with the prospective proceeds of the cer- 
tificate of insurance as though it were money in hand, and his own; 
but it was neither. There was no money to bequeath, and the cer- 
tificate of insurance at the time was the property of another, and 
not subject to his testamentary control. Therefore, looking at this 
provision of the will as an attempt to dispose of the money coming 
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from the certificate of insurance, it was an entire failure. The pro- 
vision was likewise barren of results, if we consider it an attempt to 
dispose of the certificate by his last will and testament, for, as long 
as any living person was named in such certificate as a beneficiary, 
no revocation having taken place, the testator had no property in 
the certificate, and no interest therein with which a will might deal. 
If the testator had a property right in this certificate, or its pro- 
ceeds, which he could control by will, then, if he had died intestate, 
the same property right would have passed to his creditors or heirs. 
Yet it cannot be questioned but that, if in the case the assured had 
left no will, the certificate, with the proceeds thereof, would have 
passed to the beneficiaries named therein. This provision of the 
will can in no sense be construed as a revocation and substitution 
of beneficiaries. Such construction is wholly unwarranted by the 
language used. Even conceding such a thing could be done by the 
use of language in the testator’s lust will and testament, it would have 
to be held that the revocation and substitution took effect when the 
will was made, and not subsequent to the death of the testator, for 
the testator had no power to revoke and substitute after death. 
And, again, eo instanti, upon death, the proceeds of the certificate 
vested in the beneficiaries named therein. It would seem to follow 
that, if a revocation and substitution of beneficiaries could be made 
by will in a case like the present one, then the provision found in 
this will could only have life, and effect the purposes contemplated, 
when treated as an independent declaration in writing of the testa- 
tor during life, and as of effect when made. Here there was no inten- 
tion to accomplish such results. There is no language from which 
such conclusion might be drawn, but, upon the contrary, itis plain 
that the testator, by his will, attempted to make a disposition of this 
property, to take effect upon his death, and at the same time that 
the instrument would take effect upon other property belonging to 
him. The testator tried to make a testamentary disposition of this 
property, and this he could not do. These views are fully supported 
in Nibl. Ben. Soc., § 237. We see no satisfaction to be gained by 
respondent from the provision of the constitution of the society 
heretofore quoted, even conceding that it gave the right to the as- 
sured to designate or substitute other beneficiaries. No change or 
substitution was designated by the assured during life, and it ig 
settled law that such a provision gives no right to make the desig- 
nation by will. Mr. Niblack, in discussing this question at section 
237, supra, says: “ Where the contract provides that each member 
shall designate in writing some person as nominee for the benefit 
fund, and that upon the death of a member, the nominee so desig- 
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nated by him shall receive such fund, a designation of the benefici- 
ary during the lifetime of the member is contemplated, and may not 
be made by will.” For tke foregoing reasons, the judgment and 
order are reversed, and the cause remanded for a new trial. 

We concur: Harrison, J.; Van Fleet, J. 


SUPREME COURT OF WISCONSIN. 


ROBERTS Et AL. 
v8. 


NORTHWESTERN NATIONAL INS. CO.* 


Where the husband is authorized by the wife to manage and insure her 
property as her agent, the authority of the husband when not in writing 
may be proved by his testimony. 

Where the wife has disappeared and cannot be communicated with, the 


husband may institute suit in her name as such agent. 

A refusal of the adjuster authorized to settle the loss to pay on the ground of 
sugh absence is waiver of objections to the proofs of loss as not comply- 
ing with the requirements of the policy. 


Statement of facts by Winstow, J. 


Action to recover upon a policy of fire insurance. On the 31st 
day of October, 1889, the plaintiff, Jane Roberts, owned a dwelling 
house in the city of Kaukauna, and the household furniture and 
personal property therein. The plaintiff, O'Connell, had a mortgage 
on the real estate, upon which there was due at the time of the trial 
of the action $112.33. ‘The defendant company issued its policy of 
insurance to Jane Roberts, November 1, 1889, running for three 
years, for $650 upon the building, and $350 upon the personal 
property therein; the loss being “first payable to John O’Connell 
as his interest may appear.” The policy contained provisions for 
immediate notice in case of loss, and for the rendering of detailed 
proofs within sixty days after the date of the loss. Jane Roberts 
was the wife of Owen Roberts, and had been such for years prior to 
the issuing of the insurance policy. In the fall of 1888 she deserted 
her husband, and has not been heard from since. The testimony 
showed that prior to such desertion she had directed her husband, 
Owen Roberts, to take charge of the property, keep it in repair, and 
keep up the insurance. On the 9th of May, 1891, the building and 
its contents were destroyed by fire, the house being then occupied 


* Decision rendered, April 23, 1895. 
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by one Pelton, a son-in-law of Mr. and Mrs. Roberts, who had also 
been directed by Mrs. Roberts to look after the property and keep 
it insured while Mr. Roberts was absent. The policy was issued by 
the local agent, on the application of Owen Roberts, either to him, 
or to Pelton, acting for him, and Roberts paid the premium. This 
action was commenced in the name of Jane Roberts, by authority 
of her husband, Owen Roberts. The defendant, by answer, alleged 
that the action was commenced without authority of Jane Roberts, 
and hence should be dismissed; also, that no proofs of loss were 
ever furnished as required by the. policy. At the close of the testi- 
mony, the court directed a verdict for the plaintiffs for the full 
amount of the policy, fixing the interest of the plaintiff O’Connell 
at $112.33, and from judgment on the verdict defendant appealed. 


Winker, FLanvers, Suita, Borrom & Vinas, for Appellant. 
Lyman E. Barnes and G. H. Dawson, for Respondenis. 


Winstow, J. (after stating the facts). 

The evidence of the husband, Owen Roberts, was received, against 
objection, to show that he had been made the agent of his wife to 
take care of and manage the property destroyed, and keep it insured. 
In other words, the husband was allowed to qualify himself as a 
witness for his wife by testifying directly to the fact of his agency. 
The appellant claims that this was error, and that the fact of such 
agency must be proved by other evidence. This is the first question 
presented. This exact question was presented and decided in the 
case of O’Connor vs. Insurance Co. (31 Wis., 160), where it was 
distinctly held that the authority of an agent, when not in writing 
or required to be, may be proved by the agent himself, and that this 
principle operates in the case where the wife acts as agent for the 
husband, or the husband for the wife. We see no good reason to 
change the rule thus laid down. In the present case there was also 
evidence by another witness which showed that Roberts was directed 
by his wife to take charge of the property and look after the 
insurance. 

It appears by the evidence that Roberts did take charge of the 
property and control it; that he effected the insurance, and paid the 
premium either personally or through the agency of his son-in-law 
Pelton, who lived in the house, and received and retained possession 
of the policy. Under these circumstances, taken in connection with 
the fact that the wife has disappeared, and cannot be communicated 
with, we have no doubt that it was competent for him, by virtue of 
his authority as agent, to make proofs of loss, and to commence and 
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prosecute this action in his wife’s name. Whether he would be en- 
titled to receive the proceeds of the judgment is a question not now 
before us. 

A single objection remains to be considered, and that is that no 
proofs of loss were furnished, as required by the policy. It appears 
by the evidence that one Wheeler was the adjuster of the company, 
who had, as he himself testifies, absolute authority to settle and 
adjust this loss. Wheeler went to the scene of the fire a week or 
ten days after it took place. He met Pelton, and together they 
went to the site of the burned building. Wheeler testifies that he 
knew that Pelton was the son-in-law of Mrs. Roberts, and that he 
knew “to a certain extent” he (Pelton) was representing the in- 
terests of Mrs. Jane Roberts; that he was satisfied that the build- 
ing was a total loss, and that the insured personal property had 
been destroyed; that Pelton gave him a list of the personal property 
said to have been destroyed; that Pelton told him Mrs. Roberts had 
departed, and that he told Pelton that he could make no settlement 
of the loss in her absence; that he said to Pelton that he was ready 
and willing to settle the loss if he could find the proper person to 
do it with, and that Mrs. Roberts was the proper person; that he gave 
Pelton to understand that, because Mrs. Roberts was not there to 
give a receipt, therefore the company could not settle the loss. 
Pelton testifies that he gave Wheeler a list of the personal property 
destroyed, with values, and that he took it away with him. Wheeler 
testifies with regard to this that he will not dispute the fact that 
Pelton gave him a copy of the paper. No other proofs were ever 
requested by the company, nor was any other objection ever made 
by the company to the payment of the loss, except the objection 
made by the adjuster. The adjuster had full authority to settle the 
loss and pay it by draft on the company. He was, to all intents 
and purposes, the company. He received and retained a list of the 
personal property destroyed, with the values thereof, within the 
time when proofs were required to be furnished, and told the plain- 
tiff’s agent that he was ready to settle if Mrs. Roberts was there: 
and that because she was not there he could not settle it. The list 
of property destroyed, we think, must, under the circumstances, be 
considered as proofs of loss, which, though very defective, might be 
accepted as such by the company. It is well established that an 
insurance company, by not placing its refusal to pay on the ground 
that no sufficient proofs have been received, will be deemed to have 
waived objection on that ground: Warner vs. Insurance Co., 14 
Wis., 318. Nor does the clause in the policy providing that no 
waiver of the conditions of the policy shall be effectual, unless 
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indorsed thereon, aid the defendant. Though called a “ waiver,” the 
facts in evidence constitute properly an “estoppel in pais.” It ap- 
pears from the testimony that there was ample time to make proofs, 
but that the reason full proofs were not made was because of the 
conversation with Wheeler. Here are all the elements of an estoppel. 
By the acts and declarations of the defendant the plaintiff's agents 
were naturally and almost necessarily induced to believe that fur- 
ther proofs were unnecessary, and acted on that belief to their dis- 
advantage. The company cannot now take advantage of either 
clause of the policy, after such action: 2 May Ins. (3rd Ed.), §§ 
473, 473a. 

These remarks dispose of all the material questions raised by the 
appellant. Our conclusion is that a verdict was rightly directed for 
the plaintiff. Judgment affirmed. 


SUPREME COURT OF VERMONT. 


BICKFORD 
vs. 


TRAVELERS INS. CO.* 


In Vermont when an action is brought on a policy purporting to be signed 
by the company, in the absence of a general denial with notice that the 
execution with be denied, no proof of its execution or delivery is required; 
possession is prima facie evidence of its execution. 

An accident policy provided that the claim must be filed within seven months 
of the injury, and compensation was limited to aterm of twenty-six 
consecutive weeks. 

Held, That where the final proof of claim was filed within the twenty-six 
weeks no recovery could be had for time subsequent to the filing of the 
claim. 

What is requisite to oust county court of jurisdiction. 


W. W. Mites, for Plaintiff. 
Crane & Atrrep and E. A. Coor, for Defendant. 
Tart, J. 
1. The first question presented is whether the insurance ticket 
was admissible in evidence. 
(a). The first objection was that it “ was clearly inadmissible until 
some evidence had been offered tending to show its execution and 


* Decision rendered, May 25,1895. The facts in this case sufficiently appear in the syllabus- 
—Ep. Ins. L. J. 
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issuing of said exhibit by said defendant.” The plaintiff was not 
required to prove the execution of the ticket, as the defendant had 
filed no notice that he should deny it: Co. Ct. Rule No. 12. But 
it is urged that, in order to make the ticket admissible, some evi- 
dence ought to be given tending to show its issuing and delivery. 
The possession of the ticket was prima facie evidence, presumptive 
proof, and therefore evidence tending to show that the ticket had 
been legally issued and delivered. 

(b). The other objection made to the ticket as evidence was “ that 
no recovery could be had upon the general counts by reason of the 
provisions contained in the contract as expressed in said exhibit.” 
It is argued that the declaration is upon an absolute contract, while 
the one in proof is conditional. The objection was not that the 
ticket was inadmissible, because the proof varied from the declara- 
tion, but that, for that reason, no recovery could be had under the 
general counts. This does not raise the question of variance between 
the proof and declaration, but simply whether a recovery can be 
had, under the general counts, upon a conditional contract. The 
fact that a contract is conditional is no reason why a recovery under 
the common counts cannot be had, the case being otherwise made 
out. There is another reason why this objection is not valid. There 
is in the declaration a special count in indebitatus assumpsit, and 
the verdict is general. Conceding that no recovery can be had 
under the general counts, a judgment is never arrested because the 
declaration contains a defective count if there is a good count in it, 
for the same cause of action. The verdict is deemed the finding 
upon the good count only, unless it otherwise appears: R. L., § 913. 
It does not so appear, and the exception is not sustained. 

2. “The defendant asked the court to direct a verdict for the de- 
fendant upon the ground that no recovery could be had under the 
declaration, as disclosed by the evidence.” It was not error to 
refuse a compliance with the request. When a party moves for a 

. verdict, he should state the precise grounds on which he bases his 
request, or the court may well disregard it: State vs. Nulty, 57 Vt., 
543. No ground was stated, and the principle stated in the case 
cited controls the question. 

3. The next question is whether the plaintiff can recover for dis- 
abling injuries after the filing of his proof. The injury occurred 
January 7, 1893. The proof was filed at the end of ten weeks there- 
after. The limit of time for which the plaintiff could recover was 
twenty-six consecutive weeks, and he had, by the terms of his con- 
tract, seven months from the time of the accident to file the proofs 
of the duration of his disability; i. e., he had one month after the 
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time for which he could recover had expired in which to file the 
proof of his claim. Unless he filed his proof within seven months 
of the time of the accident, he forfeited all claims under the con- 
tract. A fair interpretation of the contract requires us to hold that 
no recovery can be had fora disabling injury for any time not cov- 
ered by the proofs. The insured is not required to file his proof 
until the twenty-six weeks for which, if the facts warrant, he can 
recover, have expired. He then is aware of all the facts in the case, 
and makes his proof and claim accordingly. There is nothing in 
the contract that expressly forbids making two or more proofs of 
claim. The precise point we decide is that no recovery can be had 
for any time after the final proof of a claim has been filed. The 
limit of recovery in this case was $150, and interest after the receipt 
of the proofs by the company, which we consider to have been 
March 28, 1893; and the judgment below should have been for 
that sum. 

4, The remaining question is one of jurisdiction. In order to 
oust the county court of jurisdiction, it must affirmatively appear 
that the plaintiff did not bring his suit in good faith. The defend- 
ant claims that it is apparent that such is the fact, for that the 
plaintiff testified: “I did not suppose I was entitled to anything 
after I told them what I would take,—made my claim.” It does 
not appear that this was all the evidence upon this point, nor that it 
referred to the time the suit was begun. He may have supposed at 
the time he made his claim that he would not be disabled there- 
after, or that he could not recover for any time thereafter. The 
plaintiff is not, as matter of law, by testifying as above stated, 
estopped from making the claim that he brought his suit in good 
faith; and, as it does not affirmatively appear that it was brought 
in bad faith, the court had jurisdiction, and the motion to dismiss 
was properly overruled: Drown vs. Forest, 63 Vt., 557. 

If the plaintiff enters a remittitur of the damages in excess of the 
sum which we think he was entitled to recover, as above stated, the 
judgment may be affirmed; otherwise the exception is sustained, 
judgment reversed, and cause remanded for a new trial. The plain- 
tiff having filed in court a remittitur of the damages in excess of 
$150 and interest since March 28, 1893, judgment is affirmed, and 
the defendant allowed its costs in this court. All concur. 
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SUPREME COURT OF PENNSYLVANIA. 


FREEDMAN 
vs. 


FIRE ASSOCIATION OF PHILADELPHIA. * 


Where a policy on merchandise was procured on the representation that the 
owner was a successful business man, whereas it was a woman, who paid 
no attention to the risk, the policy is avoided by the misrepresentation. 


A letter from the agent after the loss addressing the owner as ‘“‘ madam” and 
stating that liability was neither admitted nor denied, but pointing out 
that the certificate of the nearest magistrate, was not attached to the 
proofs, was not a waiver of the forfeiture where there was no evidence of 
the knowledge of plaintiff's sex prior to her affidavit of loss. 


EK. Overton, I. McPuerson, and E. J. Anate, for Appellant. 
I. N. Evans, Wm. Maxwett, and H. F. Maynarp, for Appellee. 


Fett, J. 

The policy of insurance upon which suit was brought was upon a 
stock of general merchandise in a country store. It was insured as 
the property of R. Freedman. It was owned by Rosa Freedman, a 
married woman, and was in charge of her brother-in-law, Louis 
Freedman, who conducted the business at the store. She resided 
with her husband, some fifty miles distant from the place where the 
business was carried on, and gave it no supervision whatever. The 
evidence at the trial was uncontradicted that the insurance had been 
procured by her ageut on the representation made to the agent of 
the insurance company that “R. Freedman was a successful busi- 
ness man,” and that the policy was issued under the belief based 
upon representations made that the company was insuring a stock 
of goods owned by a business man, who was personally conducting 
the business, and that the risk would not have been accepted had 
the truth been known. It was also undisputed that the agents of 
the company had no knowledge that the representations were incor- 
rect until after the loss. The jury was instructed that, if the de- 
fendant accepted the risk because of these representations, and 
would not otherwise have done so, the policy was void because of 
the fraud practiced. It was clearly an imposition upon the com- 
pany to procure a policy upon the representation that the property 
insured was owned by and in charge of a successful business man, 
when in fact the title was in a married woman, who exercised no 
"* Decision rendered, May20, 18%. |. | 
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supervision over it. The actual business risk because of the want 
of personal supervision by the owner and the moral risk were both 
greater. Whether greater or less, they were different. It was im- 
portant to the company to know whose property it was insuring, in 
whose charge it was, and every fact which affected the risk; and 
any fraud or imposition in these matters went directly to the founda- 
tion of the contract. The charge of the learned judge clearly stated 
the law on the points involved, and the only question now to be 
considered is whether there was sufficient evidence upon which to 
submit to the jury the question of a waiver of forfeiture, after 
knowledge, by the defendant. 

Our cases have gone very far in holding acts of the insurer con- 
sistent with or evincing a recognition of liability as sufficient ground 
for the inference of a waiver of the right of forfeiture. The difficulty 
has been to give fair effect to the stipulations guarding against fraud 
without defeating the general purpose of the contract as one of in- 
demnity. A waiver in this case could grow only out of a necessary 
inconsistence between courses of action adopted at different times 
by the insurer, upon the faith of one of which the insured has acted 
or refrained from acting. Waiver is essentially a matter of inten- 
tion, and cannot arise out of acts done in ignorance of material 
facts; and its proof is inadequate unless it is shown that the insurer 
knew of the right of forfeiture at the time of doing the act. We 
find nothing in the testimony in this case which will sustain a find- 
ing that the defendant had waived its right to declare the policy 
void because of the fraud practiced at the time it was procured, or 
which justifies the submission of the question to the jury. The 
third day after the fire the plaintiff's husband and the agent of the 
insurance company met by appointment. The agent supposed he 
was meeting R. Freedman, the insured. Bills were produced, made 
to “Mr. R. Freedman,” for goods claimed to have been burnt, and 
after some examination with a view to ascertain the amount of the 
loss, the parties separated. Proofs of loss were made out and 
mailed to the company’s office without any request or suggestion 
from the officers of the company. The parties were standing upon 
their rights and dealing at arm’s length. The insurance had been 
procured upon the representation that the insured was a business 
man. In accepting the risk, in issuing the policy, as shown by the 
pronoun used, in sending a bill for the premium to “ Mr. R. Freed- 
man,” and in all its dealings up to this time, it is clear that the 
company supposed the insured to be a business man. It is not pre- 
tended that they had any knowledge to the contrary until after the 
fire, and the only evidence of knowledge in the case is based upon 
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the fact that the special agent, after the receipt of the proof of loss, 
wrote a letter to the insured, in which she was addressed as 
“Madam.” The letter was written under these circumstances : 
The policy required that a certificate of the nearest magistrate 
should be attached to the proofs of loss, and the proofs furnished 
were defective in this particular. The special agent of the company 
wrote to the plaintiff, calling her attention to the omission, and re- 
questing that the certificate be furnished. In the affidavit which 
she had previously sent, the pronoun “her” was used, and his letter 
was addressed to “R. Freedman, Athens, Pa.—Madam.” This is 
the only evidence in the case of knowledge by any one acting for 
the insurance company that the policy had been issued to a woman, 
and it is the only fact upon which a waiver can be based. Under 
our cases this would be evidence of a waiver of any defect in the 
proofs of loss other than the one mentioned, and it might raise the 
question of the right to defend for the breach of other conditions, 
or for the failure of the plaintiff to take any steps that were merely 
formal prerequisites toa suit. The trend of our decisions has been 
to hold insurance companies to good faith and frankness in not 
concealing the ground of defense, and thus misleading the insured 
to his disadvantage. They remain silent, except when it is their 
duty to speak, and the failure to do so would operate as an estoppel ; 
but, having specified a ground of defense, very slight evidence has 
been held sufficient to establish a waiver as to other grounds. The 
most recent case, and one in which the subject is fully considered 
by the present chief justice, is McCormick vs. Insurance Co., 163 
Pa. St., 184. In Gould vs. Insurance Co. (134 Pa. St., 570), the cases 
are ‘classified, and the distinction in them between an attempted 
compliance with the requirements of a policy within the stipulated 
time and a failure without valid excuse is pointed out by Mitchell, 
J. Tbe question here was the right of the defendant to insist upon a 
forfeiture of the policy for the reason that it was obtained by fraud. 
There could be no waiver of this right unless such was the inten- 
tion, and no act would be evidence of a waiver unless done with 
knowledge of the imposition. The only evidence of intention or 
knowledge in this case is the letter referred to. It contains a dis- 
tinct statement that liability under the policy is neither admitted 
nor denied; and while it may be evidence that the company had 
knowledge at that time that the insured was a woman, it indicates 
no intention to waive any ground of defense. The invalidity of the 
policy being established, the burden of proof was on the plaintiff 
to show that with knowledge of the facts upon which it could be 
avoided the defendant did that which would make it inequitable to 
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enforce the forfeiture. The charge in this case is a very clear and 
fair presentation of the issues involved, but we regard the testi- 
mony as to a waiver insufficient to sustain a finding for the plain- 
tiff. The learned judge should have gone a step further, and 
directed a verdict for the defendant. The assignments of error 
touching this question are sustained, and the judgment is reversed. 


SUPREME COURT OF PENNSYLVANIA. 


FISCHER 
v8. 
AMERICAN LEGION OF HONOR.* 


The certificate of a benevolent association was made payable to the wife of 
the insured. The by-laws provided that in case of the prior death of the 
beneficiary, it should be payable to the heirs of the insured, or if there 
were none it should revert to the benefit fund of the association. 


Held, That there was no vested interest in the wife, and in case of her prior 
death, her estate had no claim on the funds. 


Held, That the wife’s policy-law vesting in the wife, insurance taken out for 
her benefit did not affect the case. 


Wituiam W. Porter and Bensamry Atexanper, for Appellant. 
J. H. Soormaxer, for Appeliee. 
Fett, J. 

Charles F. Fischer was a member of the American Legion of 
Honor, and at the time of his death held a benefit certificate for 
$1,000, in which Lousia A. Fischer, his former wife, was named as 
beneficiary. She died in 1889, leaving children, and he remarried, 
and at his death, in 1894, left surviving him a widow, Margaret 
Fischer, and children of both marriages. No change was made 
after the death of his first wife in the name of the beneficiary, and 
at his death the amount due by the defendant was claimed by his 
widow, the plaintiff, and by the administrator of the estate of his 
first wife, and by his children as dependent heirs. Upon a case 
stated judgment was entered by the court for the plaintiff, and this 
appeal is by the administrator of Lousia A. Fischer. The American 
Legion of Honor is a beneficial association, and one of the purposes 
of its organization is to establish a fund from which, upon the death 
of a member, “a sum shall be paid to the family, orphans, or 

* Decision rendered, May 20, 1895. 








78 Supreme Court of Pennsylvania. [Jan., 


dependents, asthe member may direct.” Atthe time when Charles 
F. Fischer became a member the by-laws provided :— 


Sec. 5. In the event of the death of all the beneficiaries selected by the 
member before the decease of such member, if no other or further disposition 
thereof be made in accordance with the provisions of section 3 of this law, 
the benefit shall be paid to the dependent heirs of the deceased member ; and, 
if no person shall be entitled to receive such benefit, by the laws of the order 
it shall revert to the benefit fund. 

The by-laws in force at the time of his death provided that, 


In the event of the death of all the beneficiaries selected by the member be- 
fore the decease of such member, if no other or further disposition thereof be 
made in accordance with the provisions of these by-laws, the benefit shall be 
paid to the widow. If none, then to the heirs of the deceased member; and 
if no person or persons shall be entitled to receive such benefit, it shall revert 
to the benefit fund. 

If the beneficiary first named had a vested interest in the fund, 
payable at the death of her husband, her administrator is entitled 
to recover ; otherwise he has no standing. It seems clear that she 
had no such interest. There is a material and fundamental distinc- 
tion between philanthropic or beneficial associations, which issue 
benefit certificates to their members, and life-insurance companies, 
which was pointed out in Com. vs. Equitable Beneficial Ass’n (137 
Pa. St., 412), and has since been recognized in Dickinson vs. A. O. U. 
W. (159 Pa. St., 258), and in Lithgow vs. Supreme Tent, etc. (165 Pa. 
St.), 292. It appears from the charter and by-laws that the associa- 
tion defendant was organized for social, moral, and intellectual pur- 
poses, and for the relief of sick and distressed members. Insurance 
is not its only, nor its primary, object. It limits the persons and 
classes of persons who may be named as beneficiaries to “ the family, 
orphans, or dependents,” and provides that, in the event of the fail- 
ure of all such persons or classes of persons, the sum due shall re- 
vert to the order. The amount secured by the certificate is subject 
to deductions for relief benefits paid in case of sickness or disability 
to the member, and for his funeral expenses. Where the beneficiary 
has died, the member may name another. These provisions are in 
entire harmony with the object of the order as a fraternal and bene- 
ficial organization, and they are entirely incompatible with the vest- 
ing of an interest in the fund in the beneficiary before the death of 
the member. Such a construction would in many cases, by giving 
the fund to the legal representatives of the beneficiary, divert it en- 
tirely from the purpose intended by the member, and for which the 
organization was formed. It was the right of Charles F. Fischer, 
after the death of his first wife, to name a new beneficiary within 
the limits as to persons and classes prescribed. Upon his failure to 
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do so the law of the association fixed the persons to be benefited. 
Of this law he presumably had knowledge, and his acquiescence in 
the selection made by it had all the effect of a new appointment by 
him. The act of April 15, 1868 (P. L. 103), referred to by the ap- 
pellants, was intended to secure to the wife and children and depend- 
ent relatives of the insured, as against his creditors, an insurance 
taken out or assigned in good faith for their benefit. We do not see 
that it affects the question involved in this case. 
The judgment of the Court of Common Pleas is affirmed. 


SUPREME JUDICIAL COURT OF MAINE. 


SHANAHAN 
v8. 
METROPOLITAN LIFE INS. CO.* 


A company is estopped after treating a policy for a long time as valid, from 
setting up misrepresentations in the application made by its agent, 
unknown to insured. 


F. M. Drew and L. G. Roserts, for Plaintiff. 
J. H. Drummonp and J. H. Drummonp, Jr., for Defendant. 


Foster, J. 

This is an action for money had and received, to recover the 
amount of premiums paid to the defendant upon a policy of life 
insurance on plaintiff's life, for his own benefit. 

January 25, 1889, the plaintiff was induced by the defendant’s 
agent to take a policy of insurance on his own life in the defendant 
company, payable at death to his executor, administrator, or assigns; 
the agent of the company representing that it was not necessary 
that he should be examined by a physician of the company, and 
that the defendant would issue its policy on his life, although there 
was no medical examination of the plaintiff, which representations 
were false, and known to the defendant’s agent to be so. 

The plaintiff induced by these representations, took out a policy 
in the defendant company on his own life, and the defendant’s agent 
filled the application, and the plaintiff signed it. 

The plaintiff was not examined by a physician of the company, 
although what purports to be a certificate of medical examination 
of the plaintiff, signed by a physician of the company, is attached 


* Decision rendered April 8, 1895. 
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to the application, it having been signed by the company’s agent or 
physician without any examination, or the knowledge or consent of 
the plaintiff. 

February 11, 1889, upon this application and examination, the 
company issued its policy, for the sum of $500, on his life. 

The plaintiff is unable to read in the English language, and all the 
negotiations for the insurance were carried on in the French language. 

Pursuant to the conditions of the policy, the plaintiff continued 
to pay the weekly premiums of 27 cents thereon, amounting in the 
whole to $49.95, until August 22, 1892, when he refused to make 
further payments of premiums, and demanded a return of the pre- 
miums paid, upon the ground that the representations of the agent 
of the company, at the time the plaintiff agreed to take the policy, 
were false, and that he was induced to take the policy through said 
representations. 

Upon the foregoing facts the plaintiff claims the policy was void, 
and that he is, therefore, entitled to recover back in this action the 
premiums paid upon the policy. 

The case shows an insurance regular in every respect, with the 
exception that there was no medical examination, although there 
was attached to the application a certificate of medical examination, 
regular in form, and purporting to be signed by the company’s 
physician. 

The company treated the policy as valid and binding upon the 
company, and never sought to repudiate it, or treat it as anything 
but a valid contract between it and the plaintiff, till long after the 
22d of August, 1892, when the plaintiff himself refused to pay the 
premiums. 

Whatever representations were made, they were those of the 
company’s agents, and the company was bound by them. The 
company would be estopped from asserting that they were not 
binding on the company: Grattan vs. Insurance Co., 80 N. Y., 281; 
Mowry vs. Rosendale, 74 N. Y., 360. 

The facts in the case at bar are so similar to those in the case of 
Mailhoit vs. Insurance Co. (87 Me., 374), that any exposition of the 
law in this case is unnecessary, as the principles governing the de- 
cision in this case are stated fully in that, and must be decisive in 
this. No rescission is set up, or proved by the facts stated. The 
policy was not void absolutely, but voidable. The risk had begun 
to run as in the case named. The same consequences follow as in 
that, and the entry must be, judgment for defendant. 
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SUPREME COURT OF MINNESOTA. 


Octoser TeRM, A. D., 1895. 


CHAS. H. ERMENTRAUT anp CHAS. H. MAXCY, Appellants, ) 


v8. 
GIRARD FIRE & MARINE INS. CO., or Puita., suai 


Action on a policy insuring plaintiffs on their building “‘ against all direct 
loss or damage by fire.” The policy further provided that if the oe 
fell ‘‘except as a result of fire,” the insurance on the building shoul 
immediately cease. 


There was evidence tending to prove that a building adjacent to the one 
insured (the wall between them being a partition wall) caught fire and 
was partially consumed, and as the direct result of such fire fell, carrying 
down with it the partition wall and a part of the insured building. 
Held, that, if such were the facts, the fall of the insured building was 
‘« the result of tire” and ‘‘a direct loss or damage by fire” although no 
part of it ignited or was consumed by fire. 


The word ‘‘direct” in the policy construed as meaning immediate or proxi- 
mate as distinguished from remote. 


The policy provided that ‘‘if fire occurs the insured shall give immediate 
notice of any loss thereby in writing to the company.” 


Held, That a failure to give such notice for nearly sixty days after the fire 
constituted, as a matter of law, a breach of this provision. 


The local agents of the insurance company who issued the policy had authority 
to accept applications for insurance, to fix the rate of insurance, fill up, 
countersign and issue the policies (which they received from the company 
signed by its general officers) and collect the premiums. 


There was no evidence that they were clothed with any apparent authority 
other or greater than their actual authority. 


Held, That it was not within the scope of their authority to accept or waive 
notice of loss; following former decisions. 


After the policy was dead and all liability on it had ceased by reason of plain- 
tiffs’ failure to give notice of loss, they transmitted proofs of loss to the 
general managers of the company, who retained the proofs but notified the 
plaintiffs that they ‘‘ denied any liability under the policy on the part of 
the company.” 


Held, No waiver of plaintiffs’ failure to give notice of loss. 


Kuerrner, Fauntieroy & Rice, for Respondent. 


Merrick & Merrick, for Appellanis. 
MircHett, J. 


This action was brought on a policy issued by the defendant to 
the plaintiff, Ermentraut, insuring him to the amount of $1,000, for 
one year “against all direct loss or damage by fire.” On his brick, 
iron-roof, grain warehouse building and bins therein, including 
foundations and all permanent fixtures, etc. 

The only other provisions of the policy involved on this appeal 
are as foliows:— 


* Filed Dec. 26,°1895. 
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“Tf a building or any part thereof fall, except as the result of fire 
all insurance by this policy on such building or its contents shall 
immediately cease. 

“Tf fire occur the insured shall give immediate notice of any loss 
thereby in writing to this company. 

“The sum for which this company is liable pursuant to this policy 
shall be payable sixty days after due notice, ascertainment, estimate 
ahd satisfactory proof of the loss have been received by this com- 
pany in accordance with the terms of this policy.” 

When the plaintiff rested the defendant moved to dismiss the 
action for the reason that plaintiff had failed to establish his cause 
of action in that, first. it did not appear that the loss or damage 
was the direct result of fire; second, that it did appear that the 
plaintiffs had not given immediate notice of the loss in writing to 
the company. 

The judge granted the motion although placing his decision 
exclusively on the last ground. Of course if the action should have 
been dismissed on either ground, the ruling of the court must be 
affirmed. 

I. The insured building was adjacent to another used asa feed mill, 
the wall between them being a partition wall. There is no claim 
that any part of the insured building was actually ignited or con- 
sumed by fire. The fire was confined to the adjacent feed mill, 
which fell, carrying down with it the partition wall and a part of the 
elevator insured, and the question to which both the examination 
and cross examination of plaintiffs’ witnesses seems to have been 
directed was, whether the fall caused the fire or the tire caused the 
fall. While the evidence offered by plaintiff was not of the most 
convincing or satisfactory character, yet we think it was such that 
the jury might have found either way on the question. We think 
that as the evidence stood when plaintiff rested it would have justi- 
fied the jury in finding that the feed mill had caught fire before it fell 
and that the fall was caused by the partial consumption of the feed 
mill and the weakening of the partition wall by the fire. If such 
were the facts, then we think the falling of the insured building was 
a “direct loss or damage by fire” within the meaning of the policy. 

The provision that if the building fell “except as the result of 
fire” the insurance thereon shall cease, was introduced into the 
policy by the insurer for its own benefit, and under a familiar rule 
must be construed in.case of ambiguity, most strongly against it. 
We think it has reference only to cases where the building might 
full from some other cause than fire, as, for example, defective con- 
struction, the withdrawal of necessary support, storm, flood, or other 
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like cause, and fire thereafter ensued. But it was not intended to 
exclude cases where fire was the immediate or proximate cause of 
the fall. 

To render the fire the immediate or proximate cause of the loss 
or damage it is not necessary that any part of the insured property 
actually ignited or was consumed by fire. This is so well settled 
that the citation of authorities in support of the proposition is un- 
necessary. The question is, was fire the efficient and proximate 
cause of the loss or damage. Thus in one case where a house pro- 
tected by a policy of insurance against damage by fire was injured 
by the falling of part of the wall of an adjacent house, in consequence 
of fire in the latter house, it was held that the fire was the proximate 
cause of the loss and that the insurers were liable, although the 
house insured had never been on fire: Johnston vs. West of Scot- 
land Ins. Co., 7 Cases Ct. of Sess, cases (Scotch) 52. 

The word “direct” in the policy means merely “immediate ” or 
“ proximate ” as distinguished from “remote.” 

Counsel for defendant cites in support of a contrary view, some 
language used, by way of illustration, in California Ins. Co. vs. Union 
Exp. Co. (133 U.S. , 387-415), in which the court names “ destruction 
through the falling of burning walls” as an instance of remoteness 
of agency. The question was not before the court, for in that case 
the insured property was physically burned by the direct action of 
fire. If the court meant what counsel claims, we cannot avoid 
the conclusion that the illustration was, to say the least of it, an 
unfortunate one. 

II. Seeley & Co., who issued the policy, were the local agents of 
the defendant with authority “to receive proposals for insurance 
within the county of Hennepin, and to receive premiums thereon, 
and to give receipts and issue policies therefor.” 

It also appeared that these agents had authority to accept appli- 
cations for insurance, fix the premium or rate of insurance, and fill 
up, countersign and issue policies thereon which they received from 
the company signed by its president and secretary. So far as ap- 
peared from the evidence, this was the extent of their actual author- 
ity, and there was no evidence tending to show that their apparent 
authority was other or greater than their actual authority. 

The only evidence uf the giving of notice of loss, except the send- 
ing of proofs of loss to the general managers of the defendant at 
Chicago, on or after October 9th (received by them on or about 
October 23d), was to the effect that within a day or two after the 
loss, one of the plaintiffs verbally notified Seeley & Co. that “the 
fire had destroyed the building.” Although probably not material, 
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it does not appear that he requested Seeley & Co. to give or forward 
the notice to the company, or that they promised to do so or made 
any reply to the plaintiff. 

As the loss occurred on the 12th of August, it is clear under the 
authorities that, as a matter of law, the time for giving notice of loss 
had expired before the proofs of loss were sent to Chicago. 

It is also settled law that where the policy requires notice of loss 
to be given to the insurer within a specified time, such notice is a 
condition precedent to the right of action on the policy. 

Hence for their right of recovery on the policy the plaintiffs have 
to rely on the verbal notice given to Seeley & Co. If Seeley & Co. 
were the proper parties to whom to give this notice, in other words, 
if it was within the scope of their authority to receive notice of loss, 
we would not feel any doubt but that if, when they received verbal 
notice, they made no objection to its form, they would be deemed 
to have waived the omission to give it in writing. But it is self-evi- 
dent that if they had no authority to receive such notice then they 
could waive nothing in the matter. 

Upon this state of facts it was not within the scope of the authority 
of Seeley & Co. to receive or waive notice of loss, and hence notice 
to them was not notice to the company. Even if there could be any 
doubt of the correctness of this proposition as a new question, it has 
been too long and too well settled in this state to be now considered 
open: Bowlin vs. Heckla Fire Ins. Co., 36 Minn., 433; Shapiro vs. 
Ins. Co., 51 Minn., 239. 

But we think the rule is correct upon both principle and authority. 
It is in accordance with the general principles of the law of agency. 
It is elementary that a principal is only liable for acts done by his 
agent within the scope of the authority, actual or apparent, with 
which the principal has clothed him; that it rests entirely with the 
principal to determine the extent of the authority which he will give 
to his agent; also that every person dealing with an assumed agent 
is bound, at his peril, to ascertain the nature and extent of the agent’s 
authority. In insurance cases, courts frequently inaccurately classify 
agents as “local” and “general.” But the extent of the territory 
which is to be the field of his agency is no test of the extent of an 
agent’s authority within that field. His field of operations may in- 
clude the whole United States and yet his powers be special and 
limited. On the other hand his field of operations may be confined 
to a single county or city and yet his authority within that field be 
unlimited. In the present case there is no question of apparent, as 
distinguished from actual, authority. The question is simply one of 
actual authority, expressed or implied. Authority to act in the 
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matter of a loss under the policy after it has occurred is not expressly 
given. All the authority expressed relates to the making of the 
contract of insurance. It is a fundamental principle in the law of 
agency that a delegation of power, unless its extent be otherwise 
expressly limited, carries with it, as a necessary incident, the power 
to do all those things which are reasonably necessary to carry into 
effect the main power expressly conferred. But it is equally funda- 
mental that the power implied shall not be greater than that fairly 
and legitimately warranted by the facts—in other words, an implied 
agency is not to be extended by construction beyond the obvious 
purpose for which the agency was created. We do not think that 
mere authority to make a contract of insurance carries with it im- 
plied authority to act in the matter of a loss under the policy after 
it has occurred. If the implied authority extends to accepting notice 
of the loss it would logically follow that it also extends to proofs of 
loss and even to the adjustment of the loss—a length to which no 
court has ever gone. The rule which we have adopted is also in 
accordance with the general current of the authorities: Lohnes vs. 
Ins. Co., 121 Mass., 439; Smith vs. Ins. Co., 60 Vt., 682; Bush vs. 
Ins. Co., 63 N. Y., 531. 

Occasional statements in some of the text books seem to announce 
a different rule; but they are not borne out by the authorities cited 
in their support. For example, in Wood on Insurance, section 419, 
it is stated that “ where an agent is entrusted with policies signed in 
blank, and is authorized to issue them upon the application of par- 
ties seeking insurance, he is thereby clothed with apparent authority 
to bind the party in reference to any condition of the contract 
whether precedent or subsequent, and may waive notice of proofs of 
loss, and may bind the company by his admissions in respect thereto.” 

Upon an examination of the large number of authorities cited in 
support of the text, it will be found that not one of them tends to 
support the author’s proposition as to proofs of loss, unless it be 
the nisi prius decision in Ide vs. Phoenix Ins. Co. (2 Biss., 333), in 
which the question is not discussed, no authorities cited, and the 
statement of facts so meagre that it cannot be ascertained what the 
evidence was as to the actual or apparent authority of the agent. 

Most, if not all, of the other cases may be classified as follows: 
First, cases holding that where an agent is authorized to make the 
contract of insurance and issue the policy, the company is bound by 
his acts, representations or omissions, preceding or accompanying 
the issuing of the policy. Considered as the statement of a general 
rule, this is the doctrine of all courts. Second, cases holding that 
authority to make the original contract of insurance carries with it 
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implied authority to modify or waive any of its conditions while the 
contract is still current, as by consenting to other insurance, change 
of risk, etc. This court has adopted this general rule although some 
courts do not go that far. Third, cases where the agent had, with 
the knowledge of the company, been in the habit of receiving notices 
of loss, proofs of loss, and of adjusting losses, and it had thereby 
clothed him with apparent authority to do these things. Fourth, 
cases where the authority of the agent to do the particular acts was 
admitted or not disputed, and the only question was as to the effect 
of his acts, as, for example, whether they constituted a waiver. 

III. When the general managers received the proofs of loss in 
October they wrote to plaintiffs stating that they were in receipt of 
papers purporting to be proofs of loss, but adding: “ This is to 
notify you that we deny any liability under said policy on the part 
of this company.” They did not, however, return the proofs of loss. 
If the question was one of the sufficiency of the proofs of loss, we 
have no doubt the conduct of the general managers would have 
amounted to a waiver of anv defect in them either of form or sub- 
stance. But this did not amount to any waiver of the prior failure 
of the plaintiffs to give notice of loss as required by the terms of the 
policy. It will be observed that by reason of this prior failure the 
policy was already dead when the proofs of loss were received; also 
that in this letter the general managers did not place their denial of 
liability on any particular ground, but denied all liability generally. 
What would have been the effect, under the circumstances, of placing 
their denial of liability upon some specific ground other than the 
failure to give notice of loss, we need not inquire. But there was 
nothing in the language or conduct of the general managers that 
could be construed as a waiver of plaintiffs’ prior failure to give no- 
tice of the loss by reason of which the policy was already dead. If 
the policy had been still alive, and the plaintiff still had time within 
which to give the notice or to supply defects in one already given, a 
different question would be presented, and many of the numerous 
cases cited by plaintiffs’ counsel would have been in point. 

Our conclusion is that the court was right in dismissing the action 
on the ground that plaintiffs had failed to give notice of loss as 
required by the policy. Order affirmed. 

Canty, J. 

I concur in the first division of the foregoing opinion, but not in 
the second. I am of the opinion that an insurance agent who has 
authority “to receive proposals for insurance,” “receive premiums 
thereon,” “fix the premiums or rate of insurance,” and “fill up, 
countersign and issue policies of insurance,” should be presumed to 
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have authority to receive notice of loss, at least when no higher local 
authority appears to exist. 

Especially is this true of the highest local representative of an 
insurance company in so large and populous a county as Hennepin. 

It isa matter of common knowledge that every insurance company 
depends largely (though perhaps not exclusively) on such agents to 
furnish it information concerning such losses. Every company doing 
a considerable amount of business in any locality, especially in a 
commercial center of any size, must have and always does have, the 
assistance of its local agent in ascertaining the facts concerning the 
loss, just as much as they have his assistance in obtaining business 
or determining the character of risks. It is true that an adjuster is 
often and quite usually sent to examine into the facts and adjust the 
loss, but it is almost the invariable custom for the local agent to 
furnish the company all the facts within his knowledge and all the 
facts which he can ascertain, immediately after he learns of the loss 
and usually long before the adjuster comes upon the ground. Of 
course most of this information from the agent to the company is 
secret and confidential, but it is none the less within the scope of 
the agent’s duties to furnish it. These are things that everybody 
knows, and what everybody knows the courts should not refuse to 
know. These are duties which such agents usually perform. It 
should be presumed that such duties are within the scope of 
their authority, and if so it should be presumed that they have 
authority to receive information of such a loss from the insured and 
transmit it to the company, and that when such information is so 
received it is their duty so to transmit it. 

As far as concerns the authority of such agents generally, there is 
no clear or well-defined line drawn between matters arising in con- 
nection with or accompanying the making of the policy and other 
matters, except as that line is being drawn by some of the courts. 
The line which the companies themselves have always drawn is the 
line between the right to receive and retain premiums and the right 
to refuse to pay losses. They always admit that their agents have 
authority to receive such premiums and always deny that these 
agents have any authority to waive any forfeiture whatever, whether 
arising before or after loss, whether arising in connection with the 
issuing of the policy or in connection with the giving notice of loss. 

I am of the opinion that notice to the local agent was sufficient 
notice of loss, and that the retention by the company of the proof 
of loss subsequently sent it tended to prove waiver of prior condi- 
tions, as well as performance of the condition requiring such proof 
of loss. 





Supreme Court of South Dakota. 


SUPREME COURT OF SOUTH DAKOTA. 
PEET 
DAKOTA FIRE & MARINE INS. CO.* 


A policy of insurance containing the condition, ‘‘This policy shall be void 
and of no effect, unless consent in writing is indorsed by the company 
hereon, in each of the following cases, viz.: (1) If the assured is not the 
sole and unconditional owner of the property, or if the property, or any 
part thereof, be or become mortgaged, or otherwise incumbered,” — is ren- 
dered void if the property insured is incumbered, of which the insurer 


has no knowledge, and to which it has not assented, at the time the policy 
is issued. 


An agreement in a lease of real property that failure to pay the quarterly rent 
covenanted to be paid by the lessee; that the buildings, improvements, 
and other property placed upon said real property by the lessee ‘are 
subject and held liable to restraint and sale under warrant, in like manner 
as personal property for said rent,” etc.; and that said building, improve- 
ments, and other property may be followed and restrained, or the material 
thereof,—constitutes an incumbrance in the nature of a mortgage upon 
such buildings and improvements. 


The fact that no rent was due and unpaid at the time the policy was issued is 
not material, as such an agreement covers all rent that might become due 
during the continuance of the lease,—the last installment as well as the 
first,—and the incumbrance upon the property continues until the termi- 
nation of the lease. 


Under the chattel mortgage law of this state, no particular form of words is 
necessary to constitute a chattel mortgage. It is sufficient that personal 
property is hypothecated for the performance of an act or to secure the 
payment of money, whether rent or otherwise. 


The term “ buildings, improvements, and other property,” is broad enough to 
include ‘‘ machinery, shafting, belting, pulleys, elevator, and fixtures,” if 
used or contained in buildings or improvements upon the leased premises. 


Preston & Hanyert, for Appellant. 
A. E. Hrrceucocs, for Respondent. 
Corson, P. J. 
This is an action upon a fire-insurance policy bearing date October 
13,1887. Judgment for plaintiff, and defendant appeals. 
The policy was issued for 


$1,500, on machinery, shafting, belting, pulleys, elevator, and fixtures, 
while contained in the three-story, iron-clad building situated in Grand Street. 
near Seventh Street, Pittsburg, Pa. 


The policy contained the following clause:— 


This policy shall be void and of no effect, unless consent in writing is 
indorsed by the company hereon, in each of the following cases, viz.: (1) If 
the assured is not the sole and unconditional owner of the property, or if 
the property, or any part thereof, be or become mortgaged, or otherwise 
incumbered. 


* Decision rendered, Aug. 31, 1895. Syllabus by the Court. 
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The defendant, in its answer, set out the breach of said policy as 
follows: ‘‘ Defendant further avers that at the time said policy was 
issued, and up to and including the date of the fire alleged in plain- 
tiff’s complaint, the property insured and described in said policy 
was mortgaged and incumbered by an instrument in writing given 
by the insured, James M. Peet, to one Mary E. Schenley, bearing 
date of the 21st of December, A. D., 1886, whereby he, the said in 
sured, mortgaged and incumbered the improvements and other 
personal property on said premises to the said Mary E. Schenley, 
and the personal property so mortgaged and incumbered was the 
identical property described in said policy of insurance, and insured 
thereby; * * * that the said mortgage or incumbrance was in 
full force and effect at the time of the issuing of said policy, up to 
and including the date of the destruction of the property by fire; 
that the same was during all of said period a valid and subsisting 
lien and incumbrance upon said property insured and destroyed by 
fire as alleged in plaintiff’s complaint.” On the trial the defendant 
introduced in evidence, without objection, the lease referred to in 
the answer, bearing date September 21, 1886, which contains the 
following clauses:— 


For and during the term of three years and nine months, for the annual rent 
of eight hundred dollars, lawful money of the United States (also, all taxes 
and assessments on the premises as they may become due), payable quarterly 
at the office of lessor ; that is to say, the sum of two hundred dollars, lawful 
money aforesaid, on the 1st day of July, October, January, and April, follow- 
ing the day and date last aforesaid. And the party of the second part cove- 
nants and agrees to pay the rent, etc., aforesaid, on the days and times 
hereinbefore limited and appointed for the payment thereof; * * * and 
in case of violating these covenants, or any of them, said lessee and his assigns 
shall forfeit said lease and improvements, and lessors, without notice, may, 
either with or without any writ or legal process, at their option, re-enter and 
hold said premises, and the improvements, buildings, etc., from which time 
all claims by lessee shall fully cease. Improvements by the lessee erected may 
be removed from said premises at the termination of this lease, provided said 
covenants have been kept, and all arrearages, taxes, assessments, etc., for full 
term of lease: as aforesaid, have been fully paid. But it is herein expressly 
understood and agreed that said buildings, improvements, and other property 
on said premises are subject and held liable to restraint and sale under war- 
rant, in like manner as personal property, for said rent, taxes, assessments, 
and charges, and at any time, in case of failure to pay the same, said rent, 
taxes, assessments, etc., aforesaid, and at such time due, may be included in, 
as a part of, and do really make, the amount of rent due, and may, at the op- 
tion of the lessors, be included in, and be distrained for on, the premises, or 
in case of removal (whether clandestinely or openly) of said buildings, improve- 
ments, or other property, without first satisfying all and every of arrearages 
as aforesaid (including such charges, taxes, and assessments as by the lessors 
may have been paid), said buildings and improvements, or the material 
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thereof, may be followed and distrained as if still on the premises. * * * 
Now, in consideration of the premises, and of the said parties of the first part 
waiving such security for rents, taxes, etc., as said party of the second part 
was otherwise to furnish, the lessee agrees that if he should fail to pay the 
aforesaid rent, taxes, etc., at the dates and times hereinbefore stipulated and 
appointed for the payment thereof, or any of said charges as aforesaid, that 
then and in that case the said parties of the first part may enter, levy, and 
distrain for the rent, taxes, charges, etc., so in arrears, or, if so removed, dis- 
train them wherever found. * * * And the said tenant hereby, in consid- 
eration of the foregoing premises and conditions, waives the privileges of 
claim to all exemptions, stay of executions, and distraint of all and every of 
the rights, privileges, benefits, and claims there introduced, intended by the 
said or any other future act of assembly relative thereto. 

It was admitted that the lease was a valid and subsisting lease 
between Mary F. Schenley and the said plaintiff, for the property 
described, at the date of said fire, and that plaintiff held under said 
lease. And it may be added that the undisputed evidence shows 
that the plaintiff was holding under this lease at the time the policy 
was issued. Upon the defendant’s counsel offering to read the lease 
in evidence, the counsel for plaintiff interposed the following objec- 
tion: “ Plaintiff’s counsel thereupon objects to reading said exhibit, 
as the same is incompetent and immaterial. It shows upon its face 
as not being an incumbrance or mortgage. There is no evidence 
whatever of any indebtedness existing between these parties. There- 
fore it is incompetent and immaterial to the issues in the case. 
(Objection sustained. Defendant excepts.)” The learned circuit 
court, after evidence on the part of the defendant that the company 
had no knowledge of this lease prior to issuing the policy and the 
loss of the property, directed a verdict for the plaintiff, to which 
defendant duly entered an exception. 

It will thus be seen that only two questions are presented for our 
decision: (1) Does the lease in question, by its terms, create a lien 
or incumbrance upon the buildings and improvements placed upon 
the land by the lessee? (2) If the lease in question does, by its 
terms, create an incumbrance upon the buildings and improvements 
placed upon the land by the lessee, is the policy of instrance upon 
which this action is based forfeited by reason of said incumbrance ? 

This case was before this court at a former term, and the decision 
is reported in 1 8S. D., 462. The learned counsel for respondent 
contends that that decision is stare decisis, or the law of the case, 
upon the questions involved in this appeal. Undoubtedly, that de- 
cision is a law of this case, as to all questions properly raised and 
decided on that appeal, in all its subsequent stages: Bank vs. Gil- 
man, 3S. D., 170. But the questions presented by this record were 
not involved or decided on the former appeal. The questions then 
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presented are stated by Judge Bennett, who wrote the opinion, as 
follows: “The questions presented by the record are: (1) Was the 
direction of the verdict for the plaintiff within the province of the 
court? (2) Were the notice and proofs of loss furnished by the 
plaintiff such as were required by the policy? (8) Did the fact that 
the building in which the property insured was situated stood upon 
leased ground make the policy void? (4) Was the ownership of the 
property changed after the policy was issued, and before the fire 
occasioning the loss? (5) Did the subleasing of the building in 
which the property insured was situated vitiate the terms of the 
policy?” It will thus be seen that the condition in the policy and 
clauses in the lease now under consideration were not then before 
the court. It will be noticed that, by express stipulation in the policy, 


The policy shall be void and of no effect * * * if the property, or any 
part thereof, be or become mortgaged or otherwise incumbered. 


This stipulation in the policy is authorized by section 4163, Comp. 
Laws, which reads as follows:— 

A policy may declare that a violation of specified provisions thereof shall 
avoid it; otherwise, the breach of an immaterial provision does not avoid 
the policy. 

As will be observed, this section provides that the policy shall be 
avoided by a violation of any specified provision thereof, whether 
material or not. The section above quoted creates no new rule, 
but simply states in brief the general doctrine as held by the courts: 
Insurance Co. vs. Vanlue, 126 Ind., 410. It does not become neces- 
sary, therefore, to determine whether or not the provision in the 
policy we are now considering is material ; but, were we required 
to pass upon this question, we should probably have no hesitancy in 
holding it material. Mortgages or incumbrances upon the property 
insured necessarily enhance the risk and decrease the security of the 
insurer: Lee vs. Insurance Co., 79 Iowa, 379. 

This brings us to the consideration of the stipulations in the lease, 
and the construction to be given them. The first and most impor- 
tant rule in construing a written instrument is to ascertain from the 
language used in the instrument the intention of the parties, if that 
intention can be ascertained from the language itself. The lease in 
this case provides for the payment by the lessee of the sum of $800 
per annum rent, payable quarterly, for the period of three years 
and nine months from July 1, 1886, and also for the payment by the 
lessee of taxes, etc. The amount of rent to be paid is fixed and cer- 
tain, and the lessee covenants to pay said rent on the days and times 
limited and appointed for the payment thereof. The lease also 
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contains the other covenants usual in such leases. The lease then 
provides that :— 


And in case of violating these covenants, or any of them, said lessee and 
his assigns shall forfeit said lease and improvements; and lessors, without no- 
tice, may, either with or without any writ or legal process, at their option, 
re-enter and hold said premises and improvements, buildings, etc., from which 
time all claim by the lessee shall fully cease. 

Improvements erected by the lessee may be removed at the ter- 
mination of the lease, provided said covenants have been kept, and 
all rent, taxes, etc., have been paid. Itthen provides that it is therein 

Expressly understood and agreed that buildings and improvements and 
other property on said premises are subject and held liable to distraint and 
sale under warrant, in like manner as personal property, for said rent, taxes, 
assessments, and charges. 

And all such rent, taxes, assessments, and charges may be included 
in, and distrained for on, the premises. It also provides that such 
buildings and improvements, or the material, may be followed and 
distrained as if still on the premises. It finally stipulates that in 
consideration of the lessor’s waiving such security for rents, taxes, 
etc., as said lessee was otherwise to furnish, the 

Lessee agrees that if he should fail to pay the aforesaid rent, taxes, etce., 
* * * that then and in that case thesaid party of the first part may enter, 
levy, and distrain for the rent, * * * or pursue said improvements and 
other goods, and distrain them wherever found. 

The intention of the lessor to hold al] buildings, improvements, 
and property, that might be placed upon the property as security 
for the payment of the rent, etc., and of the lessee to hypothecate 
all of said buildings, improvements, and property on the premises, 
as security for the payment of the said rent, etc., seems too clear to 
admit of doubt. The amount to be paid for rent was a fixed and 
definite sum, and the time for the payment was also fixed and defi- 
nite. And in case the lessee failed to pay the same the lessor was 
authorized to seize or distrain the building, improvements, and 
property on the premises, and sell the same to satisfy said rent, etc., 
and also to follow and seize and distrain said property if removed 
from the premises. Under the provisions of our statute relating to 
mortgages, no particular form of words is necessary to create a. 
chattel mortgage lien. A “mortgage ” is defined therein as a “ con- 
tract by which specific property is hypothecated for the performance 
of an act, without the necessity of change of possession:” Section 
4346, Comp. Laws. As between the parties, such a mortgage is 
valid, though not witnessed or filed in the proper office: Machine 
Co. vs. Lee (S.D.). It may be embraced in, and constitute a part of 
a lease: Greely vs. Winsor, 1S. D.,117; Esshom vs. Hotel Co. (S. D.). 
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In the latter case the question of what will constitute a chattel mort- 
gage lien was very fully discussed, and the views expressed by the 
Supreme Court of Iowa in Whiting vs. Eichelberger (16 Iowa, 422), 
were adopted, as stating the correct doctrine applicable to chattel 
mortgages under the statute of this state. In the important case 
(by reason of the amount involved) of Wright vs. Bircher (72 Mo., 
179), the following clause was held to constitute a valid lien upon 
the property :— 

All furniture, fixtures, and other improvements to be bound for the rent, 
and for the performance of the other covenants and conditions of the lease. 

And the court in that case says: “In any view, however, that may 
be taken of the case, Bircher had a lien upon the property for the 
rent to become due by its terms: ” see Jones, Chat. Mortg., §§ 13,15, 
and cases cited. If Mrs. Schenley had intended to rely upon the 
personal responsibility of the plaintiff only, there would have been 
no necessity for several clauses in the lease. But it seems to us too 
clear for argument that she had no such intention, but, on the con- 
trary, she intended to make herself amply secure by a lien upon all 
the buildings, improvements, and property that the plaintiff might 
place on the lot leased. And this intention is manifest in every part 
of the lease. It may properly be called an “iron-clad ” lease, so 
carefully is her lien upon the property of the respondent for the 
rent, taxes, etc., provided for, secured, and guarded. 

It is contended by the counsel for the respondent that the power 
to distrain for rent is not given by our statute, and hence these 
clauses in the lease providing for such distraint of the property 
cannot be given effect. Buta power to distrain is a mere form of 
remedy. If, as we have said, the right to take and sell the property 
is given, or, in other words, if the property is hypothecated to secure 
the performance of the covenants of the lease, equity, if not the law, 
will provide the remedy for enforcing the lien. It is clear to our 
minds that when this policy was issued the property described in 
the lease was mortgaged to Mrs. Schenley, to secure the payment of 
her rents, taxes, ete. 

The counsel for the respondent further contends that, as no rent 
was shown to be due when the policy was issued, there was no viola- 
tion of the condition. But this position is not tenable. A mortgage 
is not the less a mortgage or incumbrance upon the property because 
the money which the mortgage was given to secure is not due. The 
lien given by the stipulations in the lease was for all rent that might 
accrue during the term of the lease, which at the date of the policy 
had more than two years yettorun. This point was made in Wright 
vs. Bircher, supra, but the Supreme Court of Missouri thus disposes 
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of it: “The position that the lien was only for rent that might at 
any time be in arrear, and, there being none in arrear when the 
mortgages to Nannie M. Wright were executed, there was no lien in 
favor of Bircher at that time, cannot be maintained. By a fair con- 
struction of the lease, the lien reserved was for the full amount of 
the rents which, by its provisions, would accrue within the term for 
which the house was let. It was not to secure the first installment of 
rent which the lessee might fail to meet, only, as counsel contend, 
but each installment, and it created a lien as well for the last as for 
any preceding installment.” A similar proposition was urged upon 
the court in the case of Insurance Co. vs. Vanlue, supra. But the 
Supreme Court of Indiana, speaking through Mr. Justice Elliott, 
says: “It is true that when the assured received his policy, and 
when the loss occurred, he was not in default; but, although not in 
default, his engagement continued, and the security for its perform- 
ance in the future remained unannulled. In every instance where a 
valid mortgage is executed, it constitutes an incumbrance, and re- 
mains an incumbrance until the engagement for which it stands as a 
security is performed. It seems beyond controversy that a lien was 
charged upon the land in this instance, and that it continued in force 
during the life of William Vanlue, since no other construction can 
be given the instrument without totally disregarding the language 
concerning the lien and the right to a foreclosure. If there was a 
continuing charge upon the land, we can conceive no valid reason 
for holding that it did not constitute an incumbrance, within the 
meaning of the contract of insurance. It was none the less an incum- 
brance because the engagement it secures was performed as fully 
and promptly as it was possible for the appellee to perform it, up to 
the time the policy was issued to him, for the reason that the lien 
was a continuous one, requiring the yearly performance of an act, 
and terminating only upon the death of the lien holder. Reluctant 
as we are to deny a recovery, we can see no avenue which will lead 
us to a conclusion adverse to the appellant. We do not doubt that 
the appellee acted in good faith, believing that the mortgage to his 
father was not an incumbrance; but neither his belief, nor that of 
the company, can affect the question, for, if the mortgage did consti- 
tute an incumbrance, it must be so adjudged, irrespective of the 
opinion or belief of the parties.” 

It is further contended that the condition in the policy must be 
construed to apply to such changes as should arise after the policy 
was delivered, and Hoose vs. Insurance Co. (Mich.) and Hall vs. 
Insurance Co. (Mich.), are cited to support the proposition. But 
these cases do not, in our opinion, apply to such a condition as is 
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contained in the policy now before us. But in Insurance Co. vs. 
Vanlue, supra, this precise condition was before the court, and the 
court felt compelled to reverse the judgment of the court below, 
which was in favor of the plaintiff. 

The counsel for respondent further contends that the description 
of the property in the lease hypothecated or mortgaged for the pay- 
ment of rent, etc., does not refer to the property described in the 
policy of insurance. But in our opinion that question is not properly 
before us for review on this appeal. It is sufficient for the purposes 
of this decision that we find the language used in the lease broad 
enough to include the property described in the policy. ‘The term 
“buildings and improvements” would most certainly include ma- 
chinery, etc., annexed to, and made part of, the buildings or 
improvements. Again, in two clauses of the lease the term “ other 
property on said premises” is used, and in one clause the term 
“goods” is used. Whether or not the machinery, belting, pulleys, 
elevator, etc., specified in the policy, constituted a part of the 
“building” or “improvements,” “or other property” or “ goods’ 
upon which a lien was created or given by the terms of the lease, are. 
purely questions of fact, for'the jury. And this question can only 
be determined by ascertaining how the machinery, etc., was con- 
structed, used, etc., in connection with the buildings or improve- 
ments, or where and how it was located, at the time the policy was 
issued. The circuit court having excluded the lease as evidence, and 
directed a verdict for the plaintiff, the question of whether or not 
the property described in the lease as mortgaged for the rents, etc., 
included the property specified in the policy of insurance, has not 
been passed upon by the court or jury, and is therefore not before 
us. In our opinion, the court erred in excluding the lease as evi- 
dence, and in directing a verdict, and the judgment of that court is 
reversed, and a new trial granted. 

Kellam, J., took no part in this decision. 
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RASMUSEN ET AL. 
v8. 


NEW YORK LIFE INS. CO.* 


After the premium on a life policy had been in default over six months it was 
forwarded with interest through the local agent, together with a letter 
from the company’s physician that the insured appeared to be in good 
health. The money was retained and placed to the credit of insured at 
the general agency, but a letter from the company stated that a proposi- 
tion for reinstatement would be entertained upon a satisfactory medical 
examination. The insured thereupon wrote declining to comply, asking 
for a receipt for his premiums or their return. The company wrote to its 
representative to explain the matter to insured and there would probably 
be no trouble. No further communication was had with insured, who 
died of consumption about one week later and about four weeks after his 
premium had been first forwarded. 


Held, That the retention of the premium waived the forfeiture. 


a 


Statement of facts by Wixstow, J. 

This action is brought to recover upon a policy of life insurance 
issued by the defendant company upon the life of one Emil K. C. 
Rasmusen. The policy was issued December 26, 1890, and required 
the payment of an annual premium of $365 on October 28th of each 
year for 20 years, and contained a provision that the policy should 
become void if the annual premium was not paid when due, and all 
previous payments should be forfeited. The policy also contained 
a provision to the effect that no agent could extend the time for 
paying a premium, or waive any forfeiture, and that this power 
should only be exercised by the president, vice-president, and actu- 
ary of the company. The first two annual premiums were paid, but 
the premium which fell due October 28, 1892, was not paid when 
due. Prior to the 28th of October, 1890, and ever since that time, 
the defendant has maintained at Milwaukee, Wis., an office called 
the “ Wisconsin Branch Office,” in which were certain agents, whose 
duties were to superintend the local agents in certain portions of 
the state of Wisconsin; to receive applications for insurance, and 
forward them, for approval, to the home office, at New York City; 
to collect premiums on policies in force in the territory under its 
jurisdiction; to deliver policies issued by the home office; and to 
transact all business with policyholders within its territory, subject 
to the approval of the home office, at New York City. After January 

* Decision rendered, Sept. 26, 1895. 
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1, 1893, one Buckner was the agent of the defendant in charge of 
the books, business, and correspondence of the defendant conducted 
at said Wisconsin branch office; and one Candee was an employe of 
the company at Milwaukee, and assisted in the transaction of busi- 
ness with the defendant in the Milwaukee office, under the title of 
‘agency director.” In the month of April, 1893, one Borchsenius, 
acting on behalf of Emil K. C. Rasmusen, visited the Wisconsin 
branch office aforesaid, and offered to pay to said Buckner the pre- 
mium on said policy which had become due October 28, 1892. 
Upon the making of this offer, Buckner stated to Borchsenius that 
in order to reinstate said policy it would be necessary to pay 5 per 
cent interest upon the premium from October 28, 1892, and also to 
produce a letter from Dr. J. B. Patrick, who was the regular ap- 
pointed physician of the company at the village of Baldwin, Wis. 
(.n the 3d of May, 1893, Emil K. C. Rasmusen sent to the Milwau- 
kee office a draft for $372.86, being the October premium, with 5 per 
cent interest thereon, and inclosed at the same time a letter from 
Dr. Patrick to the effect that “Mr. Rasmusen appears to be in as 
good health as I have seen him in the past three or four years that 
I have known him.” On the 5th of May, 1893, the agent Buckner 
transmitted to the home office a letter announcing the receipt of 
Rasmusen’s remittance, and enclosing Dr. Patrick’s statement, and 
requesting the return of the renewal receipt. On the same day 
Buckner acknowledged the receipt to Rasmusen of the draft and Dr. 
Patrick’s statement, and stating that the health statement had been 
forwarded to the home office, and that upon the return of the renewal: 
receipt it would be sent to Rasmusen. On the 11th day of May, 1892, 
a letter was sent from the home office to the Wisconsin branch of- 
fice, signed by the president of the company, stating that the com- 
pany would entertain a proposition for the reinstatement of Ras- 
musen’s policy upon the receipt of the health certificate after a 
medical examination by Dr. Patrick. On the 15th day of May, 1893, 
Buckuer wrote to Rasmusen, stating that the company required a 
medical examination by Dr. Patrick, and inclosing a blank for such 
examination, and requesting him to have the same made at an early 
date. The draft which Rasmusen had sent to the Wisconsin office 
May 3d, had been placed to the credit of the policy account of Ras- 
musen, and to his personal credit, on the books of the Milwaukee 
agency. On the 18th day of May, 1893, on receipt of the letter 
last named, Rasmusen sent a letter to the Milwaukee office of the 
defendant company, dated at River Falls, Wis., where he then was 
staying, that he did not expect there would be so much red tape in 
the matter; that Mr. Borchsenius informed him that it would only 
Vou. XXV.—7. 
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be necessary to have Dr. Patrick write a letter in regard to his 
health, and send such letter with the premium and interest at 5 per 
cent. The letter then says:— 

I believe I have fully met your requirements, and, unless you send receipt 
for premium paid, you will kindly return amount of $372.86. Yours, E. 
Rasmusen. 

This letter was received at the Milwaukee office in due course of 
mail, and, on the 22d day of May, Buckner transmitted it to the 
home office, with a letter of his own, in which he advised the. com- 
pany to accept the premium on the letter from Dr. Patrick already 
forwarded. This lust-named letter was received at the home office 
May 24, 1893, and was immediately answered by a letter dated on 
that date, and received at the Milwaukee branch office May 26, 1893, 
in which the company say that they required a health certificate, 
and that, if this was explained to Mr. Rasmusen so that he under- 
stood it, they were sure there would be no trouble. No letter 
was sent, either by the Milwaukee branch office or the home 
office, to Mr. Rasmusen, after the receipt of his letter of May 18th, 
already mentioned; but on the 26th day of May, 1893, Candee 
wrote a letter to Dr. Patrick, stating the substance of the letter of 
the 24th inst. from the home office, inclosing a blank health certificate, 
and asking him if he could consistently fill in and sign a blank and 
return it. Dr. Patrick did not reply to this letter, and, on the 30th 
day of May, Rasmusen died, and the evidence tends to show that 
he died of consumption. The case was tried by the court, jury be- 
ing waived, and upon the foregoing facts the court held that the 
company had waived the forfeiture and reinstated the policy; and 
judgment for the plaintiffs was rendered upon the policy, from 
which the defendant has appealed. 


F. W. Downer, Jr., and Franprav, Squires & CurcHeon, for 
Appellant. 
Baxer & Hetms, for Respondents. 


Winstow, J. (after stating the facts.) 

The insured failed to pay the premium due October 28, 1892. 
He tendered it to the Wisconcin branch office May 3, 1893, with in- 
terest. The money was received, placed to his credit, and the mat- 
ter referred to the home office. The home office replied, insisting 
on a medical examination; and this demand was communicated to 
Rasmusen, by letter, May 15, 1893. He replied May 18, 1893, sub- 
stantially refusing to do anything further, and demanding that a 
receipt for the premium be sent him, or that his money be returned. 
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This letter was received by the Wisconsin branch office on or before 
May 22, 1893, and by the home office May 24, 1893; but the money 
was not returned, nor was any letter or communication of any kind 
sent to Rasmusen, either from the home office or the Wisconsin 
office. Rasmusen died May 30, 1893. The vital and controlling 
question in the case is whether the company has, by its conduct, 
waived the forfeiture resulting from the failure to pay the premium 
due October 28, 1892. It is well established that upon default in 
payment of the premium the policy did not become absolutely void, 
but voidable only, at the election of the insurer: Webster vs. In- 
surance Co., 36 Wis., 67. Being put to its election as to which 
course it would take when it received Rasmusen’s money, it could 
not sleep upon its intention to avoid the policy, to the prejudice of 
the assured: Appleton Iron Co. vs. British America Assur. Co., 
46 Wis., 23. Two courses were open to it: It could declare the 
policy forfeited, and return the money, or it could keep the money, 
and reinstate the policy; but it could not keep the money, and still 
insist on the forfeiture. Especially could it not do this after receiv- 
ing Rasmusen’s letter of the 18th of May, which was a distinct de- 
mand for a renewal receipt, or a return of the money. The duty of 
making an election became then immediate and imperative. All the 
essential facts were understood. The company knew that an act of 
forfeiture had taken place; that the insured declined to submit to 
a medical examination; and that he had placed his money in their 
bands, and demanded either reinstatement or the return of his 
money. These were all the facts which it was essential for them to 
know in order to act advisedly. It was not incumbent on the in- 
sured to state, in the absence of inquiry, the condition of his health: 
Rockwell vs. Insurance Co., 27 Wis., 372. The principle is familiar 
that if an insurance company receives and retains a premium when 
it has knowledge of an act of forfeiture, until after a loss has oc- 
curred, it will effectually waive the forfeiture. So, in this case, if it 
had appeared without explanation that the insurance company 
silently retained Rasmusen’s premium after the receipt of the letter 
of May 18th, demanding a renewal receipt or the return of the 
money, from May 24th until after May 30th, when Rasmusen died, 
we apprehend there could be no question in the mind of any one 
but that the company had elected to receive the money and rein- 
state the policy. Authorities are not needed to sustain this propo- 
sition. Now, suppose it had appeared that the officers of the com- 
pany, while retaining the money, still did not intend to keep it 
absolutely, but only until they had explained to Rasmusen the kind 
of a health certificate necessary, and further that, though they had 
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ample time to make such explanation, they never did so, but re- 
mained silent, and allowed Rasmusen to die with no knowledge of 
their philanthropic intention. Would the company’s election to keep 
the money and reinstate the policy be any less decisive because of 
the ‘concealed intention? We think not. The case last supposed 
is substantially the case before us. The company retained the 
money, as it now claims, for the purpose of giving Rasmusen an 
opportunity to procure a proper health certificate; but they kept 
their intention entirely to themselves and their physician at Ham- 
mond, and Rasmusen died without any reply to his peremptory 
letter of the 18th of May, and clearly entitled to believe that his 
money had been retained absolutely, and his policy reinstated. It 
is sometimes said that a waiver is a matter of intention, and does 
not occur unless intended. This is inaccurate, to say the least. 
Doubtless, the act out of which the waiver is deduced must be an 
intentional act, done with knowledge of the material facts, but it 
cannot be necessary that there should be an intent to waive. Such 
a rule would allow a secret intention to defeat the legal effect of 
unequivocal and deliberate acts: May, Ins. (3 Ed.), § 508. In the 
present case we think that by intentionally, and in silence, retaining 
the delayed premium after receipt of the letter of May 18th, until 
after Rasmusen’s death, when there was ample time to have re- 
turned it or communicated its intention to Rasmusen before he died, 
the company must be held to have waived the act of forfeiture and 
reinstated the policy. There are no other questions in the case 
which are of importance enough to demand discussion. 
Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FORBES 
v8. 


AMERICAN INS. CO.* 


The policy was on a ‘three-story brick building * * * known as the 
pottery building.” A year or two after the erection of the pottery build- 
ing a brick boiler house was built on one end and afterwards enlarged, 
but not connected with the pottery building. This addition was used in 
part as a boiler room to furnish power both to the pottery and to a yarn 
factory adjoining, and in part as a storage room for the pottery. 


Held, That the boiler house was not covered by the policy. 


The agreed facts were as follows:— 

‘‘It is agreed that the defendant company issued to the plaintiff 
the policy of insurance mentioned in plaintiff's declaration, and that 
at the time of the fire hereinafter mentioned said policy was in full 
force; that on the date of said policy, and at the time of said fire, 
the plaintiff was the owner of the following described buildings in 
Eest Brookfield, Mass. The main building was built in 1877, of 


brick three stories high, with slate roof, and about forty feet wide 
by sixty feet long. Said building was first used as a pottery about 
two years after it was completed. One or two years after the com- 
pletion of said building, a boiler house of brick, one story bigh, and 
about thirty feet wide by sixteen feet long, was built on the west 
end of said building, and four or five years later this addition was 
extended sixteen feet further west, and built up another story, mak- 
ing it about thirty feet wide by thirty-two feet long and two stories 
high, all of brick. At or about the same time a two-story frame 
building was attached to the west end of this addition, and sheathed 
on the outside with brick. At the time the policy attached, and at 
the time of the fire, the three-story brick building was, and for a 
long time had been, leased to parties carrying on the business of 
manufacturing pottery, and used for that purpose. They also used 
a frame kiln, with iron roof, attached to the east end of said three- 
story building, and, for storage, a frame building attached to, or 
standing near, said kiln. The second floor of said brick addition 
on the westerly end of said main building was used, to some extent, 
by the pottery company, and in its said business, for storage, but 
not for manufacturing. The first floor of said brick addition was 
used exclusively as an engine and boiler room. The two-story 
"© Decision rendered October 17,18. 2 
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building on the west of said brick addition was occupied by other 
tenants, as a box shop on the first floor, and as a yarn factory on 
the second floor. Power was furnished from said boiler room, 
and the engine therein, to the box shop, the yarn factory, and the 
pottery, by the owner of the building. A door through the brick 
partition connected the box shop with the boiler room, through 
which shavings were passed to feed the boilers. On the 11th day 
of December, A. D., 1891, a fire broke out in said box shop, and con- 
sumed the same, and damaged said two-story brick addition and the 
three-story main building to the amount of four hundred forty- 
eight and 30-100 dollars. Said damage was itemized by the ap- 
praisers as follows: ‘Boiler house, $440; main building, $8.30.’ It 
is agreed that this policy applies to the three-story brick building, 
called in the appraisers’ report ‘main building,’ and the only contro- 
versy between the parties is whether said policy, by its terms, also 
covers the damages done to said two-story brick addition, called in 
the appraisers’ report ‘boiler house.’ All the requirements of said 
policy are to be considered as complied with on the part of the 
plaintiff.” 

The policy stated that : 

The American Insurance Company, of Boston, Mass., in consideration of 
twenty-two and 50-100 dollars to them paid by the insured, hereinafter 
named, the receipt whereof is hereby acknowledged, do insure Mrs. E. M. 
Forbes, of Palmer, Mass., and her legal representatives, against loss or dam- 
age by fire, to the amount of fifteen hundred dollars on her three-story brick 
building, occupied as pottery, situate in East Brookfield, Mass., known as the 
“Pottery Building.” 


B. W. Porter and H. W. Aiken, for Appellant. 
Henry E. Corrie, for Appellee. 
Barker, J. 

We are of opinion that the finding, awarding damages for the loss 
on the three-story brick building only, must stand, and that the 
judgment on the finding must be affirmed. The adjoining two- 
story brick building, which the plaintiff contends was also covered 
by the policy, was a building subsequently built on the end of the 
three-story building, with a separate roof; and it is not stated that 
there was access from one building to the other, through the walls. 
The three-story brick building was exclusively occupied as a pot- 
tery, while one-half of the other building was not so occupied. 
The policy purports to cover only one building, and the words, 
“known as the ‘ Pottery building,’” do not, of themselves, nor does 
anything in the policy, indicate that any other structure was in- 
tended to be covered by the risk than the one building explicitly 
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designated. If the words, “known as the ‘ Pottery Building,” would 
justify a finding that all which was so known was covered by the 
policy, there is nothing which requires a finding that the two-story 
brick building was so known. The statement is merely that a por- 
tion of five buildings, including the three-story building, had been 
so known, and it is not stated that the portion so known included 
the two-story building. Judgment affirmed. 


SUPREME JUDICIAL COURT OF MAINE. 


MAILHOIT 
v8. 
METROPOLITAN LIFE INS. CO.* 


The liability of an insurance company for a return of premiums is by no means 
absolute, but depends upon the question whether the policy has ever be- 
come a binding contract between the parties. 

If it has, and the risk has once commenced, then there can be no apportion- 
ment, nor will an action lie for the recovery of the premiums paid. 

The application and medical examination are preliminaries for the protection 
of the company in issuing its policy, and solely for its benefit, and the 
company may dispense with them entirely, if it sees fit so to do. 

Where the fraud alleged is that committed by the company’s agent.in not 
having the application signed, and representing that it was not necessary 
that it should be, and that no medical examination was necessary, the 
policy issued by the company upon the life insured is not absolutely void, 
but voitlable. 

In such case, it is not a fraud upon the insured, or a fraud in relation to pro- 
visions of the policy that were for his benefit, and of which he could take 
advantage. 

When the company has treated the contract as valid and subsisting, the in- 
sured has no legal grounds of complaint. 

If a person is induced by false representations to take out a policy of insur- 
ance, he can avoid it, and recover the premiums paid upon it. But the 
representations must be material as to him; such as work an injury to 
him. 

And, moreover, it should be shown in such case that there was a rescission, or 
that it was unnecessary, by reason of the policy being entirely worthless. 


F. M. Drew and L. G. Roserts, for Plaintiff. 
J. H. Drummonp and J. H. Drummonn, Jr., for Defendant. 


Foster, J. 
The plaintiff seeks to recover the amount paid in premiums on a 
policy of insurance on the life of his wife. 
The case comes before this court upon an agreed statement, and 
the facts, briefly stated, are these: On September 6, 1890, plaintiff 


* Decision rendered, April 8, 1895. Official Syllabus. 
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was induced by defendant’s ageut to take a policy of insurance, on 
the life of his wife in the defendant company, payable at her death, 
to himself, upon the representations that the wife need not sign any 
application therefor, or know or consent to the same ; that she need 
not be examined by a physician of the company; and that the com- 
pany permitted applications to be made in such way, and issued 
policies thereon. 

Upon these representations, the plaintiff consented to take a pol- 
icy in the defendant company on the life of his wife without her 
knowledge or consent. Thereupon the defendant’s agent filled out 
the application, and affixed her signature to the same. The plaintiff 
then paid the agent the advance premium of 31 cents. The wife 
was not examined by a physician of the company, although what 
purports to be a certificate of medical examination of the wife, 
signed by a physician of the company, is attached to the applica- 
tion; the alleged certificate having been filled out and signed by the 
defendant’s physician without any examination or the knowledge or 
consent of the wife. 

September 15, 1890, on this application dnd examination, the 
company issued its policy for $500 on the life of the wife, payable 
to the plaintiff at her death. The wife had no knowledge that an 
application for insurance on her life had been made until about 
four weeks afterwards, all the negotiations having been carried on 
with the plaintiff by defendant’s agent. Neither he nor his wife is 
able to read or write in the English language, and all negotiations 
were carried on in the French language. P 

Pursuant to the conditions of the policy, plaintiff continued to pay 
the weekly premiums of 31 cents thereon (amounting, in all, to 
$36.27) until November 21, 1892, when he refused to muke further 
payments of premiums, and demanded of the agent of the company 
a return of the premiums paid by him, upon the ground that the 
representations of the agent, at the time the plaintiff agreed to take 
the policy, were false; that he was induced to take the policy by 
these representations; and that he had learned that, by the rules 
and regulations of the company, the policy was void. 

Upon the foregoing facts, the plaintiff claims that the policy was 
void, and that he is entitled to recover in this action the amount 
paid in premiums on the policy. 

The liability of an insurance company for a return of premiums is 
by no means absolute, but depends upon the question whether the 
policy has ever become a binding contract between the parties. If 
it has, and the risk has once commenced, then there can be no appor- 
tionment, nor will an action lie for the recovery of the premiums paid. 
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This principle is thus laid down by the text writers: ‘ Where 
the contract has once taken effect, there is ordinarily no rule of law 
to sustain the recovery back of premiums paid, even though the in- 
surer attempted to declare a forfeiture. On the other hand, where 
the contract has never taken effect, the premiums may be recovered 
back, in accordance with the general rules governing the recovery 
back of money paid:” Cooke, Life Ins., 193, 194: Bliss, Ins., § 423; 
Leonard vs. Washburn, 100 Mass., 251. 

Applying these principles to the case at bar, we must ascertain 
whether this policy has ever become effectual as a contract, and the 
risk had ever commenced. [If so, this action cannot be maintained. 

The application was in the usual form, regular upon its face, and 
came into the defendant’s possession through the regular channels, 
and in the usual course of its business. The fraud relied upon by 
the plaintiff was the fraud of the defendant’s agent, and the com- 
pany, relying upon what purported to be the application of plaintiff's 
wife for a policy upon her life, for the benefit of her husband, issued 
its policy in accordance with the proposals contained in that appli- 
cation. The plaintiff received a policy which insured the life of his 
wife, for his benefit, in the exact terms, and under the precise con- 
ditions which he applied for, provided the policy was valid and bind- 
ing upon the company. He makes no complaint that this is not 
true. But the gist of his complaint is that his policy is not binding 
upon the company, but is void because of the acts of its agent. 

But the fraud which was committed was not a fraud upon the 
plaintiff. He was in no wise injured or damaged by it. It was a 
fraud upon the defendant, and nobody but the defendant could be 
injured or damaged by it. 

The fraudulent acts consisted in sending an application and cer- 
tificate of medical examination, fraudulent in whole or in part, to the 
defendant, upon which it would act in issuing its policy. The ap- 
plication and medical examination were solely for the purpose of 
giving the defendant an opportunity to decide whether to issue its 
policy on the life of the plaintiff's wife or not. All the provisions of 
the application, policy, and rules of the company which were vio- 
lated by the defendant’s agent and physician were provisions for 
the sole benefit of the defendant. They were not for the benefit of 
the plaintiff or his wife. The purpose of these provisions was to 
satisfy the defendant that it was safe in issuing the policy. They 
furnished the information upon which the defendant acted in issu- 
ing the policy, and, so far as the plaintiff was concerned, it mattered 
not to him whether there was an actual application and medical ex- 
amination or not, so long as the policy issued was, in its terms and 
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conditions, such as he wanted. There is no pretense that it was not. 
He complains concerning the fraud committed upon the defendant. 
If that fraud did not render the policy absolutely void, then he has 
no cause for complaint. 

If the risk commenced to run, the policy was not void. 

The application and medical examination, being preliminaries for 
the protection of the defendant in issuing its policy, and solely for 
its benefit and advantage, could have been entirely dispensed with, 
if the defendant had seen fit so to do. The defendant could have 
waived them entirely, and issued a policy which would have been 
valid and binding upon it: North Berwick Co. vs New England F. 
& M. Ins. Co., 52 Me., 336, 341; Allen vs. Insurance Co., 12 Vt., 366. 

This case does not present to the court the question of fraud upon 
the insured, or a fraud in relation to provisions of the policy that 
were for his benefit, and of which he could take advantage; but the 
sole question is whether the fraud upon the defendant, committed 
by its own agents, rendered the policy absolutely void, so that no 
risk was ever assumed under it. 

The application in form was regular in every respect, and, so far 
as the plaintiff was concerned, it stated the exact terms and condi- 
tions of the insurance he desired. There is no pretense that the 
plaintiff's wife was not a proper subject of insurance, nor that, so far 
as her health was concerned, she was not a good risk, nor that the 
answer and statements in the application and certificate of medical 
examination were false, and not true in fact. 

The insurance was regular in every respect, with the exception 
that there had been no medical examination of the life proposed for 
insurance, and the application was not signed by her, although it 
purported to be, and the whole transaction took place without her 
knowledge and consent. 

The effect of these acts might render the policy voidable, so far as 
the defendant was concerned, but would not make it absolutely 
void. 

The courts in different jurisdictions have held that policies issued 
under circumstances similar to those shown to have existed in this 
case are either valid or voidable only, but never absolutely void: 
Bliss, Ins., §§ 82, 83, 294. 

In Massachusetts, the court in recent decisions has held the policy 
voidable: Leonard vs. Washburn, 100 Mass., 251; Plympton vs. 
Dunn, 148 Mass., 523. 

The Supreme Court of the United States hold such acts to be the 
acts of the company, and bind it: Insurance Co. vs. Wilkinson, 13 
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Wall., 222; Insurance Co. vs. Mahone, 21 Wall., 152; Insurance Co. 
vs. Baker, 94 U.S., 610. 

In New York, the policy is held to be binding upon the company: 
Baker vs. Insurance Co., 64 N. Y., 648; Miller vs. Insurance Co., 
107 N. Y., 292; O’Brien vs. Home Ben. Soe., 117 N. Y., 310. 

In Connecticut, the policy is held to be voidable: Ryan vs. In- 
surance Co., 41 Conn., 168. 

In Ohio, the policy is held to be valid: Insurance Co. vs. Eshel- 
man, 30 Ohio St., 647. 

In Iowa, the policy is held valid: McArthur vs. Ass’n. In this 
case the agent inserted, without the knowledge of the assured, false 
answers in the application, and forged the certificate of medical 
examination. 

In Michigan, the policy is held to be valid and binding on the 
company: Brown vs. Insurance Co., 65 Mich., 306; Temmink vs. 
Insurance Co., 72 Mich., 388. 

So in Colorado: Insurance Co. vs. Taylor. 

While in different jurisdictions there is a contrariety of opinion 
as to the effect of the acts of an agent which are a fraud upon the 
company, they are held either to have estopped the company from 
taking advantage of them, or to have rendered the policy voidable 
only. While the courts in some of the cases have spoken of the 
policies as “void,” it will be found upon examination that the word 
was used in the sense of “voidable” only, as the questions of waiver 
or affirmance of such acts were discussed: Insurance Co. vs. Good- 
all, 35 N. H., 328, 332. In that case the court say: “But the term 
‘void’ is equivocal. It may import absolutely ‘null’ or merely 
‘ voidable,’ as it is often used where the contract to which it applies 
has a capacity to be affirmed, and thus rendered effectual from the 
first, the affirmance operating as a waiver of the right to avoid.” 

In some of the cases the courts have intimated that the premiums 
might be recovered, but it was upon the ground that-the policy was 
voidable, and that the company had avoided it, thus rendering it- 
self liable to an action for the premiums. It was so held in Insur- 
ance Co. vs. Pyle (44 Ohio St., 19), and in Insurance Co. vs. Fletcher 
(117 U.S., 519). But that question does not arise in this case. It is 
not claimed that this policy was voidable on account of the fraudu- 
lent acts of the agent, and had been avoided, either before or since 
the commencement of this suit, by the defendant, upon that ground. 
The facts stated show that the defendant has always treated this 
policy as a valid policy, and that it was, in fact, in force at the time 
this suit was brought. It was lapsed by the defendant only after 
the refusal of the plaintiff to pay the premiums in accordance with 
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its terms and conditions, and, in fact, not till after this suit was com- 
me2nced. The defeniant has naver attempted to take advantage of 
the fraud, but, on the contrary, has recognized and treated the pol- 
icy as a valid and existing contract up to and even after suit was 
brought by the plaintiff to recover the premiums. 

Whatever the effect of such fraudulent acts of the agent, as shown 
in this case, might have upon the policy in other jurisdictions, there 
can be no doubt that, since the act of 1870 (chapter 156, incorpor- 
ated into and a part of Rev. St., c. 49, § 90), in this state, it must. be 
held to be a binding and subsisting contract. That statute pro- 
vides that “such agents and the agents of all domestic companies 
shall be regarded as in the place of the company in ail respects re- 
garding any insurance effected by them. The company is bound 
by their knowledge of the risk and of all matters connected there- 
with. Omissions and misdescriptions known to the agent shall be 
regarded as known by the company and waived by it as if noted in 
the policy.” 

In Ferrow vs. Cochran (72 Me., 309), the action was for the re- 
covery of premiums paid on a life insurance policy, on the ground 
that the policy was void, because the agent, without authority, 
changed the terms of the policy. The policy did not conform to 
the application and the desires of the insured in reference to the 
beneticiary. The agent changed its terms so as to conform to his 
wishes, without the knowledge and consent of the company, and 
the court held that his act was the act of the company, and that the 
policy was binding upon it. 

Notwithstanding the rules and regulations of the company pro- 
vide that any policy issued upon the life of a wife, for the benefit of 
her husband, without her knowledge and consent, and examination 
by the company’s physician, and unless she personally signs the ap- 
plication, is null and void, and this is held to be a part of the con- 
tract, and binding upon the company, it does not render the con- 
tract void ab initio, but only voidable: Bliss, Ins., § 260; Insurance 
Co. vs. Goodall, 35 N. H., 328, 332. In the latter case this question 
turned upon the expression “ null and void ” in the policy, and the 
court held that it meant “voidable” only, and that the policy was 
capable of confirmation. 

These rules and regulations were inserted for the benefit of the 
defendant, and it had the right to waive them and affirm the policy, 
if it saw fit so to do: Insurance Co. vs. Goodall, supra; Pierce vs. 
Insurance Co., 50 N. H., 297; North Berwick Co. vs. New England 
F. & M. Ins. Co., 52 Me., 336, 341; Day vs. Insurance Co., 82 
Me., 244. 





1896.] Mailhoit vs. Metropolitan Life Ins. Co. 109 


It is undoubtedly true that, if a person is induced by false repre- 
sentations to take out a policy of insurance, he can avoid it and re- 
cover the premiums paid upon it. But the representations must be 
material as to him; such as work an injury to him. In the present 
case the representations were of facts that were of interest to the 
defendant alone, and their truth or falsity could be of moment and 
importance to the defendant only. Assuming they were the induce- 
ment upon which the plaintiff relied in entering into the contract, 
they did not render the contract absolutely void, but only voidable: 
Insurance Co. vs. Wright, 33 Ohio St., 533. 

In the last-cited case the agent of the insurance company made 
false representations to the insured as to the payment of premiums 
and as to the terms of the policy, by which he was induced to take 
out the policy, and pay the premiums. Upon learning the falsity 
of the representations, he repudiated the contract, and commenced 
suit for the return of the premiums. It was held that he could not 
recover upon the ground that the contract was absolutely void, but 
upon the ground that he could rescind: Insurance Co. vs. Crane, 
134 Mass., 56; Hedden vs. Griffin, 136 Mass., 229. 

The right of recovery in these cases is based upon the ground 
that the contract is voidable by the insured, and that he has properly 
rescinded it. 

In the present case there has been no rescission, nor facts show- 
ing that it was unnecessary, by reason of the policy being worthless: 
Farrow vs. Cochran, 72 Me., 309; Cutler vs. Gilbreth, 53 Me., 176. 

In any view that can be taken of this case, the policy was not void 
absolutely. 

Nor can the plaintiff recover upon the ground that the policy was 
voidable, and has been rescinded. The defendant has never at- 
tempted to take advantage of the fraud to annul the contract. If 
the defendant had avoided the contract upon this ground, instead 
of treating it as a subsisting contract, it might be that the plaintiff 
could properly treat the contract as rescinded, and be entitled to a 
return of the premiums paid upon it. The courts have so held. 
But no court has held that the premiums could be recovered in a 
voidable policy, simply because it was voidable. This policy, at the 
time the plaintiff attempted to rescind, was not void ab initio. At 
most, it was only voidable, and the risk under it had been assumed 
by the defendant. It had commenced torun. The life of the plain- 
tiffs wife was insured from the delivery of the policy till it lapsed 
by reason of nonpayment of the premiums, and was in force at the 
time this suit was instituted, and, if it had become due, it cannot be 
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said in law thet it would not have been paid: Plympton vs. Dunn, 
148 Mass., 523, 527. 

It will be noticed that the class of cases cited by the learned 
counsel for the plaintiff are those where there were misrepresenta- 
tions made by the insured in obtaining the policy, or a breach of 
warranty on his part. 

In those cases the courts have held that the misrepresentations, 
whether intentional or otherwise, and the breach of warranties, have 
rendered the policies void, so that there could be no recovery upon 
them. In the case at bar the fraud was that of the agent of the de- 
fendant, but the defendant has treated the policy as a valid, subsist- 
ing contract, and never sought to annul it on the ground of fraud. 
The plaintiff has never rescinded it, even if it were in his power so 
to do. The result is that the action cannot be maintained. 

Judgment for defendant. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


ZETNA LIFE INS. CO. 
v8. 
FLORIDA.* 


A statute of Missouri provides that suicide shall be no defense in case of a 
policy of life insurance, unless it be shown ‘‘that the insured contem- 
plated suicide at the time he made his application.” 


Held, That it is not enough to show that he considered the subject without 
any well defined purpose, he must be shown to have intended suicide. 


Frank M. Estes, for Plaintiff in Error. 
L. R. Witetey, for Defendant in Error. 


Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


Tuayer, C. J. 
This action was brought by Nancy L. Florida, the defendant in 
error, against the Aitna Life Insurance Company, the plaintiff in 
error, to recover the amount of two life insurance policies issued by 
said company on the life of Alonzo K. Florida, the plaintiff's hus- 
band. Both of said policies were made payable to the plaintiff as 
beneficiary. One of them was executed on July 30, 1891, for the 
* Decision rendered, September 16, 1895. 
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sum of $5,000; the other was executed on July 12, 1892, for the sum 
of $10,000. The plaintiffs husband committed suicide on April 27, 
1893, and a demund was thereafter made on the defendant company 
for payment of the policies. Payment was refused, and the present 
suit was thereupon instituted. 

On the trial of the case the circuit court instructed the jury, in 
substance, that it was conceded by the defendant company that the 
plaintiff was entitled to recover on the policies, “ unless, at the time 
Alonzo K. Florida made application for them, he was in contempla- 
tion of committing suicide at some future time, so that by such acts 
of self-destruction the insurance company would be defrauded of 
the sum so insured;” and, as no exception was taken to this instruc- 
tion, we must assume, for the purpose of this decision, that the only 
defense intended to be relied upon by the defendant company was 
the defense pleaded in its answer, as follows:— 

Defendant states * * * that on the 27th day of April, 1893, and within 
two years from the date of said policies, said Florida committed suicide ; and 
the defendant alleges the fact to be that said Florida, at the time that he made 
his said applications to the defendant for said policies, contemplated suicide; 
that, at the time of making said applications for said insurance, said Florida 
contemplated and intended to secure the said contracts of insurance from this 
defendant with the intention soon thereafter to take his own life; that the 
said purpose and intention of said Florida was not known to the defendant, 
and was purposely concealed by him in order that he might secure said pol- 
icies of insurance, and thereafter, by taking his own life, enable his represen- 
tatives to secure the benefits accruing under said policies ; that the said acts 
of said Florida were a fraud upon this defendant; and that, by reason of said 
acts of said Florida, said policies of insurance became wholly void. 


It should be stated in this connection that the policies in question 
were executed and delivered in the state of Missouri, and that at 
the date of their execution the following statutes were in force in 
that state :— - 


No misrepresentation made in obtaining or securing a policy of insurance 
on the life or lives of any person or persons shall be deemed material, or 
render the policy void, unless the matter misrepresented shall have actually 
contributed to the contingency or event on which the policy is to become due 
and payable, and whether it so contributed in any case shall be a question 
for the jury: Rev. St. Mo. 1889, § 5849. 

In all suits upon policies of insurance on life hereafter issued by any com- 
pany doing business in this state, it shall be no defense that the insured com- 
mitted suicide, unless it shall be shown to the satisfaction of the court or 
jury trying the cause, that the insured contemplated suicide at the time he 
made his application for the policy, and any stipulation in the policy to the 
contrary shall be void: Rev. St. Mo. 1889, § 5855. 

In the Circuit Court of the United States for the Eastern district 
of Missouri, where the case was tried, the plaintiff recovered a judg- 


ment for the full amount of the policies; and the case was brought 
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to this court for review on a writ of error sued out by the defen- 
dant company. The errors assigned relate to the exclusion of testi- 
mony and to the charge of the trial court. There are numerous 
assignments of the former kind, but it would subserve no useful 
purpose to review them in detail, as most of the questions pro- 
pounded which were excluded were obviously improper questions, 
because they were calculated to elicit heresay or secondary evidence, 
or the conclusions of witnesses rather than the facts on which such 
conclusions were based, or because the questions were designed to 
establish the existence of particular facts by common rumor, or be- 
cause the questions asked were too vague and general, or a mere 
repetition of questions that had already been asked and answered. 
We shall forego any discussion of the several assignments of error 
to which the last remark applies, confining ourselves to those excep- 
tions taken which seem to us to be more tenable. 

At one stage of the trial, counsel for the defendant company of- 
fered in evidence what purported to be the will of Alonzo K. Florida, 
deceased, for the purpose, as stated by him at the time, of showing 
the condition of the testator’s mind. It was objected to and ex- 
cluded, and an exception was saved. We cannot decide whether 
this ruling of the trial court was right or wrong, because the alleged 
will is not found in the bill of exceptions, and, without examining 
it, it is impossible to say what it may have tended to show with re- 
spect to the testator’s purpose or mental condition. The defendant 
also appears to have offered in evidence a large number of claims 
which had been filed in the Probate Court of the City of St. Louis 
against the estate of Alonzo K. Florida. These were objected to, 
the claims were excluded, and an exception was saved. The claims 
in question appear to have been excluded because the circuit court 
was of opinion that they had no tendency to skow the financial con- 
dition of the deceased at or prior to the taking out of the policies 
in suit. Whether that ruling was erroneous or otherwise cannot be 
determined, because the claims are not contained in the record. 
The ruling of the trial court must be presumed to have been correct. 
A witness for the defendant company was also asked the following 
question: “ What was Mr. Florida’s financial condition during the 
winter of 1892, 1893? I will put it this way: Do you know what 
his financial condition was during the winter of 1892 and the begin- 
ning of 1893?” The answer to this interrogatory was excluded, 
on the ground that it could have no tendency to show the financial 
condition of the deceased in July, 1891, and in July, 1892, when the 
policies were taken out, and that no attempt had been made to fur- 
nish authentic evidence of his financial condition at the latter dates. 
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We cannot say that there was any material error in this ruling, al- 
though the testimony would doubtless have been competent, and 
would probably have been admitted if counsel had undertaken to 
show that the indebtedness existing against the deceased in the 
winter of 1892 and in 1893 had its origin prior to the issuance of the 
policies, or either of them. Without pursuing this branch of the 
case at any greater length, it will suffice to say that none of the er- 
rors assigned on accouut of the exclusion of testimony appear to us 
to be tenable. 

The question in the case of paramount importance is whether 
the circuit court properly defined the words “ contemplated suicide,” 
as used in Rev. St. Mo., § 5,855, supra. On this subject the court 
charged the jury as follows:— 

“The fact of suicide is no defense, unless it be the culmination of 
a purpose formed at the time application was made for the respect- 
ive policies. Unless, therefore, you believe from the weight of the 
evidence that on the 30th day of July, 1891, at the time of making 
application for the policy of that date, Alonzo K. Florida contem- 
plated thereafter committing suicide, and thereby enabling his wife 
to collect the amount named in the policy, then your verdict upon 
the first count must be for the plaintiff. * * * Unless you be- 
lieve from the weight of the evidence that on the 12th day of July, 
1892, at the time of making application for the policy of insurance 
of that date, Alonzo K. Florida did so with the contemplated, well- 
formed purpose of thereafter committing suicide, and thereby en- 
abling his wife to collect the amount named in the policy, your ver- 
dict must be for the plaintiff upon the second count of the petition. 

* * * The fact, if from the evidence you believe it to bea 
fact, that Alonzo K. Florida committed suicide, constitutes in itself 
no defense on the part of the insurance companies under this clause. 
In order to make a defense out of such fact, you must believe from 
the preponderance of the evidence that Alonzo K. Florida, at the 
time he made application for either or both of the policies of life 
insurance involved in this suit, contemplated suicide; and by con- 
templated is meant there was a complete, well-formed purpose of 
taking his own life, and that purpose culminated by actually killing 
himself, with a view and for the purpose of defrauding the defendant 
company out of the money stipulated in the pulicy to be paid.” 

The objection made to this part of the charge, and the only ob- 
jection thereto, is that the court declared that the word “contem- 
plated” meant the same as the word “intended.” It is insisted 
that there is a material distinction between the words “ contem- 
plated” and “intended;” that the former word means “ attentively 

VoL. XXV.-8 
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considered,” “thought about,” whereas the latter word signifies “a 
more determined state of mind,” a well-formed purpose; and that 
the legislature must be presumed to have used the word “contem- 
plated” in the sense above suggested. The proposition maintained 
by the defendant company is thus concisely stated by its counsel :— 

“It was not necessary for the defendant to show that Florida ef- 
fected this insurance with the deliberate purpose to commit suicide; 
it was sufficient to show that he was ‘considering with attevtion’ 
the project of suicide, and effected the insurance with the design 
that, in case his contemplation should ripen into actual perpetration 
of suicide, then his beneficiaries should be provided for out of the 
proceeds of the insurance. * * * Hence it follows that the the- 
ory expressed throughout the several portions of the charge bearing 
on this point, that ‘contemplated suicide’ meant a predetermined, 
well-formed purpose of suicide, is erroneous, and those portions of 
the charge expressing this conception were erroneous.” 

It it no doubt true that the primary signification of the word “ con- 
template” is to consider attentively or to meditate; but it is equally 
true that a secondary meaning of the word is to “intend;” and in 
ordinary conversation the word “ contemplate ” is frequently used as 
a synonym for the word “intend,’—that is, to express a well-formed 
purpose. Moreover, instances are not wanting where the word 
“contemplate” has been held to be synonymous with the words 
“expect” or “intend.” Thus,in Buckingham vs. McLean (13 How., 
151, 267), the words “in contemplation of bankruptcy,” as used in 
the bankrupt act of 1841 (5 Stat. 442, c. 9, § 2), were held to be 
tantamount to the expression “ expecting or intending to commit 
an act of bankruptcy.” See, also, Jones vs. Howland, 8 Mete. 
(Mass.), 737. 

We think, however, that the sense in which the legislature in- 
tended to use the word “contemplated” in the statute now under 
consideration, can be best determined by considering the statute 
itself and the connection in which the word occurs. The statute 
was primarily designed to prevent the plea of suicide from being 
thereafter interposed as a defense to an action on a policy of life in- 
surance. It declares that, “in all suits upon policies of insurance 
on life hereafter issued by any company doing business in this 
state, it shall be no defense that the insured committed suicide.” 
The subsequent clause, “ unless it shall be shown to the satisfaction 
of the court or jury trying the cause that the insured contemplated 
suicide at the time he made his application for the policy,” was not 
intended to create or afford to life-insurance companies a new de- 
fense to such actions, but rather to state an exception to the general 
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rule first enunciated. The legislature was, doubtless, aware of the 
fact that at common law, without the aid of any statute, it was com- 
petent for an insurance company to show, by way of defense to an 
action on a life-insurance policy, that the assured had taken out the 
policy with the preconceived intent of thereafter committing suicide, 
and that such purpose was subsequently executed. It, doubtless, 
intended by the concluding clause to preserve the right to still 
make that defense: Smith vs. Society, 123 N. Y., 85. This seems 
to us to have been the manifest purpose of the concluding para- 
graph of the statute. It recognizes the existence of a defense well 
known to the law, to wit, the defense of fraud, and authorizes the 
insurer to make that defense. It must be borne in mind that the 
general purpose of the statute was to curtail the rights of insurance 
companies rather than to enlarge them, wherefore it cannot well be 
presumed that the legislature intended to create in their favor a 
new statutory defense consisting in the fact that the assured, prior 
to his application for insurance, had considered the expediency of 
committing suicide in a given emergency, although he had formed 
no fixed resolution to do so. We think, therefore, that the conten- 
tion that the legislature used the word “contemplated” to signify 
a state of mind in which the assured had considered or thought 
about the subject of suicide without having any well-defined pur- 
pose or intent, is not tenable. 

Another objection to the construction sought to be placed upon 
the statute by the defendant company is that it renders the law too 
uncertain and difficult of application. If we adopt the defendant’s 
definition of the word “ contemplated,” and assume that it was used 
by the legislature in that sense, then the inquiry immediately 
arises, when can a person be said to have so far considered the 
subject of suicide, or to have so had that thought in mind, as to 
vitiate a policy of life insurance? In the practical administration 
of the law, courts will find it difficult to answer this question to the 
comprehension of a jury. The line must necessarily be drawn 
somewhere between that amount of thought or contemplation 
which will and that which will not defeat a policy, because a sub- 
ject may be considered with different degrees of intensity, or at- 
tention, and it will hardly do to say that any amount of thought on 
the subject of suicide as a future possibility, at the time of taking 
out a policy, will serve to avoid it if the assured eventually dies by 
his own hand. 

Upon the whole, therefore, we conclude that the statute should 
be construed to mean that hereafter it shall be no defense to a suit 
upon a life-insurance policy that the insured committed suicide, 
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unless it shall be proven to the satisfaction of the court or jury 
that the insured intended or had resolved to commit suicide at the 
time when he made his application for the policy. This, as we 
understand the charge, was the view that was entertained by the 
trial court and substantially expressed in its instructions, and in 
thus declaring the law no error was committed. 

The judgment of the circuit court is therefore affirmed. 


COURT OF APPEALS OF KENTUCKY. 


RHODE ISLAND UNDERWRITERS’ ASS’N 
v8. 
. MONARCH.* 


The policy issued to M., who held it in trust for the owner, the latter being in 
possession. The agent knew the facts and advised the form adopted. 
The owner paid the premium. The policy provided that it should be void 
unless the interest of the insured was sole and unconditional ownership, 
and that its provisions could not be waived bf the agent except by writ- 
ten endorsement. 


Held, That forfeiture was waived by knowledge of the agent. 


Held, That where the trustee voluntarily executed his trust, the fact that he 
could not have been compelled to do so did not affect the case. 


Held, That the policy was not avoided by a conveyance from the trustee to 
the owner. 


Cray & Cray and Ex: H. Brown, for Appellant. 


Sweeney, Exus & Sweeney, for Appellee. 
Paynter, J. 


The appellant, Rhode Island Underwriters’ Association, on the 
21st of November, 1892, by its general agents in Owensboro, Ky., 
issued and delivered to M. V. Monarch a policy of fire insurance on 
a certain house in that city. Before the expiration of the policy, to 
wit, on the 17th of November, 1893, the property was destroyed by 
fire. Onthe 8th of August, 1893, Monarch conveyed the property 
to the Owensboro, Falls of Rough & Green River Railroad Company. 
The policy purported to insure M. V. Monarch against loss in the 
sum of $900. The appellant refused to pay the amount, and this 
action followed. M. V. Monarch sues for the use and benefit of the 
Owensboro, Falls of Rough & Green River Railroad Company, alleg- 
ing that he was not the owner of the property at the time of the 
issual and delivery of the policy, nor at the time it was destroyed by 
fire; that he had purchased it for the railroad company, and held it 


* Decision rendered, Nov. 20, 1895. 
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in trust for it; that the company was in possession of the property 
when the policy of insurance was issued and at the time it was de- 
stroyed by fire; that the agents of the appellant knew the character 
and extent of his interest in the property when the policy was issued, 
and, being in full possession of such facts, the agent of the appellant 
advised him to have the policy issued to bim in the form in which it 
was prepared and delivered. The appellant denied the facts as 
alleged by appellee, and claimed it was exonerated from liability be- 
cause of certain conditions or prohibitions in the policy. The evi- 
dence in the case establishes the fact to be that Monarch bought the 
property for the railroad company; that he was holding it for them; 
that appellant’s agents knew the condition of the title to the prop- 
erty when they accepted the risk for their employer, and issued the 
policy; that they advised Monarch to so accept the policy; that it 
was accepted on the strength of that advice; that the railroad com- 
pany paid the premium—nine dollars—for the policy; that the notice 
as to the character of Monarch’s interest in the property was made 
known to appellant’s agents while the negotiations for the policy 
were going on, Monarch at the time being the president of the rail- 
road company; that the railroad company had possession of the 
property when the policy was issued, which continued until it was 
destroyed by fire. Among other provisions of the policy, the follow- 
ing appears, viz. :— 

This entire policy, unless provided by agreement indorsed hereon or added 
thereto, shall be void ~ * * if the interest of the insured be other than 
unconditional and sole ownership, or if the subject of insurance has building 
on ground not owned by the insured in fee simple, * * * orif any change 
other than by the death of an insured take place in the interest, title, or pos- 
session of the subject of insurance, * * * by voluntary act of the insured 
or otherwise. 

Again :— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, and conditions 
as may be indorsed hereon or added thereto; and no officer, agent, or other 
representative of these companies shall have power to waive any provision or 
condition of the policy, except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added thereto, and as to such provi- 
sions and conditions no officer or agent or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached thereto; nor 
shall any privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached. 

These are the provisions of the policy upon which appellant relies 
for exoneration from liability. 

There is no question as to the fact that Fred W. Clark & Co., who 
issued the policy, were the general agents in Owensboro for the 
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appellant, and that Fred W. Clark was the active one in securing the 
business for the appellant. No proof was taken by the appellant to 
show there were any limitations upon their agency or right to fully 
represent them in the transaction, except such as may appear by 
the terms of the policy. It is, however, contended that they had no 
power to waive any of the conditions in the policy. This contention 
results from the language in the policy which is quoted above. The 
question is not as to their power to make such waiver, but it is as to 
whether their principal is charged with notice as to the character of 
Monarch’s interest in the property. Was notice to them notice to 
their principal? If it was, then the principal made a waiver of the 
conditions of the policy which are relied upon to defeat a recovery. 
The information as to the character of Monarch’s holding was not 
acquired before the agency began or after it had ceased, but during 
the transaction. The law presumes that the agent communicates 
the facts relating to the transactions to the principal. The party 
dealing with the agent has the right to consider his acts and knowl- 
edge binding on the principal. It is said in Story’s Agency (section 
140): “Notice of facts to an agent is constructive notice thereof to 
the principal himself when it arises from, or is at the time connected 
with, the subject-matter of his agency; for upou general principles 
of public policy it is presumed that the agent has communicated 
such facts to the principal, and, if he has not, still, the principal 
having intrusted the agent with the particular business, the other 
party has a right to deem his acts and knowledge obligatory on the 
principal, otherwise the neglect of the agent, whether designed or 
undesigned, might operate most injuriously to the rights and inter- 
ests of such party. But, unless notice of the facts come to the agent. 
while he is concerned for the principal, and in the course of the very 
transaction, or so near before it that the agent must be presumed to 
recollect it, it is not notice thereof to the principal.” Insurance 
companies can only act through agents. There is no reason why 
such companies should not be affected with notice to the agent. 
While such companies may try to restrict the power of their agents, 
and seek to avoid liability for the acts of their agents, by insert- 
ing conditions in their policies, still they cannot commission 
an agent to act for them in a given transaction, and then seek to 
avoid responsibility by denying that notice to the agent in such 
transaction is notice to the principal. In such a matter they are 
charged with notice to the agent in the same way that other princi- 
pals are in transactions performed through agents. While they may 
restrict the power of their agents they cannot escape being charged 
with notice of such facts which come to the knowledge of the agent 
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while engaged in the authorized transaction. In Von Bories vs. 
Insurance Co. (8 Bush, 136), the insured had a policy in the United 
Life, Fire & Marine Insurance Company. The following day the 
insured obtained a policy on the same property from the Kenton 
Insurance Company. In the policy issued by the United Life, Fire 
& Marine Insurance Company there were the following conditions, 
to wit:— 

If there is or shall hereafter be made any further insurance on the property 
hereby insured, or any part thereof, without being notified to this company, 
and its consent thereto written hereon, then, and in that case, this policy shall 
be of no binding force on this company. 

_The consent of the company was not indorsed on the policy. The 
same agent represented both companies. The court said: “ It can- 
not be insisted, however, that in law the company did not have 
notice of the second insurance. Both policies were issued by the 
same person, who, with the knowledge and assent of appellee, was 
at the time acting as general agent in Louisville for both com- 
panies.” In that case notice to the agent was held to be notice to 
the company, and that its failure to enforce the forfeiture before the 
loss waived its right to do so afterwards. In Insurance Co. vs. 
Kelly (24 Ohio St., 345), it appears there was a provision in the 
policy 

That no insurance, whether original or continued, shall be considered as 
binding until the actual payment of the premium. 

The agent gave time on the premium. The company charged it 
to the agent, and subsequent payment to the company constituted a 
waiver. It is an elementary rule that the principal must bear a loss 
sustained by the conduct of his agent acting within the scope of his 
authority, rather than a third person, who has fairly dealt with him 
as such. The railroad company paid the premium, as the agent of 
appellant testifies. It never returned or offered to return it. Being 
charged with notice of the character of interest Monarch had in the 
property, it waived its right to treat the policy as void because 
Monarch did not have the unconditional and sole ownership of the 
property. In Pratt vs. Insurance Co. (N. Y., 505), the court said: 
“Tn many cases the party who could insist upon the forfeiture of a 
contract, and who could elect to abandon it, has an interest to waive 
the forfeiture and treat the contract as subsisting, notwithstanding 
the failure of the other party. In this case the defendant elected to 
continue the insurance in force for the benefit of the plaintiff, who 
had paid the premium, and for whose immediate benefit the policy 
was issued, and who was entitled to the insurance money in the case 
of loss; and the company could not afterwards, and after the loss 
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had occurred, abandon its election to the prejudice of the plaint'ff.” 
In the case under consideration the insurance was for the benefit of 
the railroad company, although the policy was issued to Monarch. 
The appellant elected to continue the risk, and it is too late, after the 
loss, to abandon its election to the prejudice of the railroad company. 

It is insisted that Monarch was the sole owner of the property 
(Sec. 2353, St. Ky.), because no trust resulted in favor of the railroad 
company. This statute provides that when a deed shall be made to 
one person and the consideration paid by another no use or trust 
shall result in favor of the latter. We do not think the insurance 
company can rely upon the statute. Monarch recognized the trust, 
and executed it, and the liability of the insurance company was not 
increased because the railroad company, under the statute, might 
not. have been able to compel the execution of that trust. Both par- 
ties treated the transaction as creating a trust for the purpose of 
issuing the policy of insurance. It is too late now to complain. Be- 
sides, one witness, whose testimony is uncontradicted, testifies that 
Monarch paid for the property, and took the conveyance to himself 
in trust for the railroad company. If this were true (and we assume 
it to be), the trust existed. Under the statute, the use or trust does 
not result only when the consideration was paid by one and the deed 
made to another. 

It is urged that the policy became void because notice was not 
given to the insurance company when the conveyance was made by 
Monarch to the railroad company, and an indorsement made on the 
policy consenting thereto. It seems no notice was given of the con- 
veyance, nor was any indorsement made on the policy consenting to 
it. We do not think it was necessary that it should be done. There 
was no change by the conveyance in the ownership of the property, 
nor as to the possession of it. The risk of the company was not in- 
creased or changed because the one taken was for the benefit of the 
railroad company. The object of the provision of the policy requir- 
ing notice of a change of ownership was to give the insurance com- 
pany an opportunity to cancel the policy if it did not desire to con- 
tinue the risk, becausé it might be willing to carry it when the 
vendor was the owner, but not when it passed into other hands. In 
this case no such change occurred. In Dermani vs. Insurance Co. 
(26 La. Ann., 69), where the contract of insurance contained the fol- 
lowing clause :— 

This policy is not assignable unless by consent of this corporation, mani- 
fested in writing; and in case of any transfer, by sale or otherwise. without 
such consent, this policy shall from henceforth be void and of no effeet. 

The court held that the prohibition did not apply to the assign- 
ment of the interest of one partner to the other partner. The court, 
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in Cowan vs. Insurance Co. (40 Iowa, 551), where a policy of insur- 
ance stipulated that it should become void upon an alienation of the 
property insured without the consent of the company, held that a 
sale of the insured property to a firm of which the insured was a 
member did not vitiate his policy of insurance. To the same effect 
are the cases of Burnett vs. Insurance Co., 46 Ala., 11, and Pierce vs. 
Insurance Co., 50 N. H., 297. We do not think the conveyance by 
Monarch to his cestui que trust avoided the policy. The judgment 
is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


RENNINGER 
v8. 
DWELLING-HOUSE INS. CO.* 
The insured took the property under a will, at a sum named, to be paid in 


annual installments. 
Held, That this was an incumbrance on the title. 


H. S. Sruart, M. C. Herman, and G. Witson Swartz, for Appellant. 
Joun T. Stuart and C. H. Berener, fur Appellee. 
Per Curiam. 

There is but a single question in this case. The plaintiff took 
under his father’s will a farm described as “ the homestead,” con- 
taining 157 acres, with all the buildings and improvements thereon, 
at the price of $8,000. This sum was to be paid in annual install- 
ments to the testator’s other children. The buildings on this farm 
were insured by the devisee and the property described as in- 
cumbered. The question thus raised is whether the $8,000 charged 
upon this property by the deviser was an incumbrance upon the 
title of the devisee. The court below held that it was. No reason 
for disturbing that conclusion has been suggested to us that would 
justify us in disregarding the judgment, and it is now affirmed. 


* Decision rendered, May 20, 1595. 
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Supreme Court of South Dakota. 


SUPREME COURT OF SOUTH DAKOTA. 


SCHOOL DIST. NO. 116, OF MINNEHAHA COUNTY 
v8. 
GERMAN INS. CO., or FREEPORT.* 


In an action by a school district against an insurance company to recover for 
the loss of a schoolhouse, under a contract of fire insurance containing a 
representation that the building is used for school and church purposes, 
and a provision that, if such building be used for any other purpose 
without the consent of the insurer, or if the risk be increased in any 
manner, except by the erection and use of ordinary outbuildings, without 
consent of the company indorsed upon the policy, the same shall be null 
and void, a motion to direct a verdict for the defendant should be sus- 
tained when it is conclusively shown by the undisputed evidence that, 
without defendant’s knowledge or consent, the officers of the district, 
empowered and authorized to prevent a forfeiture of the policy, have 
knowingly and habitually permitted the insured building to be used for 
other than school and church purposes, whereby the risk was greatly in- 
creased, and as a direct and immediate result of which the loss of the 
structure occurred. 


G. L. Buyn and Davis, Lyon & Gatss, for Appellant. 
Hosmer H. Kerru, for Respondent. 
Fouwer, J. 
In the policy of insurance upon which plaintiff brings this action 
to recover $600, on account of the total destruction by fire of a 
schoolhouse insured by the defendant, it is stipulated that the policy 
shall be null and void if, without the written consent of the company, 
the building be used for other than school and church purposes, or 
if the risk, without such consent be increased in any manner, except 
by the erection and use of ordinary outbuildings; and it is further 
provided in said policy that the insured shall, within 30 days after a 
fire, furnish sworn proofs of loss which shall state the time, origin, 
and circumstances thereof. The issues of fact presented by the 
pleadings were tried to a jury, and resulted in a verdict against the 
defendant and in favor of plaintiff for the full amount claimed. 
From a judgment accordingly entered, and from an order overruling 
a motion for a new trial, defendant appeals. At the time the school- 
house was burned, and for some time prior thereto, the basement of 
said building contained about 90 barrels of unslacked lime, placed 
there for storage und allowed to remain with the knowledge, and 
without any objection on the part, of the school directors and officers 
of the district, or either of them. In fact the undisputed evidence 
shows that, after the building was insured, and for years before the 
* Decision rendered, October 1, 1895. SyllabusbytheGourt. 
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fire occurred, the directors, whose business it was to look after and 
protect the property of the district, consented to allow other parties 
to store large quantities of unslacked lime in the basement of the 
school building, and permitted the key to the door and the pos- 
session of the basement to be delivered to parties who placed therein 
and stored car loads of lime upon different occasions. When the 
lime that was in the basement at the time of the fire was being 
placed therein, one of the directors, the chairman of the board, saw 
it, and upon being informed that the retail dealers of the village had 
habitually used the basement for that purpose made no objection, 
and remarked to the men who were unloading the car that he 
* cuessed it would be all right if the lime was taken out in time to 
put in the coal.” During the night immediately preceding the fire, 
there was a heavy rainfall, so that persons who visited the fire in the 
morning saw pools of water standing in front of the door of the 
basement in which the fire originated, and which at the time was 
filled with steam, emitted from barrels of lime that had apparently 
yielded to the force of pressure, and smoke which came from burn- 
ing timbers just over the barrels, and to which the fire was at that 
time confined. From the location, surroundings, and plan of the 
building, as well as from the testimony of witnesses, it clearly ap- 
pears that rain descending upon the roof would fall upon the ground 
and run into the basement. In fact, before the making of a very 
narrow ditch, which was found to be insufficient to carry off the 
water, the basement was upon several occasions filled with water, so 
that it remained standing there a foot deep, and after the drain was 
made the water would extend into the basement six or eight feet 
around the door. It is not onlv a principle of chemistry, but a 
matter of common knowledge, that water coming in contact with 
unslacked lime will produce fire, and to that effect the witnesses 
without objection testified. In no other rational manner can the 
presence of steam, filling the entire basement before the fire was 
observable, be accounted for. Mr. Webster, in defining lime of the 
character here described, says that “it develops great heat when 
treated with water.” The undisputed evidence conclusively shows 
that, without the knowledge or consent of appellant, and by and 
with the consent and knowledge of the officers of respondent, em- 
powered and authorized to prevent a forfeiture of the policy, persons 
were habitually permitted to use the building for other than school 
and church purposes, whereby the risk was greatly increased, and 
as a result of which the building was finally reduced to ashes. 
There is no evidence to sustain a verdict and judgment for plaintiff. 
The examination of other questions is unnecessary. Appellant’s 
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motion to direct a verdict for the defendant, as a matter of law, 
should have been sustained. The judgment of the trial court is 
reversed. 


iz 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HARNDEN 


> 


The wat ce halt re Sy ee 


v8. 


MILWAUKEE MECHANICS’ INS. CO.* 


agra 
A a pee 


The policy required in case of loss that a statement in writing should forth- 
with be rendered, setting forth the value of the property insured, etc. 
Held. That the question whether it had been rendered forthwith was for the 

jury. 

The statement was not rendered until about two months after the loss. 
There was evidence that the fire was part of the great Lynn conflagration, 
throwing the affairs of the whole community into confusion; that the 
plaintiff had been ill for three weeks, and had been compelled to take 
account of stock for three years and was delayed by adjusters. 


Held, That the evidence justified a finding that the statement had been ren- 
dered forthwith. 


Where the agents had apparent authority to accept proofs of loss and the in- 
sured had no notice to the contrary, a deiivery of proofs to such agents 
will be delivery to the company although they had no express authority 
to receive them, where there was evidence of a general custom to per- 
mit local agents to accept proofs of loss. 


Wm. H. Nirzs and Geo. J. Carr, for Plaintiff. 
Hourzisurt & McCartay, for Defendant. 


Morton, J. 
The policy in this case provided that 


In case of any loss or damage under this policy, a statement in writing 
signed and sworn to by the insured, shall be forthwith rendered to the com- 
pany, setting forth the value of the property insured, etc. 


The fire occurred on the 26th day of November, 1889. The first 
statement under the above provision was rendered in the latter part 
of January, 1890. It is contended that it was not rendered “ forth- 
with.” But we think that it was rightly left to the jury, with in- 
structions to which we see no objection, to say whether, under all 
of the circumstances, that was or was not done. The property des- 
cribed in the policy was situated in Lynn, and was destroyed in a 
great fire, which occurred on the date above stated. The fire was 
so extensive that it fairly may be presumed to have caused confu- 
sion, not only in the affairs of the plaintiff, but in those of the en- 
tire community. In such a state of things delay would naturally 

* Decision rendered, Oct. 17, 1895. 
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arise in relation to matters affecting insurance losses, and would 
make it impossible to render a statement forthwith in the sense of 
at once. Besides these considerations, there was testimony tending 
to show, among other things, that the plaintiff, by reason of im- 
paired health, was unable to enter upon an examination of his affairs 
for upwards of three weeks; that he could not get at his books fora 
week; that he had to take an account of stock for three years, and it 
took two weeks to get at the footings; that it was customary to wait 
for the committee of adjusters to finish their work; and that, after 
the proofs of loss were prepared, they had to be, or were, printed, 
and he then swore to them, and gave them to the broker through 
whom the insurance was effected, who testified that he gave them, 
when ready, to Pitman & Breed. Whether the statement was “ forth- 
with rendered ” depended on whether, taking all of the circumstances 
and considerations into account, the plaintiff used due and reason- 
able diligence. If he did, then it was “forthwith rendered,” within 
the fair meaning of the policy. And whether he did or did not was 
a question of fact for the jury: Carpenter vs. Insurance Co., 135 
N. Y., 298, 302; Insurance Co. vs. Davis, 98 Pa. St., 280; Edwards vs. 
Insurance Co., 3 Gill, 176; Donahue vs. Insurance Co., 56 Vt., 374. 
We think that there was testimony which justified the jury in find- 
ing, as they must have found, that the statement was “forthwith 
rendered.” 

Certain evidence was admitted, subject to the defendant’s excep- 
tion, on the question of the plaintiff's diligence in rendering the 
statement. Subsequently the defendant, reserving its rights only 
as to certain rulings which it had requested, and which the court 
had refused, agreed that, if the first proof of loss was delivered to 
Breed with a promise on his part that he would forward it, the jury 
might find for the plaintiff. Since the jury returned a verdict for 
the plaintiff, they must have found that the first proof of loss was 
delivered to Breed with a promise by him to forward it. And we 
think that the effect of this agreement and of the finding was to 
render immaterial the exceptions which had been taken regarding 
the admissibility of the evidence. It would seem as though counsel 
for the defendant did not care to argue that, under the circum- 
stances, due diligence had not been used by the plaintiff in render- 
ing the statement, if one was rendered the last of January, but pre- 
ferred to rest on the contention that the first proof was not delivered 
to Breed at all. 

The remaining question is whether the delivery of the statement 
or proof of loss in the latter part of January, 1890, to Pitman & 
Breed, the local agents of the company, constituted a delivery to the 
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company. Under the instructions it is possible that, notwithstand- 
ing the testimony of Walton, the jury may have found that the proof 
was not only received by Breed, but was forwarded by him to the 
company, and actually received by it. But the request of the de- 
fendant asked for a ruling that delivery of the proof of loss to the 
local agents, which was not forwarded to the defendant, was not a 
delivery to the defendant of the statement in writing required by 
the policy, unless the plaintiff showed that the local agents were 
authorized by the company to receive the proof. This was refused 
by the court, and the jury were permitted to find that a delivery to 
the local agents would constitute a delivery to the company; and it 
thus becomes necessary to consider the ruling requested by the de- 
fendant. The commission issued to Pitman & Breed by the defend- 
ant gave them 

Full power to receive proposals for insurance against loss or damage by fire 
in Lynn and vicinity, to receive moneys, and countersign, issue, renew, and 
consent to the transfer of policies, * * * subject to the rules and regula- 
tions of said company and to such instructions as may from time to time be 
given to its officers. 

The policy contained no notice of this limitation of authority on 
the part of Pitman & Breed, and this case is thus distinguishable 
from many of those relied on by the defendant, some in stock com- 
panies, and some in mutual, when the policy on its face gave notice 
of the scope of the agent’s authority. The only reference in this 
policy to the matter of agency is in the last line, where it is pro- 
vided that “this policy shall not be valid until countersigned by the 
duly-authorized agent of the company at Lynn, Mass.,” and which, 
so far as it signifies anything, implies that the agent at Lynn is a 
general agent. At any rate, it does not notify the policyholder that 
he is an agent with limited powers. Neither does the policy con- 
tain any promise as to the manner in which the proofs of loss shall 
be delivered to the company. If, therefore, the local agents had 
apparent authority, by custom or otherwise, to receive the proofs of 
loss, we think that a delivery to them would constitute a delivery to 
the company, even if they had not authority, from the nature of 
their agency, to receive them, or if, also, in the absence of custom, a 
delivery to them, under the circumstances, would not have been a 
reasonable mode of sending the proofs of loss to the company,— 
neither of which do we pass upon. See Bishop vs. Eaton, 161 Mass., 
496, 500; Wheeler vs. Insurance Co., 131 Mass., 1; Eastern R. R. vs. 
Relief Ins. Co., 105 Mass., 570; Markey vs. Insurance Co., 103 Mass., 
92; Fogg vs. Griffin, 3 Allen, 1; Gloucester Manuf’g Co. vs. Howard 
Fire Ins. Co., 5 Gray, 497; Arff vs. Insurance Co., 125 N. Y., 51 
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The instruction requested omitted any reference to this element of 
the case, but rested on the proposition that a delivery to the local 
agents was not effectual unless they were actually authorized by the 
company to receive proofs of loss, and it was therefore rightly refused. 
There was testimony tending to show that it was the universal cus- 
tom among insurance companies for local agents to prepare proofs 
of loss, and send them to the company, when it was not done by the 
adjusters, which was the case here. Apparent authority on the part 
of the local agents to receive proofs of loss would be implied from 
such a custom. A considerable portion of the instructions as re- 
ported seems to have been directed to the consideration of the 
meaning of “ forthwith,” and to the question whetber the proof was 
delivered to Breed. But we think that it sufficiently appears from 
the charge and from the colloquy between the court and the coun- 
sel for the defendant that the effect of custom upon the matter of 
delivery was called to the attention of the jury. No exception was 
made to this portion of the charge for insufficiency or otherwise, 
counsel for the defendant apparently being content to rest upon the 
refusal of the court to give the request in the precise form in which 
it was made. A majority of the court think that the exceptions 
should be overruled, and it isso ordered. Exceptions overruled. 


COURT OF APPEALS OF KANSAS. 
NORTHERN DEPARTMENT, W. D. 


\ 


STATE INS. CO., or DEs Mornss, Iowa, 
v8. 
BELFORD Et AL.* 


Two or more persons, having separate and distinct causes of action against 
the same defendant, though arising out of the same transaction, cannot 
unite; nor can several plaintiffs in one complaint demand several dis- 
tinct matters of relief; nor can they enforce joint and separate demands 
against the same defendants, and these all in one and the same action. 

In an action on an insurance policy to recover a loss by fire, the plaintiff must 
aver and prove that the proofs of loss were furnished within the time re- 
quired, and in substantial compliance with the terms of the policy, or 
that such conditions have been waived by the company; and if at the 
trial there is a total failure to prove either that such proofs were duly 
made, or that they were waived, it is the duty of the trial court to sustain 
a demurrer to the evidence and dismiss the action. 


Bonp & Ossorne, for Plaintiff in Error. 
Wess McNatt, for Defendants in Error. 


* Decision rendered, November 19, 1895. Syllabus by the Court. 
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Gixeson, P. J. 

Action by Martha S. Belford and William T. Belford against the 
insurance company to recover for a loss occasioned by a tire. The 
petition alleges the insurance of a frame building, used as a private 
dwelling, in the sum of $500, household goods contained and used 
in said dwelling in the sum of $100, and a frame stable in the sum 
of $100; that the private dwelling was located upon lot 47, block C, 
range 6. The stable was located on lots 7 and 8, block C, range 
6. Martha S. Belford was the owner in her own right of said lots 7 
and 8 and 47, block C, range 6, and the residence and stable were 
the property of William T. Belford. The household goods insured, 
and that portion of them burned and destroyed, were owned by 
Martha S. and W. T. Belford jointly. That the fire occurred on the 
2d day of May, 1890, and within the time prescribed by the terms 
of said policy (a copy of which is attached to the petition), to wit, 
on the 19th day of May, 1890, they made and submitted the proofs 
required by that part of the policy of insurance included in the lines 
40 to 60, inclusive. This portion of the policy required, among 
other things— 

And shall give immediate notice and render a particular account thereof, 
with an affidavit stating the time, origin, and circumstances of the fire, the 
occupancy of the building insured or containing the property insured, the 
whole value and ownership of the property insured, the amount of loss or 
damage upon each article; * * * and shall also produce a certificate under 
the hand and seal of a magistrate or notary public nearest to the place of the 
fire, not concerned in the loss as a creditor or otherwise, nor related to the as- 
sured, stating that he has examined the circumstances attending the loss, 
knows the character and circumstances of the assured, and verily believes that 
the assured has without fraud sustained loss on the property insured to the 


amount to which the magistrate or notary public shall certify; and until 
such proofs are rendered the loss shall not become payable. 


Defendant company filed demurrer to the petition upon the 
grounds: First, misjoinder of the parties plaintiff and of causes of 
action; second, petition does not state facts sufficient to constitute 
a cause of action,—which was by the court overruled, and where- 
upon defendant filed answer containing: First, general denial; sec- 
ond, that the plaintiffs are not jointly interested in claims sued upon; 
third, setting up the condition of policy as to proof of loss, that the 
plaintiffs did not comply therewith by furnishing the company with 
the same before the commencement of this action; that the claim 
for loss was uot payable by reason of said failure. Plaintiffs filed 
reply of general denial. Trial had before court and jury, and, after 
plaintiffs had rested, defendant filed demurrer to the testimony, 
which was by the court overruled. No testimony being offered by 
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defendant, general verdict and special findings rendered by jury. 
Motion for judgment upon special findings filed by defendant and 
overruled. Judgment rendered for plaintiff by court upon the gen- 
eral and special verdicts. Defendant brings case here for review. 
The first error assigned is in overruling the defendant’s demurrer 
to the petition. An examination of the petition satisfies us that the 
demurrer should have been sustained. It is conceded by the de- 
fendants in error that the policy sued upon in this action was issued 
upon the joint property, and was intended to protect the joint prop- 
erty only. Yet the cause of action set forth in the petition is for 
the recovery of damages for loss occurring to the individual prop- 
erty of W. T. Belford and to the joint property of W. T. and Martha 
S. Belford, and the testimony discloses that some of the household 
property destroyed was the individual property of W. T., some of 
Martha S., Belford, and some the joint property of both. If a re- 
covery could be had under this policy for the loss of individual 
property of the parties insured, in any event (which we do not feel 
called upon to decide), we cannot see how the defendants in error 
could maintain a joint action therefor, as is attempted in this action. 
It is one of the prerequisites to the uniting of different causes of 
action that all the causes of action must affect all the parties to the 
action, plaintiffs as well as defendants, the provisions of the Code 
applying equally to both parties: Harsh vs. Morgan, 1 Kan., 293; 
Swenson vs. Plow Co., 14 Kan., 388; Palmer vs. Waddel, 22 Kan., 
352; Jeffers vs. Forbes, 28 Kan., 174; Pom. Rem., § 483. In this 
case, where is the community of interest between the plaintiffs, ex- 
cept as to the few articles of household goods they owned jointly? 
Mrs. Belford wants damages for her goods destroyed, Mr. Belford 
for his, and they both want damages for their joint property de- 
stroyed by fire. True, it is by the same fire, but what interest has 
Mrs. B. in the recovery of Mr. B., or e converso. If the company 
were liable for the individual and joint property destroyed under 
the terms of the policy, they could bring separate actions, and the 
judgment in one case would not affect the uther, as they are all val- 
ued separately. There is no community of interest in all the mat- 
ters involved in the suit. No right common to all is claimed, and 
certainly none proven. Everything is separate, save only that the 
right to sue is founded upon a contract which happens to be on one 
and the same sheet of paper. Two or more persons having separate 
causes of action against the same defendant, though arising out of 
the same transaction, cannot unite. Nor can several plaintiffs in 
one complaint demand several distinct matters of relief, nor can 
VoL. XXV.—9. 
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they enforce joint and separate demands against the same defend- 
ants: Tate vs. Railroad Co., 10 Ind., 174; Durein vs. Pontious, 34 
Kan., 353. We have failed to find any warrant in the adjudged cases 
for a joinder of plaintiffs under such circumstances. We therefore 
think the demurrer should have been sustained. 

The next objection urged is that at the trial of this cause there 
was no legal evidence adduced showing that the proof of loss, in 
substantial compliance with the terms of the policy, had been sub- 
mitted to the company prior to the commencement of this action 
In order to recover in this action it was necessary for the plaintiff to 
show two things: First, that the proofs of loss were made in sub- 
stantial compliance with the terms of the policy; second, or show a 
waiver of these conditions. In this action there was no waiver 
pleaded, nor in any manner claimed. The allegation as to proofs of 
loss having been made is equivalent to an allegation that they were 
made in compliance with the terms of the policy. But this is not 
sufficient. It must be averred and proven that the proofs of loss 
were furnished within the time required by the terms of the policy, 
or that the conditions requiring said proofs had been waived by the 
company. And if, at the trial, there is a total failure to prove either 
that the proofs were made or waived, it is the duty of the trial court 
to sustain a demurrer to the evidence and dismiss the case. Insur- 
ance Co. vs. Ross, 48 Kan., 228. And, as was said by the court in 
thut case, “ It seems idle to cite authorities upon this proposition.” 
We think the point well taken. It is true, some evidence was offered 
and admitted over the objection of the defendant as to a paper be- 
ing made out and mailed to the company. They did not offer any 
copy, nor attempt to show that they had the original or a certified 
copy, and that it had been lost or destroyed, and that they had 
made any search for it. There was some testimony as to a search 
being made, but that was in reference to a “return registry card.” 
In fact, there was no excuse offered for the nonproduction of the 
original, but it was clearly shown that, whatever the paper was that 
was made out and sent to the company, it was in the company’s pos- 
session. Before secondary evidence of a writing can be received, a 
party must, in general, show the loss or destruction of the original, 
or that he has used reasonable efforts, and the means which were 
accessible to him, to find the writing or to procure its production; 
and if it appears to be in the hands of the adverse party, notice to 
produce the original was necessary in order to lay a foundation 
for the introduction of secondary evidence: 1Greenl. Evi., §§ 558- 
560; Roberts vs. Dixon, 50 Kan., 436. Section 368 of the Code pro- 
vides for such notice, but no such steps were taken. Nor was there 
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any such preliminary proof as warranted the introduction of oral 
evidence as to the proofs of loss. But, aside from this, admitting 
that all the tesmimony introduced upon the point was legal, it did 
not prove that the terms of the policy had been complied with 
What was this paper claimed to have been made out and forwarded ? 
The testimony of W. T. and Martha S. Belford is that “it was a copy 
of the book in which has been entered a list of the household goods 
destroyed and damaged, and that they swore to it; and this we sent 
to the company by registered mail;” and this is all the testimony 
offered as to the proofs of loss. The requirements of the policy as 
to the certificate of a magistrate were never complied with. If any 
such were made, the record is silent as to who made it, or when it 
‘was made, and we are compelled to hold that there was not only no 
legal evidence of any proofs of loss in substantial compliance with 
the terms of the policy made and submitted to the company before 
commencement of the action, but that there is a total failure of proof 
upon this point, and that the court should have sustained the demur- 
rer to the evidence. The plaintiffs’ case depended upon the proofs 
of loss being made, and unless they were made no right of action 
had accrued to them. The judgment in this case will therefore be 
reversed, and cause remanded for further proceedings. 

Clark, J., concurs. Garver, J., did not sit, having been of counsel 
in the case. 


SUPREME COURT OF MINNESOTA. 


BECKER 


v8. 
MINNESOTA ODD FELLOWS MOT. BEN. SOC. Er au.* 


In an action brought to recover an amount to be paid by an insurance associa- 
tion upon the death of a member by a person named as the beneficiary is 
an outstanding certificate of membership, in which action the association 
paid the sum in controversy into court, and another claimant, named an 
the beneficiary in another certificate, was substituted as defendant, it is 
held, that the findings of fact did not justify or warrant an order for 
judgment in plaintiff’s favor. 


C. D. & Tuos. D. O’Brien, for Appellant. 
Dopp & Bowman, for Respondent. 
Cott1ys, J. 
The original defendant in this action is an association duly incor- 
porated for the purpose of insuring the lives of all persons who 


* Decision rendered, Nov. 6, 1895. Syllabus by the Court. 
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become members on the assessment plan. It had adopted certain 
by-laws, binding upon all of its members, and these by-laws were a 
part of the contract for insurance contained in its membership cer- 
tificates. By section 3 of article 3 of these by-laws, it was provided 
that an applicant for membership should designate in his application 
therefor the person (beneficiary) to whom the money should be paid 
in the event of his death, and that the secretary should enter the 
name of the person so designated upon the records, and should also 
indorse the same upon the certificate of membership. It was also 
provided in this section that 

No change of such designation shall be made unless the certificate shall be 
returned to the secretary, accompanied by a fee of one dollar, with a request 
in writing, duly acknowledged before some officer authorized by law to take 
acknowledgment of deeds, that a change thereof be made, clearly specifying 
the change desired. Such request shall be submitted to the board of directors, 
and, in case they shall approve the same by a majority vote, the change shall 
be made, in which case the secretary shall record the same, and issue a new 
certificate to such member. : 

In 1876, Mathias Kuhl became a member of this association, and, 
in accordance with a designation in his application, his wife, Henri- 
etta, was named in his membership certificate as the person to whom 
the money should be paid in the event of his death. In 1879, he 
applied, in the manner prescribed in the by-law we have quoted, for 
a change of beneficiary. Action was taken by the board of directors, 
and the application granted; so that, to the extent of one-third of 
the sum to be paid, his said wife remained the beneficiary, and the 
balance was to be paid to or for the benefit of his daughters, Augusta 
and Mathilda. In 1881, he again made formal application for a 
change of beneficiary, this time naming his daughter Augusta, and 
thereupon the first certificate was surrendered and cancelléd, and a 
new one issued, in which the daughter was designated as the sole 
beneficiary. This certificate was handed by Kuhl to one Meyerding, 
with instructions to keep it until Kuhl should die, and then to deliver 
it to Augusta. It remained in Meyerding’s possession until after 
Kuhl’s decease, in May, 1894, and was then handed to the beneficiary. 
About May 1, 1891, another certificate, duly signed by the officers of 
the association, was delivered to Kuhl, in which his wife, Henrietta, 
was designated the beneficiary. This certificate was found after his 
decease in a record book upon a shelf in his house, which book was 
the property of a society of which Henrietta Kuhl was the treasurer 
for about one year before her husband died, but in which he made 
for her all official entries. The membership or policy register kept 
by the association contained no mention of any changes in benefici- 
aries, and there was nothing noted therein tending to indicate that 
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a change from the person originally named had ever been made. The 
plaintiff in this action (now a married woman) made proof of her 
father’s death, and demanded payment upon her certificate, and the 
widow also made demand of payment upon her certificate. Both 
demands were denied, and the daughter then commenced this 
action; and, upon payment of the sum in controversy into court, the 
widow was substituted as defendant, and the association exonerated 
from liability. It will have been noticed that, when the last certifi- 
cate was issued and delivered to Kuhl, that dated in 1881, in which 
the plaintiff was named the beneficiary, was not surrendered to the 
association, for it then was and thereafter remained in Meyerding’s 
possession. The case was tried by the court without a jury, and, on 
its findings of fact, judgment was ordered in plaintiff’s favor, and 
from an order denying a new trial defendant has appealed. 

The court below made lengthy findings of fact, setting out in full 
the various certificates of membership which had been issued and 
delivered to Kuhl, as well as the formal applications for a change of 
beneficiary and many other facts. Among these findings was one 
that about May 1, 1891, the president and secretary of the associa- 
tion signed, issued, and delivered to Kuhl the certificate upon which 
the widow’s right to recover depends, and also that he retained 
possession of it as long as he lived; and, referring to the same instru- 
ment, the court found “that said Mathias Kubl made no application 
in writing for the issuance of said certificate, and it does not appear 
from the evidence that he ever made any request of said corporation 
for a change of the beneficiary named in his then-existing certificate,” 
meaning the one payable to the plaintiff; and, with the quoted find- 
ings of facts as a basis for setting aside the certificate produced by 
the widow, the first conclusion of law was “that the certificate held 
by the plaintiff is the only certificate issued to said Mathias Kuhl 
and now existing in accordance with the articles of incorporation, 
by-laws, rules, and regulations” of the association. We think that 
this conclusion of law is wholly unsupported by the above-quoted 
finding of fact. Really the only substantial fact found is that Kuk] 
made no written application for the issuance of the certificate in 
which his wife was named as beneficiary. The further finding of fact 
—if it may be called such—that it did not appear from the evidence 
that Kuhl ever made a request of the association for a change of ben- 
eficiaries, is not equivalent to a finding that he did not make such a 
request, or that the change of beneficiary in 1891 was made without 
any request, without Kuhl’s knowledge or consent, and against 
his wishes, through an error and mistake of the clerk in the office of 
the association, misled by the condition of the certificate register. 
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From the other findings we have mentioned, in substance, that 
the certificate in which the widow was designated as beneficiary was 
signed by the proper officers, issued by the association, in form at 
least, was delivered to Kuhl in May, 1891, about three years before 
his decease; that he thereafter retained it in his possession, keeping 
it in a book where it must have been observed by him quite fre- 
quently, and where he might expect it to be found by the beneficiary 
very soon after his death, a presumption arose that the change 
thereby made was designed, and was at his request, which presump- 
ticn was not rebutted and overcome by any other facts found. With 
this condition of the findings, there were none which warranted the 
first conclusion of law. Counsel for appellant contend in their brief 
that they are entitled to an order for judgment in favor of their 
client. We think not, upon the findings as made, and that a new 
trial must be had. Order reversed. 


SUPREME COURT OF MINNESOTA. 


PFEIFER 
vs. 


NATIONAL LIVE-STOCK INS. CO.* 


Held, That, where the language of a written instrument applies equally well 
to more objects than one, parol evidence is admissible to show to which 
the instrument relates. 


Evidence considered,and held to sustain the findings. 


Youne & Licutyer, for Apellant. 
D. F. Peesrzs, for Respondent. 
Start, C. J. 

Action to recover on an insurance policy issued by defendant to 
plaintiff on his mare, Kate, which was destroyed by fire during the 
life of the policy. Originally, the policy, issued December 2, 1892, 
insured the plaintiff to the amount of $175 against loss by death of 
the animal from any cause exclusive of fire and lightning, as she 
was at this time insured against loss by fire in the Albany Fire In- 
surance Company, and included in the following description of the 
second item in its policy, viz: 


Two hundred and fifty dollars on his two horses (being $125 on each horse). 
il ep a ce esa aoc 
* Decision rendered, November 25, 1895. Syllabus by the Court. 
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On December 13, 1892, pursuant to an agreement between the 
parties hereto, the defendant added to its original policy to the 
plaintiff these words: 

This policy covers fire and lightning on and after December 13th, 1892, so far 
as it does not conflict with assured’s regular fire policy. Covers when fire policy 
does not cover only. 

Thereafter, and on December 24, 1892, the insurance on the mare 
in the Albany Company was, as the plaintiff claims, canceled, pur- 
suant to an agreement between the plaintiff and the Albany Com- 
pany, and the latter indorsed on its policy to the plaintiff these 
words: 

Indorsement: December 24, ’92. In consideration of $2.63, return premium 
paid to assured, the second item of this policy is hereby reduced to the sum 
of $125, covering one horse only. 

The defense to this action was (1) that the mare was covered by 
the fire policy issued by the Albany Company at the time the loss 
occurred; (2) that the premium was then due and unpaid on the 
policy. ‘Che defendant also interposed three counterclaims. Trial 
by the court, without a jury. Findings of fact in favor of the plain- 
tiff, and judgment ordered for him, less the amount of the counter- 
claims alleged. Judgment so entered, from which the defendant 
appealed. 

1. The trial court admitted parol evidence, over the objection 
and exception of the defendant, to show that the insurance on the 
mare Kate was canceled in the fire policy of the Albany Company 
by the indorsement thereon above set forth, and found as a fact 
that such insurance was canceled before the loss occurred. Did the 
court err in receiving the parol evidence to show as to which one 
of the two horses originally covered by the Albany policy the insur- 
ance was canceled? Counsel for the defendant claims that it did, 
for the reason that it was an attempt to add by parol a substantial 
provision to the terms of a written contract. Of course, if his prem- 
ises are correct, the conclusion follows that it was error to admit 
the oral evidence. To test the accuracy of the claim, suppose that 
plaintiff had sued the Albany Company for the. loss of the mare, 
and it had answered that she was originally covered by the policy, 
but that, in consideration of $2.63 return premium paid by it to the 
plaintiff, the insurance on this mare was canceled before the loss 
occurred, and, on the trial of the action, had offered the indorse- 
ment made upon the policy, with parol evidence to identify the 
horse as to which the policy was canceled. Could there be any 
question as to the competency of the evidence? It would seem not, 
for, in any view of the case, the evidence would be competent, 
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under proper allezations in the answer, to establish a reformation of 
the terms of the indorsement or cancellation, and give it effect in 
accordance with the intention of the parties. 

But the defendant is not a party to such indorsement. There can 
be no reformation between it and the plaintiff. It cannot insist 
upon its being given an effect the parties never intended it to have, 
and the parol evidence which would have been competent between 
the original parties must be competent between the parties to this ac- 
tion; otherwise, the plaintiff would be defeated in his action against 
the Albany Company because the insurance had been canceled upon 
the mare Kate, and in his action against this defendant because it 
had not been canceled. The rule that parol evidence is not admissi- 
ble to vary the terms of a complete written instrument is applicable 
only in suits between the parties and privies to the instrument: 
Van Eman vs. Stanchfield, 10 Minn., 255 (Gil, 197); Sanborn vs. 
Styrtevant, 17 Minn., 200 (Gil., 174); Buxton vs. Beal, 49 Minn., 230; 
Clerihew vs. Bank, 50 Minn., 538. It would then have been compe- 
tent for the defendant in this case to have offered parol evidence to 
show that it was neither the agreement nor the intention of the par- 
ties to the original policy to cancel the insurance as to the mare 
Kate. If this is so, it would seem to follow that it was competent 
for the plaintiff to show by parol evidence that the agreement and 
intention were that the insurance as to this animal should be can- 
celed. In the case of Sanborn vs. Sturtevant the plaintiff offered in 
evidence a written contract between the defendant and a third 
party. The defendant then offered parol evidence to explain the 
recitals in the contract, and the court held that such evidence was 
competent, for the reason that the instrument was between the de- 
fendant and a stranger to the action, and, the plaintiff being neither 
a party nor a privy to the contract, the case was not within the rule 
that parol evidence is inadmissible to vary a written contract. So, 
in the case at bar, the defendant is neither a party nor a privy to 
the indorsement canceling the insurance as to one horse. We are, 
however, of the opinion that the case at bar is not one where it was 
attempted to change the terms of a complete written contract by 
parol evidence. It is a case of a partial modification or cancellation 
of an insurance policy as to one of two horses, but the incomplete 
written indorsemenxt of the cancellation fails to identify which one 
of the two the cancellation refers to; and we hold that parol evi- 
dence was competent to show which of the horses was dropped 
from the policy, and sustain the ruling of the trial court admitting 
such evidence on this ground, under the familiar rule that, if the 
language of a written instrument applies equally well to more ob- 
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jects than one, parol evidence is admissible to show to which the in- 
strument relates. 

2. The defendant’s policy contained a provision to the effect that 
it should not be liable for any loss occurring at a time when any 
part of the premium was due and unpaid. The trial court found 
that $7 of the $14, the amount of the premium, was paid when the 
policy was delivered, and that the balance was paid by commissions 
earned by the plaintiff in soliciting customers for the defendant, 
and credit given to him by it for the balance. The defendant in- 
sists that this finding is not supported by the evidence. We are of 
the opinion that it is. The defendant admits that credit was given 
for the payment of the premium, but claims it was for sixty days 
only. The plaintiff denies this limitation, and gave evidence tend- 
ing to show that there were open and mutual accounts between the 
parties on account of his commissions and payments thereon, and 
that credit for the balance of the premium was given until a settle 
ment of such accounts was had, and that such settlement had not 
been made when the loss occurred. This evidence fairly sustains 
the finding. 

3. As to the defendant’s counterclaims, we are of the opinion 
that the court allowed substantially all that the defendant was enti- 
tled to. When the amount due from the plaintiff to the defendant 
for premiums is allowed as a counterclaim in this case, the premi- 
ums are paid by deducting them from the amount due to the 
plaintiff from the defendant on account of the loss of the horse, 
and he is entitled to his full commissions on the premiums. Judg- 
ment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


CAREY 
v8. 
ALLEMANIA FIRE INS. CO., or PitrsBuRG.* 


The policy required proofs of loss to be furnished within 60 days after the 
fire. But it was claimed that the agent and adjuster soon after the fire 
obtained a written statement from insured under oath with regard to the 
facts, telling him there was nothing more to do, and nothing further was 
heard from him until after the 60 days. 


Held, That this was a waiver of the limitation if found to be true by the jury. 
* Decision rendered, Oct. 7, 1895. 
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If the right of action is lost by proofs being furnished too late, a mere delay 
on the part of the company to object will not restore such right. 


The policy provided that insured should be the sole and unconditional owner. 
The contract of sale to insured provided for forfeiture if payments were 
not made when due, but was practically waived by the acceptance of pay- 
ments overdue from time to time, and finally the seller had judgment en- 
tered on the contract as collateral security. 


Held, That the policy was not forfeited. 


The court below charged in part as follows: “It is also claimed 
as a defense by the company that because the policy provides that 
the insured shall be the sole and unconditional owner of the prop- 
erty, and that at the time the insurance was effected Mr. Carey was 
not the sole and unconditional owner in fee, he is not entitled to re- 
cover. It seems that Mr. Carey, by agreement entered into between 
him and John Cavenaugh, purchased this property on the Ist of 
December, 1887, for the sum of $650. By the terms of the agree- 
ment $150 was to be paid down, and the balance $6 a month, with 
interest. The contract contains a confession of judgment by Bryan 
Carey for the sum of $650, waiving inquisition upon real estate and 
the benefits of all exemption laws, as collateral security for the pay- 
ment of the purchase money. The agreement refers to an amicable 
action of ejectment in case the purchase money was not paid, but 
that agreement has not been signed by the defendant. It also pro- 
vides that :— 

It is hereby expressly understood and agreed that the payment of the said 
installments as the same severally fall due is made material, and that failure 
to pay any one of them on the day when the same falls due shall be an abso- 
lute forfeiture of the contract; and the said party of the first part, his heirs, 
executors, administrators, and assigns, shall thereupon have the right to re- 
enter and repossess the said lot of land with the appurtenances. Time, there- 
fore, in reference to each and every one of the payments, as above stated be- 
ing hereby expressly material, failure to pay in accordance with the dates as 
fixed and agreed upon above shall work an absolute and unconditional for- 
feiture of this contract. 

The defendant claims that by reason of that provision in the con- 
tract Mr. Carey was not at the time of the insurance the sole and 
unconditional owner of the property in fee, and therefore the policy 
was void, and Mr. Carey cannot recover in this action. The law 
abhors forfeitures, and justly so. It believes in giving every man 
what may be called a fair deal or fair play. John Cavenaugh was 
the vendor in this contract. He sold to Carey. It is possible (I do 
not say that it is the law) that Cavenaugh would have had the 
right, after failure of some of the payments, to have proceeded upon 
this contract, and forfeited the title and taken possession of the land; 
but he did not do it. Carey paid $150 down, if the evidence is be- 
lieved; and he paid considerable more, amounting in all to $270. 
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He paid at different times, as he had the money. Cavenaugh, for 
whose benefit this clause was put into the contract, accepted the 
money, and did not forfeit the contract, but permitted Carey to pay 
in that way, and to keep the premises without proceeding against 
him until the 19th of August, 1892, at which time he did not proceed 
to oust Carey from the property, but he did have judgment entered 
in this court upon that contract as collateral security for the pay- 
ment of the balance of the money. If he were in a court of equity 
or a court of common pleas in an ejectment proceeding, asking to 
have this contract forfeited, and to take possession of the land, the 
court would probably give him judgment; on condition, however, 
that if Carey paid the balance of the purchase money he should 
have the title. The insurance company, therefore, stands in no bet- 
ter position than Cavenaugh,—I am of the opinion in not near so 
good a position,—but at least in no better position than Cavenaugh 
stood.” 


W. W. Watson, for Appellant. 
Wiuram R. Gresons and Wituiam §. McLean, for Appellee. 


McCottivm, J. 

The insurance company rests its defense to this action on two 
grounds. The first ground is that the proofs of loss were not fur- 
nished within the time allowed by the policy, and the second ground 
is that, when the policy was issued, the plaintiff was not the sole and 
unconditional owner of the building insured. The policy required 
that the prvofs of loss be furnished to the insurer within 60 days 
after the fire, while the fact is that they were not furnished until 96 
days after that time. Compliance with this requirement of the 
policy was a condition precedent to suit upon it, and the failure to 
furnish the proofs within the stipulated time is, standing by itself, 
and unexplained, a sufficient answer to the plaintiff’s demand. But 
it is alleged that the company waived the stipulation in regard to 
the proofs in what was said and done by its agent and adjuster in 
the interviews he had with Mr. and Mrs. Carey soon after the fire. 
It appears that on the 12th of June, 1893, he obtained from the 
plaintiff a written statement under oath in relation to the tire, the 
size of the house, the nature of the business carried on in it, and the 
title to the lot on which it was erected; and that two days thereafter 
he procured from him a list, prepared by his wife, of the articles de- 
stroyed, together with an estimate of the value of each of them. 
The statement and list were furnished to the adjuster on his request, 
and, after they were delivered to him, he said, in substance, that there 
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was nothing more for the insurer to do. Neither the plaintiff nor his 
wife saw or heard from him again before the time allowed by the policy 
for furnishing the proofs expired. The learned court below instruct- 
ed the jury that they might find from the evidence of what was said 
and done by the agent in the interviews referred to that the com- 
pany waived, or was estopped from asserting, its right to stand upon 
the stipulation in the policy in regard to proofs of loss. The com- 
pany denies the alleged waiver and estoppel, and insists that there 
is no evidence in the case which warrants an inference of either; but 
our examination of the evidence has failed to convince us that the 
court erred in submitting these questions to the jury. 

The second ground of defense to the action is not tenable, and the 
contention based upon it is sufficiently answered in the charge of the 
learned judge, and by the decision of this court in Insurance Co. vs. 
Dunham, 117 Pa. St., 460. Before this suit was brought the plaintiff 
was notified that the company denied its liability on the grounds 
above stated and considered. The jury, however, were instructed 
that if the company received formal proof of the loss on the 24th of 
August,—96 days after the fire,—and did not object until October 
that it was furnished too late, they might conclude that the 60-days 
limit was waived. The instruction was broad enough to allow the 
jury to find a waiver from the single circumstance mentioned in it, 
and in this case they may have based their verdict upon it. If the 
plaintiff lost his right to maintain an action on the policy by his 
neglect to furnish the proof of loss within the time stipulated in it, 
something more was required to reinvest him with that right than 
the delay referred to. It is sufficient on this point tocite Beatty vs. 
Insurance Co., 66 Pa. St., 9. We discover nothing else in the case 
which calls for a reversal or requires discussion. We therefore sus- 
tain the seventh specification and overrule the others. Judgment 
reversed and venire facias de novo awarded. 
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SUPREME COURT OF MICHIGAN. 


THE PEOPLE OF THE STATE OF MICHIGAN 
v8. 


EDWARD C. GAY.* 


Act 74 of the laws of 1893 of Michigan, prohibiting any person from soliciting 
insurance for any non-resident person, firm or copartnership, or any foreign 
insurance corporation or association, without a certificate of authority 
from the commissioner of insurance, is not unconstitutional, nor a dis- 
crimination against the citizens of other states. 


A party acting for individuals or unincorporated associations of other states 
is as much within the purview of the law as if acting for a corporation. 


Monreomery, J. 

By act No. 74 of the Session Laws of 1893, it was enacted that it 
shall be unlawful for any person or persons, agent, solicitor, surveyor, 
broker, or in any other capacity to tranact, or to aid in any manner, 
directly or indirectly, in the transaction or soliciting within this state 
any insurance business for any person, persons, firm or copartrer- 
ship, who are non-residents of this state, or for any any fire or inland 
navigation insurance company or association not incorporated by the 
laws of this state, or acting for or in behalf of any person or persons 
firm or copartnership, as agent or broker or in any other capacity, 
or procure or assist to procure a fire or inland marine policy or 
policies of insurance on property situated in this state, for any non- 
resident person, persons, firm or copartnership or for any company 
or association without this state whether incorporated or not, with- 
out the procuring or receiving from the Commissioner of Insurance 
the certificate of authority provided for in section 23 of an act en- 
titled “ An Act Relative to the Organization of Fire and Marine In- 
surance Companies Transacting Business within this State,” approved 
April 3d as amended. Such certificate of authority shall state the 
name or names of the person, persons, firm or copartnership, or the 
location of the company or association as the case may be, showing 
the party named in the certificate has complied with the laws of this 
state regulating fire and inland navigation insurance, and the name 
of the duly appointed attorney in this state on whom process may 
be served. 

By section 2 of the act of which the above is amendatory, it is 
provided; “In any suit brought under this act it shall not be 
necessary to prove the legal incorporation or association of any 
“¥ Decision fled Dec.17,185. |. 
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corporation or association of individuals, the policies of which have 
been solicited or issued contrary to this act. It shall be sufficient 
to show that the policy of insurance has been solicited or issued, 
directly or indirectly, by or through the defendant company or 
association, not authorized to do business in this state.” 

Respondent was charged and convicted in the Kalamazoo Circuit 
Court of a violation of this act. He has brought the record here 
for review on exceptions before sentence. 

While the record contains numerous assignments of error, we 
have not been favored with any brief on behalf of the respondent ; 
we have, however looked through the record and discovered no error. 
The only question meriting discussion is whether the law in question 
is unconstitutional. It appears from the defendants request that it 
was contended below that the statute contained an unwarranted 
discrimination against the citizens of other states. 

It has been repeatedly held that it is within the power of the 
state to exclude corporations of other states from doing business in 
this state, except on such terms as the legislature may see fit to 
prescribe for the protection of its citizens: Insurance Company vs. 
Raymond, 70 M., 485 ; Doyle vs. Insurance Company, 4 U. S., 535. 
This naturally carries with it the right to prohibit individuals within 
this state from acting for such inhibited corporations: People vs. 
Howard, 50 M., 239 ; Paul vs. Virginia, 8 Wallace, 168. But it ap- 
pears to have been insisted below that while it may be competent to 
prohibit corporations from doing business within this state the legis- 
lature cannot deny the right to individuals. But an answer to this 
is that there is no discrimination against individuals of other states 
under the insurance laws of this state. See State vs. Ackerman, 51 
Ohio State; State vs. Stone, 24 S. W., 164. Conviction affirmed and 
the court is instructed to proceed to sentence. 

The other justices concurred, 





Merrill vs. Travelers Ins. Co. 


SUPREME COURT OF WISCONSIN. 


MERRILL 
vs. 
TRAVELERS INS. CO., or HARTFORD, CONN.* 


An accident policy limited liability to loss of time from injuries that should 
immediately and wholly disable the insured from transacting any kind of 
business pertaining to his occupation. 

Held, That where the insured, after a fall, was partially able to transact 
business for two months, and. then became totally incapacitated from 
paralysis resulting from the accident, the policy was not liable. 


Statement of facts by Pryvey, J. 

This action was upon two certain policies of accident insurance 
of $650 each, issued by the defendant to the plaintiff, the material 
provisions of which are identical. It is alleged that the defendant 
insured the plaintiff, by occupation a railroad superintendent, Oc- 
tober 21,1890, for the term of twelve months from noon on that day 


In the sum of twenty-five dollars per week. against loss of time not exceed- 
ing twenty-six consecutive weeks, resulting from bodily injury effected during 
the term of said insurance, through external, violent, and accidental means, 
which should, independently of all other causes, immediately and wholly 
disable him from transacting any and every kind of business pertaining to 
his said occupation ; 
and it was alleged that this insurance was renewed and continued in 
force October 21, 1891, until October 21, 1892, when it was again 
renewed until October 21, 1893, and it was then renewed until 
October 21, 1894. It was alleged that, in consideration of the pre- 
miums paid by the plaintiff to it, the defendant would pay to the 
plaintiff the sum of $25 per week for each week, not exceeding 
twenty-six consecutive weeks, during which said plaintiff was imme- 
diately and wholly disabled from transacting any and every kind of 
business pertaining to his occupation, as in the contract stated, by 
means of bodily injury through external, violent, and accidental 
means, independent of all other causes; and that August 18, 1893, 
during the continuance of the said policy, the plaintiff met with an 
accident from which he received bodily injuries, through external, 
violent, and accidental means; that while walking on the marble 
floor of the office building of the Great Northern Railway Company 
the plaintiff accidentally slipped and fell upon such floor, striking 
heavily on the same upon his hip and back, whereby his spinal col- 
umn came violently in contact with the floor, and by reason thereof, 


* Decision rendered, Nov. 8, 1895. 
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and independently of ull other causes, he was bruised, wounded, and 
crippled, and was thereby immediately and wholly disabled from 
transacting any and every kind of business pertaining to his said 
occupation; that at said time he was advised and informed that he 
would speedily recover from such injuries, and would not be wholly 
disabled from attending to his said work, or disabled for such a 
length of time as to render it beneficial or practicable to ask indem- 
nity therefor from the defendant; that thereafter, and until October 
20, 1893, he was not wholly disabled from performing his work, but 
able to be up and around, and attend to it a part of the time; that 
on the day last mentioned he suffered a stroke of paralysis which 
completely paralyzed the whole right side of his body, including the 
spinal cord, medulla oblongata, and brain, causing partial mental 
unconsciousness and total loss of muscular power in all the parts 
affected; that such paralysis, and effects thereof, were caused solely 
by the said accident of August 18, 1893, and independent of all other 
causes, and that from October 20, 1893, and during a period of 
thirty-eight consecutive weeks, he was and had been immediately, 
wholly, and continuously disabled from performing any and every 
kind of business pertaining to his said occupation, and had been 
continuously confined to his bed. It was provided in the contract that 
Immediate notice, with full particulars, with full name and address of in- 
sured, should be given to the defendant at Hartford of any accident or injury 
for which claim was made, 
and that such notice was given November 6, 1893, and matters in 
excuse of delay to furnish an earlier statement were set forth, and 
proofs of loss were furnished November 20, 1893. The defendant 
put in an answer contesting the claim, and at the trial the defendant 
objected to the introduction of any evidence upon the part of the 
plaintiff, on the ground that the plaintiff’s complaint did not state 
facts sufficient to constitute a cause of action. The court sustained 
the objection, and gave judgment dismissing the complaint, with 
costs, from which the plaintiff appealed. 


Mourrsy & Reminerton, for Appellant. 
Know es, Dickrnson, Bucnanan, Granam & Wisson, for Respondent. 


Prxvey, J. (after stating the facts.) 
The vital question for determination is whether, in the stipulation 
of the policies insuring plaintiff against loss of time resulting 
From bodily injury effected during the term of such insurance through ex- 
ternal, violent, or accidental means, which should, independently of all other 
causes, immediately and wholly disable him from transacting any and every 
kind of business pertaining to his said occupation, 
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the word “immediately ” refers to proximity of time with the injury, 
and is used in the sense of “presently, without lapse of time or 
material delay,” or whether, as thus used, it means “ proximately ” 
in the sense of causation, and that the accidental injuries of the 
plaintiff were the proximate cause whereby he was wholly disabled, 
and without reference to the time when such disability ensued. We 
think that the word “ immediately ” was used in the former sense, 
and as meaning that the disability contemplated in order to give 
the plaintiff a claim for compensation under the policies must have 
ensued so closely upon the accident that he was wholly disabled from 
proceeding and transacting the business of his occupation regularly 
and in its due and proper course. This appears to be the natural 
and obvious meaning, and what was understood and intended by 
the parties, in view of the situation and subject-matter and nature 
of the contract. Policies of insurance are framed probably with 
greater care and stricter attention to the language employed than 
almost any other kind of contracts, and each sentence, phrase, and 
word has an appropriate office and definite meaning. The rule of 
construction is that some particular operation, effect, and meaning 
must be assigned to each sentence, phrase, and word used, and when 
this may fairly and properly be done no part of the language used 
can be rejected as superfluous or unmeaning. The rule is an im- 
portant and familiar one. In order that the consequences of the 
accident may afford the basis of a claim under the .policy, the ex- 
ternal, violent, and accidental means must be: First, “independently 
of all other causes,” and in this we have proximity of causation; 
secondly, “immediately,” expressing proximity of time with the 
accident; and, thirdly, “ wholly disable” the claimant from transact- 
ing any and every kind of business pertaining to his occupation. 
The construction insisted upon by the plaintiff makes the use of the 
word “immediately ” tautological, and a mere unnecessary repetition 
of what is clearly embraced in the phrase “independently of all 
other causes.” Unless the word “immediately” is used in the sense 
we have ascribed to it, it serves no purpose whatever; but under 
the construction that it is used to express proximity of time, as 
above indicated, to the accident, every word in the stipulation ful- 
fills a natural, consistent, and appropriate purpose, and the contract 
is clear and certain in its meaning. The disability to transact any 
and every kind of business pertaining to the plaintiff’s occupation 
must not only have been immediate, but total. Partial or limited 
disability will not suffice. The language of the policy is entirely 
free from doubt in this respect, and, if authurity be needed on this 
point, the case of Saveland vs. Casualty Co. (67 Wis. 174), where 
Vou. XXV.—10. 
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the policy on this point was identical with the provisions of the pol- 
icy in question, is conclusive. Here the plaintiff was notimmediately 
and wholly disabled from transacting any and every kind of business 
pertaining to his occupation. Total disability did not occur until 
October 20, 1893, about two months after the accident. It is con- 
tended that the word “immediately ” may properly mean within a 
reasonable or practicable time, under all the circumstances of the 
particular case; and cases in regard to giving notice of loss under 
insurance policies to that effect are relied on: Wood, Ins., 185; 
Lockwood vs. Assurance Co., 47 Conn., 566; Edwards vs. Insurance 
Co., 75 Pa. St., 378; Cashau vs. Insurance Co., 5 Biss., 476, Fed- 
Cas. No. 2,499; Assurance Co. vs. Burwell, 44 Ind., 460; Kokes vs. 
Insurance Co., 51 Md., 519; and many other cases, show that it is 
sufficient if notice is given within a reasonable period, and as soon 
as practicable; but in all these cases the period within which the 
event was to occur or the act was to be done depended upon human 
effort and human diligence. Where the consequence or event must 
ensue immediately after a physical cause, such as the accident in 
hand, there is no greund for applying this rule, but the connection 
of the result with the cause must inflexibly occur immediately, as 
stipulated, or the consequent loss will not be within the policy. The 
policies in suit provide that immediate notice, with full particulars, 
with full name and address of insured, shall be given to the company 
of any accident or injury for which claim is made; and doubtless 
these authorities would control as to the proper meaning and effect 
of this provision. It was also insisted that, where reasonably intel- 
ligent men would honestly differ as to the meaning of the policy, 
the doubt should he resolved against the insurer (Kratzenstein vs. 
Assurance Co., 116 N. Y., 54, 59; Association vs. Newman [Va.], and 
cases cited); but this rule cannot apply where the doubt is raised 
by disregarding a well-established rule of construction, whereby an 
important word or phrase is rendered insensible of meaning or 
superfluous. The language of the policy is to be construed accord- 
ing to its natural meaning and its ordinary and usual signification, 
unless such construction would render the words senseless, or it is 
evident from the general scope and intent of the instrument that 
they were used in some other sense. It is well understood that in- 
surance policies are framed so as not to assume or stipulate for any 
greater risk than is strictly necessary to realize premiums, and with 
the intent and purpose that any liability claimed under the policy 
may be investigated, the facts ascertained, and claim adjusted before 
subsequent facts or other causes intervene so as to ergender doubt 
or dispute likely to lead to litigation as to the liability of the insurer. 
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It would be an unreasonable construction, and extremely embarrass- 
ing and burdensome to the company, to hold that a total disability, 
alleged to have been developed and made manifest after almost any 
length of time, when the relation between the accident and the injury 
has become obscure or difficult to be traced, owing to intervening 
events or causes, would afford a foundation for recovery under a 
policy so clearly and plainly expressed as the policies in question. 
These provisions, both as to the proximate and exclusive cause of 
injury and the time when the disability must occur, were tramed, no 
doubt, so that claims might be speedily adjusted, and any reasonable 
ground for contention, such as the plaintiff makes in the present 
case, might be avoided. The conclusion at which we have arrived 
is supported by a recent case, strictly in point, where the question 
was carefully and well discussed: Williams vs. Association (Ga.). 
Upon the facts disclosed in the complaint, we hold that it was prop- 
erly dismissed. The judgment of the superior court is affirmed. 


SUPREME COURT OF LOUISIANA. 


STATE Ex REL. MECHANICS & TRADERS INSURANCE CO. 
v8. 


BOARD OF ASSESSORS Et AtL.* 


While it is true that the actual situs of personal property which has a visible 
existence, and not the domicile of the owner, will in many cases determine 
the state in which same is taxable; that the same is true of public securi- 
ties and circulating notes which have acquired the character of property 
in the place where they are found, yet that rule only applies to such se- 
curities and bonds as are operated in market and have thus acquired a 
domicile or situs therein. This rule finds an exception in the case of an 
insurance company doing business in another state than that of its 
domicile, and that it is necessary to purchase the bonds of that state and 
deposit same in the treasury as an indemnity for the payment of its risks 
therein. Such bonds are the avails and incidents of the insurance busi- 
ness and segregated from commerce, and are consequently taxable at the 
domicile of the company. z 


Henry Rensuaw, for Defendant, City of New Orleans and Board of 
Assessors, Appellee. . 
R. Lyons for Tax Collector and Appellee. 


Warkins, J. 
This suit relates to the assessment of relator’s property for the 
year 1893, and is quite similar to the suit of same title, bearing the 


* Opinion filed Nov. 18, 1895. Syllabus by the Court. Reported by Wm. Hart, of New Orleans bar, 
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docket number 11659, and this day decided in favor of the respondent 
board of assessors. 

The relator seeks the cancellation of its assessment which is com- 
posed of the following items, viz:— 

First: Premiums in course of collection. Second: Bills receivable. 
Third: Bonds of the state of Georgia. Fourth: Certain shares of 
the Standard Guano and Chemical Co. and National Acid Co. 

In so far as the first and fourth are concerned, nothing need be 
said; for the course of reasoning of decision in suit No. 11659 are 
strictly applicable and must control our decision in this suit pro 
tanto. 

In so far as the bills receivable are concerned, no proof was 
administered to demonstrate their exemption from taxation; and 
there is nothing outwards to show that relator is entitled to the 
alleged exemption. 

With regard to the Georgia State bonds it appears that they 
aggregate $28,350 in amount, and the property of relator, and are 
in deposit with the treasurer of that state. 

The rule established in Liverpool & London & Globe Insurance 
Co. (44 A. p. 760), is that credits due to a non-resident were assess- 
able and taxable at the domicile of the owner, but the decision 
made an exception in favor of tangible assets, and other personal 
property and held that same are assessable at their actual situs. 

But it has never been decreed that tangible personal property 
could not be assessed at the owner’s domicile, notwithstanding the 
actual situs was abroad in some other state or county. 

State tax on foreign held bonds (15 Wallace, p. 300), is not to 
the contrary; for in that case the court says:— 

“Tt is undoubtedly true, that the actual situs of personal property 
which has a visible existence, and not the domicile of the owner, in 
many cases, determine the state in which it may be taxed. The 
same is true of public securities consisting of state and municipal 
bonds and circulating notes of banks. These, by general usage, 
have acquired the character of, and are treated as, property in the 
place where they are found, though removed from the domicile of 
the owner.” 

But that decision, and others of like character, only apply to 
bonds and other circulating notes, which are operated in market, 
and are bought and sold. 

This is the exact illustration that is given by Mr. Burroughs; for 
he says, that, when a person who resides in one state has an agent 
in another state, who loans or invests money for him on notes, or 
evidences of debt, and then invests the proceeds of the loans in the 
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same state, such notes or evidences of debt, are taxable in the latter 
state: Burroughs on taxation p. 60. 

But such is not the situation of the bonds of the relator. They 
are not in circulation. They were doubtless purchased and placed 
on deposit in the treasury of the state of Georgia, as an indemnity 
to secure the fulfilment of the company’s risks in the state. These 
are taxable assets here. 

The judgment must be amended so as to reject relator’s demand 
in toto. It is therefore ordered and decreed that the judgment ap- 
pealed from be so amended as to reject relator’s demand in toto at 
his costs. 

(Justice Breaux dissents in this case for the reason stated at 
length by him in State ex rel. Mechanics and Traders Insurance Cd. 
vs. Board of Assessors, No. 11659, recently decided). 


SUPREME COURT OF ILLINOIS. 


VAN FRANK Et AL. 
v8. 
UNITED STATES MASONIC BEN. ASS’N.* 


In an action against a mutual benefit insurance association, its records are 
prima facie evidence in its favor in respect to the rights of its members. 


Where, by the articles of association, members are assessed according to their 
ages on the death of a member, a vote of the directors instructing the 
secretary to levy an assessment on certain named deceased members, and 
to pay their beneficiaries, constitutes an assessment by the board of direc- 
tors. ; 


The fact that notice of an assessment is mailed before its date does not invali- 
date the assessment, since that cannot prejudice the members. 


Statements of a member that he does not intend to pay assessments any 
longer may be shown in a suit on his membership policy, in connection 
with proof of his failure to pay subsequent assessments. 


The appellee, a mutual benefit association organized under the 
laws of the state of Iowa, with its principal office at Council Bluffs, 
Iowa, on the 27th day of October, 1890, issued two certificates of 
membership on the application of T. H. Van Frank, which were pay- 
able in case of his death, during the continuance of the contract evi- 
denced by each certificate, to Carrie Van Frank and children, and, 
in case of death of any of the beneficiaries, to the survivors or the 
legal representatives of T.H. Van Frank. The association was or- 
ganized to furnish its members life insurance by means of collection 


—) 





* Decision rendered, Nov. 1, 1895. From N. W. Rep. 
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of assessments levied to raise money to pay death losses. By its 
articles of incorporation, which are its charter, its manner of insur- 
ing and paying death benefits is as follows: Applications for mem- 
berships are received only from Free Masons. These applications 
are sent to the home office, and, if approved, one or two certificates 
of membership, providing for the payment of 75 per cent of an as- 
sessment on the members of that division, not, however, exceeding 
$2,500 to each certificate, are issued to the applicant. When one or 
more members of either division die, who is in good standing, and 
who has paid all previous assessments, the board of directors make 
an assessment on the members of the division to which the deceased 
member belonged, and the secretary transmits a notice to each mem- 
ber subject to such assessment, advising him of the amount of the 
assessment and the time within which the same shall be paid. This 
notice of the assessment is deemed to be given when deposited in 
the post-office, addressed to the member at his last known post-office 
address. The members have 30 days within which to pay the as- 
sessment; that is, 30 days from the date of the notice of the assess- 
ment sent to them by the secretary. If the member does not pay 
his assessment within such period of 30 days, then his certificate 
“shall cease and be of no effect.” At the end of 90 days, after these 
proofs of death have been received for which the assessments were 
levied, computation is made by the officers of the association of the 
amount collected by means of such assessment; and the association 
is then to pay to the deceased member 75 per cent of the amount 
received of such assessment from the members of the division to 
which the deceased member belonged, such benefit not to exceed 
$2,500 for each certificate. Assessments were made to be due and 
owing six times a year, on the lst days of January, March, May, 
July, September, and November. T. H. Van Frank paid his assess- 
ments until the one levied for September 1, 1891. That assessment 
was made by the directors of the association on August 11, 1891, to 
be dated September 1, 1891, on account of the death of the holders 
of eight certificates. The amount to be paid by Van Frank on that 
assessment was $8.80, and a notice dated September Ist was written 
and mailed August 29th, directed to him at his post-office address 
at Quincy, Ill., postage prepaid. About the same time, a sheet 
showing the name of each member residing in Quincy, and the 
amount of his assessment, was forwarded to P. F. Jasper, teller of 
the First National Bank, that payment might there be made, and 
Jasper notified Frank of the receipt of the sheet and the assessment. 
Neither that nor any subsequent assessments were paid by Van 
Frank. The latter told Jasper “the assessments were getting too 
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heavy for him and he had concluded to drop it.” On April 16, 
1892, the assured was accidentally drowned, and suit was brought 
on the two certificates of membership, and on trial a verdict and 
judgment were entered for the defendant. That judgment was 
affirmed on appeal to the appellate court of the Third district, and 
this appeal is prosecuted. 


J. C. Broapy and J. F. Carrorr, for Appellanis. 
Cxuark VarnuM, for Appellee. 


Putuirs, J. (after stating the facts.) 

Appellant contends there was not evidence showing the death of 
the persons holding the eight certificates, the assessment for which 
Van Frank failed to pay, and hence the association has shown no 
necessity for making an assessment, and in the absence of such 
necessity, if any was made, it would be void. The record of the as- 
sociation is prima facie evidence in respect to the rights of its mem- 
bers, and it is not necessary to prove the death of members or the 
fact of membership, to authorize a call for assessment, otherwise 
than by a copy of the record of the board of directors. In Bagley 
vs. Grand Lodge (131 Ill. , 498, 22 N. E., 487), it was held: “ He being 
a member of the association, the records made by it were evidence 
against him. * * * If the theory of the plaintiff is correct, 
and it is required of the defendant to establish in the first instance, 
otherwise than by its record, and by direct and affirmative testi- 
mony, all the conditions precedent to the call of the assessment, 
then the burden would be imposed upon it of producing the wit- 
nesses to prove the death of every member who had died since the 
incorporation of the order whose beneficiary certificate had been 
paid, and that every such member was in good standing when he 
died, and also of showing every dollar paid into the beneficiary fund 
and paid out of that fund during the same period of time. All this 
would be necessary in order to show what moneys had been re- 
ceived, and what payments had been made, by reason of which the 
beneficiary fund has fallen below $2,000, and a new assessment 
thereby justified, under the laws and regulations of the order.” 

It is then urged that the record fails to show an assessment was 
in fact made. The evidence shows a meeting held at the office of 
the association on August 11, 1891, by the board of directors, when, 
on motion, the secretary was instructed to levy an assessment Sep- 
tember J, 1891, for the following deceased members (naming those 
holding the eight certificates), and pay their beneficiaries. By arti- 
cle 18 of the association, members were assessed according to their 
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ages upon the death of a member of a division, and the action of the 
board sufficiently determined the assessment, as the article pro- 
vided the amount of the assessment according to age on each sur- 
viving member of that division. That resolution, in connection 
with the article, amounted to an assessment by the board of direc- 
tors. 

By the membership certificate it appears that the assessments 
were to be issued bi-monthly, commencing with January Ist. No- 
tice of the assessment of August 11th was mailed August 29th, the 
notice bearing date September 1st. It is urged, because of this 
fact appearing in evidence, the assessment is void. The validity of 
the assessment did not depend on the date of mailing the notice, 
nor on the date of the notice. The right to have notice of the as- 
sessment existed in the assured, which notice must be given in the 
manner provided by the articles of association and the certificate of 
membership. Notice of the bi-monthly assessment is not necessa- 
rily mailed as of the first of the month, as article 19 of the associa- 
tion provides: “Immediately after such assessment is made, the 
secretary shall transmit by mail to each member subject thereto a 
notice,” etc. The mailing notice before the Ist September, dated of 
that date, was authorized by the articles of association, and could 
not prejudice the assured, but was for his benefit and advantage. 

Error is assigned in permitting the witness Jasper to testify to a 
conversation with Van Frank, the assured, in which he testified 
that, after he had notified Van Frank of receiving the sheet with 
names of members and amount of assessment, the latter replied the 
assessment was getting too heavy for him, and he had concluded to 
drop it. The undertaking on the part of the assured was that he 
was to pay his assessments or lose the benefit of membership. He 
could change the beneficiary at pleasure, as provided by article 23 
of the association; pay assessments or not, as he chose. It was in 
the power of the assured to deprive the beneficiary of any interest, 
and his declarations that he no longer intended to pay assessments, 
when shown in connection with the fact that he failed to pay an as- 
sessment within the time required, whereby the policy lapsed, was 
competert evidence: Hansen vs. Supreme Lodge, 140 IIl., 301; 29 
N. E., 1121. 

Twenty-two instructions were asked for plaintiff; ten were given. 
To enter into a discussion of all these refused instructions could 
subserve no useful purpose. We have carefully examined those re- 
fused instructions, and hold there was not error in refusing to give 
the same; nor was there reversible error in giving instructions for 
the defendant. That no recovery could be had by plaintiffs was 
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found by the appellate court on the facts, and the evidence clearly 
sustains the judgment of that court. We find no error in the admis- 
sion or exclusion of evidence, nor in refusing instructions asked by 
plaintiffs. There is no reversible error in instructions given for de- 
fendant. The judgment of the appellate court of the Third district 
is affirmed. Affirmed. 

Carter, J., having been of counsel in the case on the trial in the 
trial court, took no part in the decision of the case in this court. 


SUPREME COURT OF MICHIGAN. 


SHACKETT Er at. 
v8. 
PEOPLE’S MUT. BEN. SOCIETY.* 


Where a benevolent society refused to pay the claim forty-five days before 
the time of limitation had expired, a suit brought nine days after such 
expiration was too late. 


A. G. Prrts and O. M. Lronarp, for Appellant. 
Witt1am Loox (Epwarp Mrnock, of counsel), for Appellees. 


Hooker, J. 

The plaintiffs recovered a judgment against the defendant upon 
a certificate of membership in the defendant company, from which 
the defendant has appealed. Several questions are discussed, but 
we find it necessary to deal with but one. The contract provided 
that :— 

In event of the death of the person herein insured notice of the same must 
be sent to the society within sixty days from the date of said death, upon the 
receipt of which a blank proof of death will be forwarded by the society ; 
and no suit or action against the society for the recovery of any claim upon, 
under, or by virtue of this certificate shall be sustainable in any court of 
law or chancery unless such suit or action shall be commenced within the 
time of nine months next after the death of said person herein insured shall 
have occurred. 

Mr. Butler, the insured, died on July 2, 1892. The declaration 
was filed April 11, 1893, the rule to plead being duly entered upon 
that day. This was nine months and nine days alter the death of 
Butler, and therefore not within the period limited by the certificate 
within which action could be brought. It is contended that some 
of the time intervening between the time of Butler’s death and the 
filing of the declaration was consumed by negotiations, and that 


* Decision rendered Nov. 5, 1895. 
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under the decision in the case of Voorheis vs. Society (91 Mich., 469), 
the time would not begin to run while the parties were negotiating 
on the subject of an adjustment of the loss. In that case the con- 
duct of the defendant was held to estop it from setting up the 
limitation. In the present case the last letter written by the defend- 
ant was dated August 16, 1892, which contained a refusal to pay, 
upon the ground of misrepresentation. No further negotiations 
were had. The long period intervening between that time and the 
commencement of the action is an answer to the’ claim of estoppel, 
and the case is governed by the rule laid down in the cases of Law 
vs. Association, 94 Mich., 266, and Lentz vs. Insurance Co., 96 Mich., 
445. The judgment must be reversed, with costs of both courts. 
No new trial will be ordered. The other justices concurred. 


SUPREME COURT OF GEORGIA. 


HALL 
v8. 
AMERICAN EMPLOYERS’ LIABILITY INS. CO.* 


The widow and sole heir at law of a man who was instantly killed by acci- 
dental violence has no right of action against an accident insurance 
company upon a policy issued to him, by the terms of which he was 
insured ‘in the sum of —— dollars, principal sum, and of seven dollars, 
weekly indemnity ; in respect to bodily injurieseffected * * * through 
external, violent and accidental means;” the policy stipulating for the 
payment to the insured himself of the weekly indemnity for a limited 
‘period in case of his total disability, from such injuries, to transact the 
business of his occupation, and also, that, in case of his death from such 
injuries, “the company will pay the principal sum aforesaid to his : 
if surviving, or, in the eventof * * * prior death, to the legal repre- 
sentatives of the insured.” It is obvious, from the failure to fill the 
blanks in the policy above indicated, that no insurance for any principal 
sum in favor of any person was intended; and neither the heirs nor 
representatives of the insured were in any event entitled to the ‘‘ weekly 
indemnity.” Death is not a ‘‘disability,” within the meaning of the 
terms of the contract embodied in such a policy. 


Arnotp & O’Bryay, for Plaintiff in Error. 
Hittyer, ALEXANDER & Lamepi, for Defendant in Error. 


Lumpkin, J. 
The American Employers’ Liability Insurance Company issued to 
Walter Hall a policy of insurance, the portions of which now 
material are briefly stated in the headnote. It will be observed 
that the obligation of the company, in case of injury to the insured, 
* Decision rendered, July 15, 1895. Syllabus by the Court. 
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was to pay to him the weekly indemnity stipulated for in the policy, 
There is nothing in the policy binding the company to pay this 
indemnity to the heirs or representatives of the insured, or to any 
person other than himself. The policy obviously contemplated 
that if he was injured in the manner therein specified, but not 
fatally, he himself would be entitled, within the limit stated, to re- 
ceive seven dollars weekly during ‘the period of his disability to 
transact the business of his occupation. It plainly did not con- 
template the payment of any such indemnity in case of his sudden 
and accidental death. The company evidently used a printed 
policy, containing blanks, rendering it, if so desired, capable of 
being made a more comprehensive contract of insurance than as 
above indicated. This becomes obvious by a mere glance at the 
above-mentioned recitals of the material portions of the policy, 
It is also obvious that, by filling the blanks, the policy might have 
been made such as to render the company liable for a specified 
principal sum, which, in the event of the accidental death of the 
insured, would have been payable to his wife, or to some other 
designated beneficiary, or to his legal representatives. But the 
blanks in question were not filled, and therefore it was not a policy 
for any principal sum payable to any designated person. The con- 
tract to pay a weekly indemnity of seven dollars was an undertaking 
entirely separate and distinct from any undertaking to pay a 
principal sum. 

It appears from the allegations of the declaration that the insured 
was killed instantly in a railroad accident. His widow, although 
his sole heir at law, was certainly not entitled to recover from the 
insurance company any amount as a principal sum, because, as has 
been shown, there was no contract in the policy which would render 
the company thus liable. This seems to have been recognized by 
her attorney, and the action is brought in terms to recover the 
stipulated weekly indemnity for a period of 52 consecutive weeks, 
upon the idea that the death of the insured was a “disability, ” 
which rendered him for that length of time totally unable to 
transact the business of his occupation; and upon the further idea 
that this indemnity was payable to the widow, as the sole heir of 
her deceased husband. Her case breaks down for two reasons: 
First, death is evidently not the kind of disability to which the 
policy refers; and, second, even if it was, there is nothing in the 
policy which would render the indemnity payable to the widow, in 
any capacity, as the survivor of her deceased husband. The court 
was manifestly right in sustaining the demurrer to the declaration. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


McDOWELL 
v8. 
ETNA INS. CO. 
ROYAL INS. CO. 
PHEENIX INS. CO. * 


The statute provided that failure of an insurance company to appoint referees 
under the provision of a standard policy, within ten days after written 
request, was a waiver of arbitration. 

Held, That failure to pay any attention within that period to a written re- 
quest mailed was a waiver, where the copies of such letters mailed were 
produced after the company failed to comply with a notice to produce 
all letters received. 


Conant & Conant, for Plaintiff. 

Wo. G. Basser, for Defendants. 

Morton, J. 

The principal question in these cases relates to the admission of 
secondary evidence of the contents of certain letters which the court 
found were duly sent, postage paid, by the counsel for the plaintiff 
to the defendants and their attorneys of record in these suits, and 
which according to the well-settled rule in such cases were prima 
facie received by the persons to whom they were sent: Marston vs: 
Bigelow, 150 Mass., 45; Briggs vs. Hervey, 130: Mass., 186; Huntley 
vs. Whittier, 105 Mass., 391. Neither of the originals was presented 
by the defendants. But there is nothing tending to show that they 
were not in fact received by them, or were not in their possession 
at the time of the trial. The notice to produce, which was dated, 
* Greenfield, April 13, 1895,” and which was received by the attorneys 
of record of the defendants in regular course of mail, notified them 

To produce at the coming trial of the cases of Brice W. McDowell vs. £tna 
Ins. Co., Royal Ins. Co., Phenix Ins, Co., in our superior court the present 
term here, all proofs of loss, written schedules, letters, and communications 
or written memoranda of every kind, received by the above-named companies 
defendant, or by you as their attorneys, each and all of them, received from 
the said plaintiff or from his attorneys at any time since the fire mentioned 
in the several declarations in said suits. 

The notice required the production, therefore, among other things 
of all letters relating to the subject-matter of the suits, received by 
the defendants or their attorneys from the plaintiff or his attorneys 
between January 1, 1894, and its date. 


* Decision rendered, October 17, 1895. 
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It is objected, in substance, that the letters called for were not 
described in the notice with sufficient particularity. But we think 
that they were sufficiently described by the subject to which they 
related: Bemis vs. Charles, 1 Metc. (Mass.), 440; Bogart vs. Brown, 
5 Pick., 18; Jones vs. Parker, 20 N. H., 31; Jacob vs. Lee, 2 Moody 
& R., 33; Morris vs. Hauser, id., 392; Rogers vs. Custance, id., 179; 
Vasse vs. Mifflin, 4 Wash., C. C., 519, Fed. Cas., No. 16,895. The 
time covered by the notice was only about 16 months. There is 
nothing to show that the correspondence between the parties and 
their counsel was so extensive as to render it reasonable that the 
notice should describe the portions of it that were wanted, or that 
the letters were so mingled with others as to render it difficult to 
separate them. The object of requiring notice to produce the 
original before secondary evidence of contents can be given is to 
afford an opportunity to the opposite party to produce it, and 
thereby secure, if he desires, the best evidence of its contents: 
Dwyer vs. Collins, 7 Exch., 639. In the present cases the defendants 
did not object that they were taken by surprise, or that they did not 
understand what letters were meant, or that they wanted delay in 
order to enable them to produce originals. See Bogart vs. Brown, 
supra. We think that the ruling admitting the letters from copies 
was right. 

The defendants further contend that there was not sufficient evi- 
dence that, before the actions were commenced, they had waived 
the provisions in the policies requiring the amounts of the losses to 
be determined by arbitration. But by St. 1891, c. 291, § 1, it is 
expressly provided that an insurance company shall be deemed to 
have waived its right to arbitration, under a policy in the standard 
form provided in this commonwealth (which these policies were), if 
it does not, within 10 days after a written request to appoint referees 
under the provision for arbitration, name three men, or if it does 

Not, within ten days after receiving the names of three men named by the 
insured under said provision, make known to the insured its choice of one of 
them to act as one of such referees. 

The copies of letters put in by the plaintiff show that a request 
was made in writing by him, of each of the defendants, to appoint 
referees to determine the loss under its policy, and that the names 
of three persons to act as such referees were submitted. Neither of 
the defendants appears to have paid any attention to the requests 
thus made, and these actions were not brought till more than 10 days 
after the requests were made. The defendants must be held, there- 
fore, to have waived their right to have the amounts of the losses 
determined by arbitration. Exceptions overruled. 





Supreme Court of New Jersey. 


LOWER COURT DECISIONS. 


ASSIGNMENT OF POLICY. 
Supreme Court of New Jersey. 


KASE 
vs. 


HARTFORD FIRE INS. CO. 


A policy of insurance is a contract of indemnity, personal to the party to 
whom it is issued, or for whose interest the insurer undertakes to be re- 
sponsible in case of loss, and cannot be transferred to a third person, so 
as to be valid in his hands against the insurer, without the insurer’s 
consent, 


Argued at February term, 1895, before Beasley, C. J., and Reed 
and Gummere, JJ. 


J Frank Fort, for Plaintiff in Error. 
Epw. A. & Wituiam T. Day, forDefendant in Error. 
GuMM_ERE, J. 

This is an action brought by the plaintiff, for the benefit of Albert 
O. Headley, upon a policy of insurance issued by the defendant cor- 
poration. The principal facts in the case are undisputed, and briefly 
these: The Hartford Fire Insurance Company on the 8th day of 
May, 1890, issued to G. Schwab & Bros. a policy of insurance upon 
certain property in the city of Newark, which was covered by a 
mortgage held by John H. Kase, the plaintiff in this suit. The pol- 
icy contained this clause: “Loss, if any, payable to John H. Kase, 
mortgagee, as interest may appear.” It also contained the ordinary 
provision that the interest of the mortgagee should not be invali- 
dated by any act or neglect of the mortgagor, nor by any change in 
the ownership of the property. On the 10th day of November, 1891, 
Kase assigned to Headley the mortgage which covered the insured 
property, together with the bond which it was given to secure, but 
did not assign to him the policy of insurance, or his interest in it. 
Nor did the insurance company consent to the transfer to Headley, 
or agree that he should stand in the place of Kase, so far as pay- 
ment of any loss was concerned. A short time after the mortgage 
was assigned, and on the 28th of November of the same year, the 
~® Decision rendered, Oct. 23, 1895, SyllabusbytheQourt. #2 
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mortgaged premises were partially destroyed by fire. Before this 
occurred, however, the policy of insurance had become invalidated, 
as against the owners of the premises, by reason of their violation 
of certain of its conditions, and had ceased to be an obligation of 
the company, as far as they were concerned. After the fire oc- 
curred, Kase delivered the policy of insurance to Headley, and then 
brought this suit, in his own name, for the use of Headley. 

The question to be determined is whether such a suit can be 
maintained, and damages recovered from the company, by reason of 
the partial destruction by fire of the mortgaged premises, notwith- 
standing that at time of the fire the policy had become invalidated, 
as against the owners of the premises, and that Kase, although he 
had assigned his mortgage to Headley before the fire occurred, 
failed to transfer to him his interest, as mortgagee, in the policy of 
insurance. It seems clear that, in the condition of affairs above nar- 
rated, this action cannot be maintained. So far as Kase is con- 
cerned, he has not suffered any loss by reason of the injury 
to the mortgaged premises, for he had no interest in them when 
the fire occurred. So far as Headley, the assiguee of the mort- 
gage, is concerned, although it is true that the fire depreciated 
his mortgage security, and thereby inflicted pecuniary loss upon 
him, yet, as he had no interest in the policy of insurance at the time 
of the fire, he has no right to call upon the defendant company to 
make good the loss which he has sustained. A policy of insurance 
is a contract of indemnity, personal to the party to whom it is is- 
sued, or for whose interest the insurer undertakes to be responsible 
in case of loss, and cannot be transferred to a third person, so as to 
be valid in his hands against the insurer, without the insurer’s con- 
sent: Wilson vs. Hill, 3 Metc. (Mass.), 69; Flanagan vs Insurance 
Co., 25 N. J. Law, 506; Rayner vs. Preston, 18 Ch., Div. 1. Not only 
was no such consent given in this case, but no attempt was made by 
the mortgagee to transfer to his assignee his interest in the policy of 
insurance until after the risk which it insured had determined. 

The judgment of the court below should be affirmed. 





Miscellaneous Decision. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Fay or Buripre. 


The Supreme Court of Louisiana in the Case of Steppe vs. Alter 
and O’Rourke, decided December 16, 1895, and reported by W. O. 
Hart, Chief Justice Nichols rendered an opinion of which the 
syllabus is as follows: Every one is bound to keep his buildings in 
repair so that neither their fall nor that of any part of the materials 
composing them may injure the neighbors or passengers, under 
penalty of all losses and damages which may result from the neglect 
of the owner in that respect. The owner of the building cannot 
free himself from this primary obligation by leaving to an insurance 
company which, carrying a policy on the building, had neglected 
after a fire to make repairs upon it to determine the necessity and 
extent of repairs. He cannot, as between himself and the public, 
shift responsibility from himself to the insurance company. The 
insurance contract may fix and determine the right and obligations 
of the parties thereto, but it is not a criterion by which to test the 
liability of the owner to it. Amount of damages reduced from 
$6,500 to $4,000, and judgment affirmed. 





Rossiter vs. Attna Life Ins. Co. 


SUPREME COURT OF WISCONSIN. 


ROSSITER 
v8. 
JETNA LIFE INS. CO.* 


The application stipulated that the insurance should not be binding until 
receipt of premium by the company during the lifetime of insured. 
Afterwards the agent notified the insured that he had his policy and there 
was evidence that the first half of the first premium was to be taken out 
in bond by the agent. After this the agent left a receipt with applicant’s 
clerk acknowledging part payment and setting forth that the policy would 
be delivered on payment of the balance. The applicant died two days 
later, and there was no evidence that he had received this receipt. There 
was evidence that directly after the agent told applicant’s brother about 
the delivery of the receipt and assured him the policy would hold good 
as if delivered. 

Held, That the contract was not complete. 


Appeal from Circuit Court, Dane County; Robert G. Siebecker, 
Judge. 

Statement of facts by Pryney, J. 

This was an action on an alleged contract of insurance. It was 
alleged in the plaintiff's complaint: That the defendant company 
on August 10, 1889, insured the plaintiff's husband, G. W. Rossiter, 
in the sum of $10,000, on his life, to be paid to the plaintiff on his 
death, in consideration of the semi-annual premium of $73.90 to be 
paid by him during his life, the risk to attach that day; “the said 
insurance to be by policy of insurance, to be issued without delay 
by the defendant; the first semi-annual premium of $73.90 to be 
paid, as to one-half thereof, within a reasonable time after the de- 
livery of the policy, and, as to the other half, in the board and 
lodging of the general agent of the defendant, Charles Barker,— 
and that in pursuance of such contract the plaintiff’s husband signed 
and executed an applivation in writing for a policy to be issued and 
delivered by the defendant in accordance with such contract, and 
delivered the same to said Barker,” as such agent. That before 
September 5, 1889, the defendant made and transmitted such policy 
to said Barker, “ whereby the defendant agreed, under and by virtue 
of said contract,” to insure said Rossiter’s life. That in September, 
1889, Barker notified the insured that he had his policy for $10,000, 
all “O. K.”; and on the 14th of September, 1889, Barker. delivered 
to a clerk in charge of Rossiter’s Hotel (he being absent) a receipt 
for the first semi-annual premium due for said policy, and notified 

Decision rendered, Oct. 22, 1895. . ere 
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him that the purpose of such receipt was to show that the policy 
was in force, and that the plaintiff could collect the money, if any- 
thing happened to plaintiff's husband, and requested him to deliver 
such receipt to said Rossiter. That Barker made the same state- 
ment to Rossiter’s brother, later, who informed Rossiter thereof, and 
that the latter.accepted the receipt. That Rossiter died September 
16, 1889, and prior to his death had furnished, in accordance: with 
such contract, board and lodging to said Barker to the amount of 
$16.50, and that no further sum was paid in discharge of said first 
premium during Rossiter’s lifetime. That on the 18th day of the 
same month the balance of said premium was tendered to one 
Gilman, an agent of the defendant, and delivery of said policy was 
demanded. It is alleged that Rossiter performed all the conditions 
of the said contract in his lifetime, and that the defendant had 
failed to perform, on its part, to plaintiff's damage of $10,000. The 
answer is to the effect that Rossiter, August 28, 1889, delivered to 
the defendant’s agent Barker his application, dated the 10th of the 
same month, for a policy on his life, for plaintiff's benefit, in the sum 
of $10,000, in consideration of the payment of the semi-annual pre- 
mium of $73.90 during his lifetime,—the first installment to be paid 
in his lifetime, and before the policy should take effect; that the 
application was transmitted to the secretary of the company, in 
order that a policy might be issued, and was approved, and a policy 
was issued, and transmitted to said agent, Barker, to be delivered 
upon payment of said first installment; that on different days and 
times from the 8th to the 14th, and on the 16th of September, 1889, 
agents of the defendant duly tendered and offered to deliver said 
policy to Rossiter, and demanded payment of the first installment 
of premium, but that on each occasion said Rossiter refused to ac- 
cept or receive same, and refused to pay said premium, or any part 
of it, and wholly and absolutely repudiated all the negotiations be- 
tween him and the company, and wholly failed to perform the con- 
ditions of the application. The answer insists that no payment 
whatever, or in any manner, was ever made on the application, and 
that the said policy was returned to the defendant company with 
the receipt for the first payment of premium, signed by defendant’s 
secretary, annexed thereto, and it was insisted that there was no 
completed contract between the parties. At the trial before a jury, 
Henry W. Thompson testified on behalf of the plaintiff: That he 
was night clerk at Rossiter’s Hotel, in Chippewa Falls, and saw the 
agent Barker there on the 13th or 14th of September, 1889, and 
that between the hours of 6 and 7 in the evening, while in charge 
of the office, Barker handed him an envelope, and took it again, and 
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drew out of ,it a receipt, and wrote on the back of it, and handed it 
back to him, and told him “ to give it to Mr. Rossiter; said it was a 
receipt for the policy, or words to that effect; that he had looked 
around the house, and could not find him, and that he had to go 
away on the train.” That he did not remember of his saying any- 
thing about the policy. Barker did not stay any longer, but left 
about 7 o’clock. That he put the paper in a drawer kept as a cash 
drawer. EE. Rossiter testified: That G. W. Rossiter, his brother, 
died September 16, 1889. That on the 14th he saw Barker at the 
hotel, about half past 6 o’clock in the evening, and Barker said to 
him: “I have left a receipt with your night clerk for your brother’s 
life insurance. Your brother has been pretty busy all day, and I 
did not care to bother him. If anything should happen to him, his 
insurance will hold good from this time, as well as though he had 
the policy. I will either bring the policy up, or send it up by Mr. 
Gilman later on. He spoke about this board bill that was indorsed, 
and said that he had indorsed it there, as the understanding was 
with my brother. * * * He told me to tell my brother what he 
had said, and I did so.” The receipt was put in evidence, and reads 
as follows:— 

(Form 78) Chippewa Falls, August 28th, 1889. Upon payment, on or be- 
fore sixty days from date of policy, of seventy-three and 90-100 dollars, we 
promise to deliver to G. W. Rossiter a policy of insurance for ten thousand 
dollars on the life of himself, if the application therefor is approved at the 
home office of the tna Life Insurance Company, and a policy is issued. At 
the same time we will also return the note given to apply in payment of the 
premium on said policy, which note contains the following condition: “ This 
note is given in payment of the premium on a policy of insurance in said 
company, for which I have this day applied. It is understood and agreed 
that insurance under such policy shall commence at the date of its issue, but 
that nothing shall be construed to make any insurance binding on said com- 
pany until a policy is issued, or after this note becomes due and is unpaid.” 
This agreement shall not be binding until countersigned by the agent. J. L. 
English, Secretary. Charles Barker, Agent. z 

On this paper was indorsed the following :— 


OEE FOU OOR 5 isa cowed indice dainicne od su dbiepeudaae te ccaiaasadaael Gen 
Dept. 150k, 6 Gye ~ .<s s.< ccsscwcscess ccaa na cuaeclamae we eae ad wcag e 


$16 50 

A letter was put in evidence, in the handwriting of Barker, to 
Rossiter, since deceased, dated September 5, 1889, as follows: “I 
have your policy for $10,000, all O. K. Ishall be with you on Satur- 
day,” etc. He further testified that he heard some conversation be- 
tween his brother and Barker in the office, about the middle or latter 
part of August; that he could not give the exact words; that they 





164 Supreme Court of Wisconsin. [| March, 
‘ 

were talking about this insurance, and that the first half of the first 
premium was to be taken out by Mr. Barker; that he could not state 
the exact words; that there was nothing said about the other half 
that he could remember, and that he could not remember what his 
brother said about it, only in that way; that he could not give the 
language either of them used. 

The defendant moved for a nonsuit, but the motion was denied. 
The defendant put in evidence said application of G. W. Rossiter, 
which recites that 
He was desirous of effecting. an insurance with the tna Life Insurance Com- 
pany in the sum of $10,000 on his life, upon the renewal plan. 

And proceeded to make certain representations, and give certain 
answers to questions, and contains the following stipulation :— 

I understand that all policies and agreements made by the said tna Life 
Insurance Company are signed by its president or secretary, and that no other 
person can grant insurance, or make any agreement binding upon said com- 
pany; * * * and I further agree that the insurance hereby proposed shall 
not be binding on said company until the amount of premium, as stated 
therein, shall be received by said company, or an accredited agent thereof, 
during the lifetime of myself, and a receipt given therefor, signed by the 
president or secretary of the company. 


It appeared that the note, provisions of which are recited in the 
receipt (“form 78”) of August 28, 1889, had never been given, and 


that no note had ever been given by Rossiter to the defendant for 
the first payment of premium, or any part of it, or for any other 
payment, and he never paid any part of the premium. The appli- 
cation for a policy was dated back to August 10, 1889, so that 
Rossiter could go in under the rates for persons 29 years of age. 
The agent Barker testified that the figures on the back of “ form 78,” 
handed to the night clerk September 14, 1889, were made to show 
what he was owing for board; that he had no money with him, and 
did not want to go away without leaving something to show his 
board bill. The defendant asked the court to direct a verdict in its 
favor, which the court refused. After verdict and judgment thereon 
for the plaintiff, the defendant appealed. 


L. J. Rusk and Grorce W. Birp, for Appellant. 
Jenxins & Jenkins and H. W. Cuynowers, for Respondent. 


Pinvey, J. (after stating the facts.) 
The written policy that the defendant issued on the life of G. W. 
Rossiter, and forwarded to its agent for delivery, was never in fact 
delivered, and did not become a binding contract between the 
parties. The only ground upon which the plaintiff's recovery can 
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be sustained is that the defendant had entered into a valid executory 
agreement with Rossiter, during his lifetime, to insure his life for 
$10,000 for the plaintiff's benefit. The evidence bearing on this 
question has been fully stated, and it is very brief, and does not 
admit of misapprehension. Putting the facts together in the order 
in which they occurred, it is evident that the negotiations for the 
issue of a policy of insurance to Rossiter began about the middle 
or latter part of August, 1889, and probably at or about the time the 
latter made his written application, which was dated back to August 
10th, so he could be insured as being of the age of 29 years. This 
application was for a written policy, and in it Rossiter agreed that 

The insurance hereby proposed shall not be binding on said company until 
the amount of premium, as stated therein, shall be received by said company, 
or aii agent thereof, during‘the lifetime of myself, and a receipt given there- 
for, signed by the president or secretary of the company. 

Whether this application was delivered contemporaneous with, or 
prior to, or subsequent to, the conversation between G. W. Rossiter 
and the agent, testified to by E. Rossiter, is not material. If the 
conversation was first in order of time, or contemporaneous with 
the delivery of the application, the written document must be taken 
as the true expression of the state of the negotiation, and the relative 
position and rights of the parties. If the conversation occurred 
subsequently, the evidence of the witness was not sufficient to go to 
the jury as independent evidence of a parol contract for insurance, 
or as evidence of any material modification of the existing stipula- 
tion, except in respect to the manner in which the first half of the 
first installment of premium was to be paid; and in respect to that 
the witness simply says that “it was to be taken out by Mr. Barker,” 
the agent. He testified there was nothing said about the other half, 
that he could remember, and that he “could not remember what his 
brother said about it, only in that way.” The matter appears to 
have remained in this condition until September 5th, when the de- 
fendant’s agent Barker notified Rossiter, by letter of that date, that 
he had his policy for $10,000, and would be with him Saturday. 
The matter continued in this situation until September 14th, clearly 
on the basis of the written application, and evidently with the ex- 
pectation that the transaction would be concluded by the delivery 
of a written policy upon the basis of the written application, save 
that there is evidence that the first half of the first premium was 
“to be taken out by Mr. Barker,” and up to this time there is no 
evidence whatever of any other agreement, or tending to show any 
contract for insurance on the life of Rossiter, which was to be bind- 
ing upon the company, until the entire first premium should be paid, 
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and in Rossiter’s lifetime, as stipulated in the written application. 
If the case had stopped here, it would have been too clear for ques- 
tion, and it only remains to consider the effect of the receipt (“form 
78”) dated August 28, 1889, but which was left with the night clerk 
of the hotel Rossiter was keeping on the 14th of September, about 
7 o'clock in the evening,—two days before he died. Barker, the de- 
fendant’s agent, as the plaintiff's evidence shows, had received the 
written policy to deliver, and was at G. W. Rossiter’s hotel with the 
intention—presumably, at least—of closing the transaction, and de- 
livering the policy accordingly; but he was unable to find Rossiter, 
or get his attention to this business. The night clerk, Thomas, 
testified that an envelope containing the receipt was handed to him 
by Barker, with instructions to give it to Rossiter; that Barker said 
“that he had looked around the house, and could not find him, and 
that he had to go away on the train.” The night clerk put the 
paper in the cash box. E. Rossiter testified that Barker told him 
that evening: “I have left a receipt with your night clerk for your 
brother’s insurance. Your brother has been pretty busy all day, 
and I did not care to bother him. If anything should happen to 
him, his insurance will hold good from this time as well as though 
he had the policy. I will either bring the policy up, or send it up 
by Mr. Gilman later on,”—and that he told him to tell his brother 
what he had said, and that he did so. This is the substance of what 
transpired. In the first place, it is material to observe that this evi- 
dence shows that Barker and G. W. Rossiter either did not meet 
that day, or that nothing transpired between them on the subject of 
insurance. Certainly, there is not the slightest evidence of any new 
contract made that day between the parties, or of any modification 
of the existing arrangement. There is no evidence from which a 
jury could be allowed to infer that there had been any meeting of 
the minds of the parties on any new proposition or contract. What 
the effect would have been if the agent had met Rossiter, and made 
to him the statements testified to by these witnesses, and he had 
received from him the receipt, and had assented to its terms, we 
have no occasion to consider. Although E. Rossiter testifies that he 
told his brother what the agent said, there is no proof that G. W. 
Rossiter ever spoke a single word in reply, or ever saw the receipt, 
or that the night clerk, or any one, ever gave it to him. For these 
reasons the receipt is not available as evidence of any contract for 
insurance, and affords no proof of any alteration of the previously 
existing arrangement, as disclosed by the testimony. There was 
clearly no evidence of any completed or binding contract of or for 
insurance between the parties at the time of G. W. Rossiter’s death, 
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to take the case to the jury; and the circuit court erred in not 
directing a verdict, as requested, for the defendant. The judgment 
of the circuit court is reversed, and the cause is remanded for a 
new trial. 


SUPREME COURT OF NORTH DAKOTA. 


PURCELL 
v8. 
ST. PAUL FIRE & MARINE INS. CoO.* 


The complaint set up a good cause of action on an insurance policy; also a 
good cause of action on a promise to pay a specified amount in settlement 
of the loss thereunder. Defendant put in issue the allegations of both 
causes of action, and set up as an affirmative defense a detense which was 
good only on the theory that the action was on the policy. No motion was 
made by defendant, either before or at the trial, to compel the plaintiff to 
elect on which cause of action he would stand. It was not precluded by 
the action of the court or of plaintiff from availing itself on the trial of the 
defenses to the cause of action in the policy set forth in its answer, nor did 
it offer evidence to sustain them. Held, that the trial court did not err in 
directing a verdict for plaintiff where the undisputed evidence estab- 
lished a liability under the policy, although the plaintiff failed to prove 
the alleged promise. 

Held, Further, that an exemplified copy of the record of garnishee proceed- 
ings against defendant herein, in an action in the state of Minnesota 
against the insured, in which appeared what purported to be defendant’s 
disclosure therein, was competent evidence that such disclosure was in 
fact made, and therefore admissible against defendant as an admission by 
its officer in the course of his duty under the law. 

In an action against A. in one state, the pendency of garnishment proceedings 
against A. in another state is no defense when it appears that at the time 
they were commenced A. knew that the defendant in the action in which 
they were instituted did not own the claim against A. 


ON REHEARING. 

Proofs of loss constitute notice of loss. If furnished too late to constitute no- 
tice of loss according to the terms of the policy, the company waives the 
element of time, under section 4179, Comp. Laws, by omitting promptly 
and specifically to object to them on the ground that they do not consti- 
tute timely notice of loss. 

When evidence is offered to establish a fact from which the law infers a 
waiver of notice of loss, and defendant does not object to the evidence as 
incompetent to establish such waiver under the pleadings, it is too late to 
raise the point for the first time in supreme court that the complaint sets 
forth a performance of the conditions of the policy relating to the giving 
of notice of loss, instead of a waiver of the performance of such conditions. 


Joun E Greene and Kyerrner & Fauntieroy, for Appellant. 
W. E. Purcect, Cuas. E. Wotre, and L. B. Everpetz, for Respondent. 


* Decision rendered, June 7, 1895. Syilabus by the Court. 
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Cortiss, J. 

Plaintiff has obtained a verdict against defendant on a claim aris- 
ing out of the insurance of the property of one Horatio Taylor by 
defendant. The verdict in favor of plaintiff was directed by the 
court at the close of the case. From an order denying a motion for 
a new trial this appeal is taken. 

Defendant contends that the court should have granted its motion 
made at the trial that the court direct a verdict in its favor on xc- 
count of the failure of the plaintiff to prove his case. The complaint 
alleges the incorporation of the defendant, the ownership of the in- | 
sured property by Taylor, the execution and delivery to him by de- 
fendant of an insurance policy wherein and whereby defendant in- 
sured this property against all loss or damage by fire for the period 
of five years from the date thereof, the destruction of such property 
by fire, the making of proofs of loss by Taylor; and alleges in terms 
a performance of all the other conditions of such policy of insurance 
on his part. Then follows an averment in these words: “That 
thereafter, and on the 3d day of November, 1893, the said Horatio 
Taylor and defendant adjusted the amount of said Taylor’s loss and 
damage by reason of said fire, and it was then mutually agreed be- 
tween the said Taylor and the defendant that in settlement of the 
said Taylor’s claim for loss under said policy of insurance by reason 
of said fire he would accept from the defendant, and the defendant 
should pay to the said Taylor, the sum of seven hundred dollars; 
and the defendant, in consideration of such settlement of the said 
Taylor’s claim for such loss and damage, then promised and agreed 
to pay to said Taylor said sum of money.” The defendant further 
alleges that at a specified time Taylor assigned “to one James Pur- 
don all the right, title, and interest of the said Horatio Taylor in and 
to the said claim against the defendant by reason of said insurance 
and said loss and said adjustment and settlement;” aud, further, 
that Purdon thereafter assigned to the plaintiff “ all his right, title, 
and interest in and to the said claim against the said defendant by 
reason of the insurance and loss and of the adjustment and settle- 
meut aforesaid.” Then follows an averment that defendant has not 
paid “the said loss or the said sum of money.” It is apparent from 
this analysis of the complaint that the pleader has set up two causes 
of action for the same ciaim,—one arising out of the contract of in- 
surance, the destruction of the insured property by fire, and the 
adjustment of the loss from such fire, thus fixing the amount of re- 
covery; the other springing from the express agreement of the 
defendant to pay the sum of $700 in settlement of Taylor’s claim for 
his loss under the policy. Tue insured, in case there has been an 
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adjustment and an agreement to pay a stipulated sum, may sue on 
this promise, or he may, at his option, fall back upon the policy for 
his cause of action: 2 Wood, Ins., § 450. In case he unites both 
causes of action in the same complaint, the defendant has his remedy 
by motion to make the pleading more definite, or possibly to compel 
the plaintiff to elect on which theory he will proceed. Under com- 
mon-law rules of pleading the objection that the declaration was 
faulty for duplicity had to be taken advantage of by special demur- 
rer. This is stated to be the law by Stephens, Chitty and Bliss. 
Steph. Pl., 251; 1 Chit. Pl., 226; Bliss, Code Pl., § 288. Mr. Bliss 
says: “ This vice, both in the declaration and in subsequent plead- 
ings, is treated as a fault in form merely, and can only be brought 
to the notice of the court by special demurrer.” Indeed, he indi- 
cates that different grounds of recovery may be set forth in the 
same pleading where they are stated in different counts, and this is 
expressly held in many cases, as we shall see. We are not called 
upon to express any opinion on that point. But it is clear that the 
settled rule was that the party could attack the pleading only by 
special demurrer. Special demurrers have been abolished in this 
state, and it is no longer a ground of demurrer under our procedure 
that the plaintiff has set forth two causes of action in his complaint, 
when his purpose is to recover only a single claim. It is not a case’ 
of failure to set forth a cause of action. Instead of that the com- 
plaint states two causes of action: bliss, Code, Pl. § 293; Mills vs. 
Barney, 22 Cal., 240. Such a case would not fall within any other 
ground of demurrer: Comp. Laws, § 4909. But the defendant may 
move to compel the plaintiff to elect on which theory he will try his 
case. If he does not so move either before or at the trial, the plain- 
tiff may recover on either cause of action if the evidence will justify 
such a recovery: Conaughty vs. Nichols, 42 N. Y., 83-88; Bliss, 
Code Pl., § 292. In the case in 42 N. Y. the court said: “If they 
choose to accept the complaint without moving to strike out any 
portion of it, or to compel the plaintiff to make it more definite, or to 
elect in regard to the form of action, they should not upon the trial 
have been allowed to prevent a recovery by the plaintiff of a judg- 
ment for the amount of his demand. * * * It is quite probable 
that the plaintiff intended, down to the trial, to recover against the 
defendants for a wrongful conversion of the proceeds of the sale of 
the property consigned to them, and doubtless the mistake should 
have been fatal but for the ample statement of facts contained in the 
complaint, which justified a recovery on contract for the amount of 
his demand. It does not follow that, because the parties go down 
to the trial upon a particular theory, which is not supported by the 
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proof, the cause is to be dismissed, when there are facts alleged in 
the complaint, and sustained by the evidence, sufficient to justify a 
recovery upon a different theory or form of action. There is no 
substantial reason why, under such circumstances, a party should be 
turned out of court, and compelled to commence a new action, 
thereby occasioning expense, delay, and multiplicity of suits to ac- 
complish a just result. It is against the spirit and letter of the Code, 
and substantial justice is not promoted thereby.” Mr. Bliss says 
tbat, if no objection is made by motion, the objection is waived, 
“ and, if plaintiff shows himself entitled to relief on either ground, it 
should be given him:” Section 292. To same effect are Hawley vs. 
Wilkinson, 18 Minn., 525 (Gil. 468); Plummer vs. Mold, 22 Minn., 15; 
Fern vs. Vanderbilt, 13 Abb. Prac., 72; Seymour vs. Lorillard, 51 N. 
Y. Super. Ct., 399; Waller vs. Lyon, 17 N. Y. Wkly. Dig., 305; Rob- 
erts vs. Leslie, 46 N. Y. Super. Ct., 76; Longprey vs. Yates, 31 Hun, 
432; Birdseye vs. Smith, 32 Barb., 217; Velie vs. Insurance Co., 65 
How. Prac., 1; Dorr vs. Mills, 3 Civ. Proc. R., 7; Blank vs. Harts- 
horn, 37 Hun, 101; Rothchild vs. Railway Co. (Sup.) 10 N. ¥. Supp., 
36. Indeed, many of these cases hold that it is entirely within the 
discretion of the court to allow both causes of action to stand, and 
in some of them the action of the trial court refusing to compel the 
plaintift to elect was sustained; and in one case—Blank vs. Harts- 
horn—the general term reversed an order of the special term com- 
pelling the plaintiff to make such election. To hold that a defend- 
ant, without calling upon the plaintiff to elect on. which cause of 
action he will stand, can, at the end of a trial, insist that the case 
shall be dismissed because the plaintiff has not sustained one cause 
of action, although the other is fully made out, would be to establish 
a rule which did not exist under a much less liberal system of pro- 
cedure than that under which we are now administering justice. 
The defendant has at no time called upon the plaintiff to elect on 
which cause of action he would proceed. On the contrary, the 
whole scope of its answer makes it plain that defendant intended to 
put in issue material averments of the complaint under both causes 
of action. The answer denies the ownership of the property by 
Taylor, its destruction by fire, the furnishing of proofs of loss by 
Taylor, and the fact that he has performed the other conditions of 
the policy. In fact every allegation is controverted except those re- 
lating to the issue of the policy and the non-payment of the plain- 
tiff’s alleged claim. If defendant was not defending this case on the 
theory that the complaint set up a cause of action on the policy, but 
on the sole hypothesis that the suit was on the promise to pay $700 
in settlement of the loss, it is strange that it should have wasted any 
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time in denying averments which, on the iatter theory of the case, 
were utterly immaterial. If the action was on the promise alone, 
then defendant would win if the promise was not established, al- 
though all the other facts were admitted. On the other hand, if 
plaintiff should succeed in establishing such promise,then these other 
allegations of the complaint would become immaterial, and disproof of 
them would not save the defendant from defeat: 2 Wood, Ins., § 450. 

Defendant, in its answer, alleged as a defense that the fire was set 
by Taylor for the purpose of obtaining the insurance money. But 
this would constitute no defense to an action on the promise, in the 
absence of further allegations showing a right on the part of the 
defendant to rescind the alleged settlement. It would, however, 
constitute a perfect defense to an action on the policy, and was 
plainly inserted in the answer on that theory. The complaint con- 
tained a perfect cause of action on the policy. It also set forth a 
cause of action onthe promise. Defendant, without moving to have 
plaintiff elect on which cause of action he would stand, saw fit to 
interpose an answer to both causes of action. It might have pro- 
tected itself fully by compelling the plaintiff to choose his ground of 
recovery. In that event it would have had only cne cause of action 
to answer and litigate. Jt cannot claim that it has been debarred 
from proving defenses that would be good to an action on the policy, 
for there were in fact several such defenses set up in the answer, and 
they could unquestionably have been proved on the trial, provided a 
conclusive case against defendant under the promise should not 
have been made out. The condition in which the defendant found 
itself on the trial could not have been forced upon it against its wish. 
It might have compelled the plaintiff to elect. Instead of doing this, 
it accepted the issues tendered, and went to trial onthem. Had the 
trial court ruled that no defense to the cause of action on the policy 
should be proved, then a different question would be presented; 
but defendant made no attempt to establish any defense on this 
theory of the case. It was not because of the condition of the plead- 
ings, but because of its own voluntary failure to offer evidence, that 
it failed to establish a defense to the cause of action on the contract 
of insurance. The case of Stockton Combined Harvester & Agri- 
cultural Works vs.Glens Falls Ins. Co. (Cal.) is not directly in point. 
In that case the whole emphasis of the complaint was on the prom- 
ise to pay, made after adjustment. But in this case the real stress 
of the pleading appears to be placed on the contract of insurance. 
The plaintiff set forth the contract, the ownership by Taylor of the 
insured property, the destruction thereof by fire, the making of 
proofs of loss, and the performance of all the conditions of contract 
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of insurance to be performed on the part of the insured, the fact 
that the amount of the damage occasioned by the fire had been fixed 
at the sum of $700; and averred the assignment to Purdon, and by 
him to plaintiff, of the claim against the defendant, by reason, not 
of the promise to pay, but by reason of the insurance, loss, adjust- 
ment, and settlement; and in conclusion it is alleged, not only that 
defendant bas not paid said sum of money, but also that it has not 
paid said loss. The whole trend of the complaint seems to indicate 
a purpose on the part of the pleader to rely on the promise to pay 
on the adjustment of the loss as fixing the amount of such loss. 
Certainly, in view of the other averments of the answer, it cannot be 
said that by a single allegation of a promise to pay, in connection 
with an allegation as to adjustment of the loss, the pleader has pre- 
cluded himself from claiming that his action is on the policy, when 
defendant has not called on him to elect, but has by his answer 
treated it as an action thereon as well as on the promise. In the 
case in California the defendant does not appear to have treated the 
complaint by his answer as embracing a cause of action on the 
policy, as defendant has done in this case. 

The question then arises whether plaintiff established a cause of 
action on the policy. The only defect of proof on that theory of 
the case which is here urged relates to the extent of the damage 
sustained by the loss. We think there was ample evidence on this 
point, and, there being no proof to the contrary, the court was jus- 
tified in directing a verdict for the plaintiff. The evidence to estab- 
lish the amount of the loss was contained in a disclosure made by 
defendant’s president in garnishee proceedings in the state of Min- 
nesota. In a suit in that state, brought against Taylor, the plaintiff 
in that action served a garnishee summons on the defendant herein, 
and such defendant, through its president, made disclosure that, 
while it disputed its liability for the loss, the amount thereof had 
been adjusted by it, and fixed at the sum of $700; and that, in case 
it was liable at all, this was the amount of its liability. This was 
the only additional fact which the plairtiff herein needed to prove 
to make out his case, and this admission by the defendant in its dis- 
closure, which was in a sense its answer in the garnishment proceed- 
ings, fully established such fact. It was not contended on the trial 
that the papers received in evidence were not an exemplification of 
the record of the action in Minnesota. The disclosure of the defend- 
ant therein was in the nature of an answer in a judicial proceeding. 
The garnishment law of Minnesota gave Taylor’s creditors a right 
to institute in effect an action on the policy against the insurance 
company by the garnishee proceedings. This action within an 
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action proceeds in all respects as the main action itself in case the 
garnishee denies liability and the plaintiff desires to litigate that 
question in that action. In such a case the plaintiff, with leave of 
court, files his supplemental complaint against the garnishee, and 
the latter answers it, and the issues thus presented are tried the 
same as the issues in the main action. But if the garnishee in his 
disclosure admits his liability to the defendant in the action, no sup- 
plemental complaint and answer thereto are necessary, and judg- 
ment against the garnishee is, at the proper time, rendered upon 
the disclosure. That there may be a record on which this judy- 
ment can be entered, the law requires the officer taking the dis- 
closure to take full minutes of the same, and file them with other 
papers in the case. The disclosure is thus made a record in the 
action. Like all other records, it imports verity. What it purports 
to show is deemed true. There is stronger reason for putting faith 
in the truthfulness of the statements of a record that it contains the 
disclosure made by a garnishee than for accepting as true the utter- 
ances of a record that a certain paper therein is the answer of a 
defendant. The record in the former case has behind it the oath 
of a sworn officer; i. e., the officer who takes the disclosure of the 
garnishee. Such disclosure is not merely testimony. It is a record 
in a judicial proceeding, and, if it purports to contain the admis- 
sions of the defendant, as it does in this case, it must, like all other 
records, be regarded as speaking the truth. In this case it is a 
record in a proceeding against the same defendant on the same 
claim; and on principle it is as competent evidence of defend- 
ant’s admissions as would be a record of an answer in an action 
brought by Taylor himself against the defendant to enforce the 
same alleged liability. This garnishment record would have been 
admissible in the state of Minnesota as against this defendant. It 
must have the same faith and credit here. The disclosure of a cor- 
poration is required to be made by an officer thereof. It must, 
therefore, be presumed that the officer who makes such disclosure 
had authority to make the same for the corporation. The garnish- 
ment law of Minnesota was proved in this case as a fact. See sec- 
tions 164-187, both inclusive, of title 10, c. 66, of the General Stat- 
utes of 1878 (sections 5306-5331, Gen. St. 1894). 

There remains one more point to be considered. The defendant 
interposed as a plea in abatement the pendency of these garnish- 
ment proceedings in that state. Assuming. without deciding, that 
such a plea would be good in a proper case, it is clear that defend- 
ant’s own answer defeats its plea. It alleges that more than a 
month before the institution of the garnishment proceedings against 
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it the defendant Taylor in that action assigned his claim against the 
garnishee to Purdon, and that Purdon notified the defendant here- 
in of such assignment. It thus appears that at the time the plain- 
tiff in the action in Minnesota sought to attach the claim against 
the garnishee as the property of Taylor it was not his property, but 
belonged to Purdon, who thereafter assigned it to plaintiff. These 
facts would establish a perfect defense to the garnishment pro- 
ceedings in Minnesota. It is plain that the garnishee cannot be 
held liable therein: Mansfield vs. Stevens (Minn.); Williams vs. 
Railroad Co. (Minn.); Macdonald vs. Kneeland, 5 Minn., 352 (Gil. 
283); Lewis vs. Lawrence (Minn.). Itis a significant fact that, 
while the garnishee might have secured his discharge, or compelled 
the plaintiff in that action to proceed to enforce the claim against 
it, it had, at the time of the trial of this action, taken no such steps, 
although nearly a year had then elapsed since the disclosure was 
made. The defendant, therefore, is in this position before this court: 
It claims and shows that it has a perfect defense to these garnish- 
ment proceedings, and yet urges its failure to secure a discharge 
therefrom as a reason why this plaintiff should wait until it has seen 
fit to move for a discharge. The plaintiff is under no obligation to 
make such a motion, and none of the parties to the proceedings in 
Minnesota have any interest in making it, while one of them at 
least—the garnishee therein, the very defendant in this case—has 
a direct interest in permanently pustponing the day of this dis- 
charge as such garnishee. The case of Williams vs. Ingersoll (89 
N. Y., 508-525) is directly in point as fully supporting our view that, 
under the facts of this case, the pendency of the garnishment pro- 
ceedings constitutes no defense to the action. The judgment of the 
district court is affirmed. All concur. 


On REHEARING. 
(Nov. 9, 1895.) 
Coruiss, J. 

The only question not already discussed in the opinion in this 
case is the question of notice of loss. We assumed, in writing such 
opinion, that there was evidence that notice of loss had been given 
according to the provisions of the policy. On discovering our error 
in this particular, we granted a rehearing. It is obvious from the 
terms of the contract that the giving of immediate notice of loss in 
writing was a condition precedent to liability. No such notice was 
given apart from that contained in the proofs of loss. That proofs 
of loss constitute notice of loss cannot be doubted: See Weed vs. 
Insurance Co. (N. Y. App.). When the proofs of loss in this case 
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were furnished we are unable to say from the evidence. In view of 
the fact that the burden was on plaintiff to establish a case under 
the policy, we are compelled to hold that he has failed to show that 
immediate notice of loss was given by the furnishing of proofs of 
loss. They may not have been furnished until after it was too late 
under the terms of the policy to give notice of loss. Of course, the 
_ provision requiring immediate notice of loss must have a reasonable 
construction. A notice given within a few days after the loss would 
be in time: May, Ins., § 462. But the record does not show that the 
proofs of loss which constituted the only written notice given were 
furnished within a few days after the fire. But we are clear that 
there was ample evidence that the giving of immediate notice of 
loss was waived. When the proofs of loss were received by defend- 
ant, there is no pretense that it promptly, or at all, objected to their 
receipt, either as timely proofs of loss or as timely notice of loss. 
On the contrary, it retained such proofs of loss without objection or 
comment. Under our statute this constituted a waiver of timely 
notice. ‘Delay in the presentation to an insurer of notice or proofs 
of loss is waived if caused by any act of his or if he omits to make 
objection promptly and specifically upon that ground:”’ Comp. 
Laws, § 4179. See, also, Johnson vs. Insurance Co., 1 N. D., 167. 
It is urged, however, that the plaintiff cannot sustain the judgment 
on the theory that notice of loss was waived for the reason that no 
such issue was tendered by the complaint. The allegation in that 
pleading is that notice of loss was in fact given according to the 
terms of the policy. But the evidence showing that proofs of loss 
had been furnished and were received without objection was evi- 
dence from which the law would infer a waiver of timely notice of 
loss. When offered, the defendant was bound to know that such 
evidence could be used for both purposes. If, therefore, defend- 
ant’s counsel desired to raise the point that the waiver, which this 
evidence established as a matter of law, in the absence of proof that 
the defendant had objected to the proofs of loss as timely notice, 
was not pleaded, he should have objected to the evidence as being 
incompetent for the purpose under the pleadings. The result 
would have been an application to amend the complaint by setting 
up a waiver; and then, if defendant had desired time to meet this 
new issue, the court, on a proper showing, would have unquestion- 
ably granted him a continuance. Having allowed evidence to be 
received which established a waiver as a matter of law, without in- 
sisting that that issue was not within the pleadings, it is too late for 
it to raise the point for the first time in this court. The judgment 
is affirmed. All concur. 
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SUPREME COURT OF WISCONSIN. 


FAUST 
_ U8. 


AMERICAN FIRE INS. CO., of PHILADELPHIA.* 

A printed clause in the policy prohibited the use or keeping of benzine. The 
policy was on a furniture store and repair shop and the furniture and 
other merchandise usual to a retail furniture store. 


Held, That the keeping of a small quantity of benzine, usual and necessary 
in the repair department, did not invalidate the policy. 


Where the adjuster, after receiving a list of the property burned, notified the 
plaintiff that the policy was void on account of the keeping of benzine, 
and the company declined any further communications regarding the loss, 
proofs of loss were waived. 


= 
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Statement of Facts by Marsuatt, J. 

This action was brought to recover loss sustained by the plaintiff 
under a standard insurance policy of the state of Winconsin, issued 
by defendant. The written portion of the policy reads as follows:— 

Joseph Faust: Four hundred dollars ($400) on his two-story frame, shin- 
gle-roof building and one-story frame addition thereto, occupied as a furniture 
store and repair shop, situated on the corner of East and River streets, village 
of Christiana, Dane County, Wisconsin. Four hundred dollars ($400) on the 
stock of furniture, upholstery goods, and other merchandise, not more hazard- 
ous, usual to a retail furniture store, while contained therein. 


The printed portion of the policy contained, among other things :— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if (any usage or custom of trade or 
manufacture to the contrary notwithstanding) there be kept, used, or allowed 
on the above-described premises benzine * * *. 

The policy also contained in the printed portion a provision re- 
quiring immediate notice in writing to the company in case of loss, 
and sworn proofs of loss within sixty days after date of fire. Also 
the following :— 


The company shall not be held to have waived any provision or condition 
of this policy, or of any forfeiture thereof, by any requirement, act, or proceed- 
ing on its part relating to the appraisal, or to any examination herein pro- 
vided for. This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, together with such other provisions, agreements and 
conditions as may be indorsed hereon or added hereto; and no officer, agent, 
or other representative of this company shall have power to waive any provi- 
sion or condition of this policy except such as by the terms of this policy may 
be the subject of agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
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* Decision rendered, October 22, 1895. 
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unless such waiver, if any, shall be written upon or added hereto; nor shall 
any privilege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 

The answer alleged a breach of the condition prohibiting the keep- 
ing or use of benzine on the premises; also the failure on plaintiff's 
part to furnish proofs of loss as required by the policy. The evi- 
dence shows that the assured, at the time the policy was issued, and 
at the time of the fire, bad a small amount of benzine on the prem- 
ises, kept solely for use in the repair shop, and that 1t was necessary 
for such use. The evidence also shows that notice of the loss was 
given to the company the next morning after the fire; that soon 
thereafter the company’s adjuster visited the scene, and was fur- 
nished by appellant with a list of the goods burned; that he then 
discovered that benzine had been kept on the premises, and there- 
upon notified the plaintiff that such fact rendered the policy void; 
that he took away with him the list of the property destroyed, fur- 
nished by plaintiff, and the same has ever since been retained by him 
or some one for the company. From that time on the defend- 
ant has.refused to communicate with plaintiff with respect to the 
loss. The trial court granted defendant’s motion for nonsuit upon 
the ground that the contract of insurance was rendered void by a 
violation of the provision prohibiting the keeping or use of benzine 


on the premises, and judgment was rendered accordingly. 


B. W. Jones and E. Ray Stevens, for Appellant. 
Basurorp, O’Connor & Aytwarp, for Respondent. 


Marsuatt, J. (after stating the facts.) 

The main question presented on this appeal is whether the pres- 
ence of a small amount of benzine on the premises for use in the re- 
pair shop rendered the contract of insurance void. Keeping in mind 
the undisputed evidence that the prohibited article was not kept as 
an article of merchandise for sale, but as an article usually and ne- 
cessarily kept in operating the business of the repair department of 
the furniture store, which the policy expressly covered, we find 
abundant authority to support the general rule, which we adopt, 
that where a contract of insurance, by the written portion, covers 
property to be used in conducting a particular business, the keep- 
ing of an article necessarily used in such business will not avoid the 
policy, even though expressly prohibited in the printed conditions 
of the contract. To that effect are Mears vs. Insurance Co. (92 Pa. St., 
17); Viele vs. Insurance Co. (26 Iowa, 9); Collins vs. Insurance Co. (79 
N. C., 279), —cited by appellant’s counsel, to which many may be 
added: Carrigan vs. Insurance Co., 53 Vt., 418.; Stout vs. Assurance 
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Co., 11 Biss., 313; Insurance Co. vs. Updegraff, 43 Pa. St., 350, 353; 
Plinsky vs. Insurance Co., 32 Fed., 47; Bryant vs. Insurance Co., 17 
N. Y., 200; Insurance Co. vs. Taylor, 5 Minn., 492 (Gil., 393); Whit- 
marsh vs. Insurance Co., 16 Gray, 359; Franklin Fire Insurance Co. 
vs. Chicago Ice Co., 36 Md., 102; Carlin vs. Assurance Co., 57 Md., 
515; Harper vs. Insurance Co.,17 N. Y., 197; Hall vs. Insurance Co., 
58 N. Y., 292, and many others. In the early case of Harper vs. In- 
surance Co., supra, it was held that the underwriters must be pre- 
sumed to have been acquainted with the business and with the ma- 
terials necessarily used in prosecuting it, and to have included such 
materials in the risk, the same as if each article had been particu- 
larly mentioned in the written portion of the policy; that the written 
portion in that regard will control the printed portion probibiting 
the keeping of such articles. This case has been frequently cited 
and approved, and may be said to be strictly in line with the great 
weight of authority on the subject. In Hall vs. Insurance Co., 
supra, the court referred to Harper vs. Insurance Co., supra, and 
several others of like character, stating, in effect, that they were all 
cases where the use of the prohibited article was necessary in the 
business; while in the cuse then under consideration, it was only 
said to be usually used. It was sought by the insurance company 
to avoid the policy notwithstanding, by distinguishing between ne- 
cessary and customary use, but the court held that, under a policy 
covering a business, permissiou to use all articles ordinarily, as well 
as articles necessarily used, must be held to be given and covered 
by the contract of insurance. In Carlin vs. Assurance Co., supra, 
the policy covered a factory and machinery, and prohibited the 
keeping or use of petroleum. The court held, in effect, that if 
the engine-room and machinery were included in the deseription of 
the insured premises, the keeping of petroleum, although among 
the prohibited articles, would not avoid the policy if the evidence 
showed that it was an appropriate and customary article used in the 
assured’s trade for lubricating machinery, and that he kept it solely 
for that purpose; that the insurance company, when it issued the 
policy, knew that a factory could not be run without machinery, 
and it must be supposed to have contracted with reference to such 
use as an ordinary incident of the business; that, if petroleum oil 
was usual and necessary, then such use must have been contem- 
plated, though prohibited in the printed portion of the policy. The 
court concluded that the rule in respect to the question under con- 
sideration as stated is well settled. It must be recognized that there 
is some conflict in the authorities on this subject, but the great 
weight of authority fully sustains the rule as above stated. 
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In the light of the foregoing, obviously the contract of insurance 
which covered the building to be used as a repair shop in connec- 
tion with the furniture store’ permitted all things necessary to 
the enjoyment of the property for such use. The clause in the writ- 
ten portion of the policy, “ Four hundred dollars on the stock of 
furniture, upholstery goods, and other merchandise, not more haz- 
ardous, usual to a retail furniture store,” must be construed to cover 
merchandise kept in the trade in the furniture store, and the words 
“not more hazardous” to refer to such merchandise only, and have 
no reference to the necessary articles kept for use in the repair shop. 
The words “any usage or custom of trade or manufacture to the 
contrary notwithstanding,” contained in the printed portion of the 
policy, so far as they would otherwise prohibit the necessary use of 
benzine in the repair shop, must be held to be controlled by the 
written portion of the policy, which expressly insures the building 
in part as a.repair shop; this upon the presumption, that must exist, 
that the parties intended that the repair shop as it was, and as it 
must necessarily continue to be if it continued at all, must be car- 
ried on with all usual and necessary incidents, and that as such 
it was protected by the contract of insurance; also by force of the 
well-established rule, that the written special description of the par- 
ticular subject-matter, wherever inconsistent with the printed clauses 
of the policy, must control: Insurance Co. vs. McLaughlin, 53 Pa. 
St., 485; Cushman vs. Insurance Co., 34 Me., 487; Archer vs. Insur- 
ance Co., 43 Mo., 434. The construction we thus give the policy 
renders the contract just and reasonable, and carries out the obvious 
intention of the parties to it. Any other construction would lead to 
the absurd result that the prohibitory clause of the policy would ab- 
solutely prevent the carrying on of the business expressly permitted 
in the written portion. No such absurdity can be held to have been 
contemplated by the parties, unless the terms of the contract are 
such as not to permit of any other reasonable construction. Assaid 
in Carlin vs. Insurance Co., supra: ‘“ Where the contrary is not ex- 
pressly made to appear, it is not to be presumed that, when an in- 
surance is effected with reference to an established and current busi- 
ness, whose protection is really the object of the insurance, such a 
narrow and stringent construction of the provisions of the policy 
was intended as will necessarily cause its serious embarrassment or 
suspension.” 

The only other question which requires consideration is whether 
there has been a failure to comply with the condition requiring 
proofs of loss, so as to defeat a recovery on the policy. The circum- 
stances of the defendant’s adjuster’s visit to plaintiff soon after the 
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fire; his receiving and taking away a list of the property destroyed, 
furnished by plaintiff, and the retention of the same by the company 
or its agent; and the denial of liability for the loss on account of 
the presence of benzine on the premises,—are sufficient to constitute 
a waiver of the provisions of the policy requiring proofs of loss: 
Vankirk vs. Insurance Co., 79 Wis., 627; Zeilke vs. Assurance Corp., 
64 Wis., 442; McBride vs. Insurance Co., 30 Wis., 562; Parker vs. 
Insurance Co., 34 Wis., 363; King vs. Insurance Co., 58 Wis., 508; 
Harriman vs. Insurance Co., 49 Wis., 71; Insurance Co. vs. Bachelder, 
32 Neb., 490; Carson vs. Insurance Co., 62 Iowa, 433; Boyd vs. In- 
surance Co., 70 Iowa, 325; O’Brien vs. Insurance Co., 52 Mich., 131. 
In McBride vs. Insurance Co., supra, the court held that when the 
agent of the insurance company, after examining upon the spot the 
circumstances attending the loss, told plaintiff he could not recom- 
mend the company to pay the loss for certain reasons, it was a de- 
nial of all liability on the part of the company, and a waiver of its 
right to demand the usual proofs of loss. That substantially fits this 
case. The adjuster visited the premises, and when he discovered 
the presence of benzine, according to his testimony, he did very lit- 
tle further, and told the assured the policy was to all intents and 
purposes void; that he could do nothing for him; and that he, the 
assured, would have to present his claim to the company as provided 
by the policy. That, coupled with the refusal of the company to 
hold any communication thereafter with the assured, constituted a 
denial of liability by the company on the ground of a violation of 
the clause prohibiting the use of benzine on the premises, and ef- 
fectually waived proofs of loss. It follows from the foregoing that 
the judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 





Knop vs. National Fire Ins. Co. 


SUPREME COURT OFi MICHIGAN. 


KNOP 
v8. 


NATIONAL FIRE INS. CO., or Hartrorp, Conn.* 


In an action on a policy it is not necessary, in order to prove fraud, that the 
facts should ‘admit of no other reasonable explanation,” and such in- 
struction is error. 

The policy provided that it should be void in case of any false swearing by 
the insured in any matter relating to the loss. 


That an affidavit, that property which had been saved was destroyed worked 
a forfeiture though not intended to be false or fraudulent. 


Exsrince F. Bacon, for Appellant. 

E. S. Crarxson, for Appellee. 

Grant, J. 

This is an action to recover for loss by fire upon a policy of insur- 
ance which covered $300 on a one-story dwelling house, and $300 
on household furniture and other contents. The principal defense 
was that the plaintiff had made a false statement under oath of the 
amount of the loss, and that he himself set the fire with intent to 
defraud the defendant. 

1. The circuit court instructed the jury as follows: “ Now I come 
to a very important question. It is called in law ‘fraud.’ Fraud is 
a trick, a deceit, a device, whereby one misleads another to do some 
thing to his prejudice. In law, however, it is not to be presumed. 
It is not even to be guessed at, and not arrived at by slight circum- 
stances. It must be proven the same as any other substantial fact 
in the case. The burden of proving fraud is upon the one that 
claims it—the one that charges it—because it is out of the ordinary. 
It may be proven by circumstantial evidence; but if proven by cir- 
cumstantial evidence, the rule of circumstantial evidence being a 
rather strict one, it must be proven with force and conclusiveness to 
this degree that all the circumstances (where circumstances are re- 
lied upon to make the proof) must point to the one thing claimed, 
and admit of no other reasonable explanation. That is the rule 
always for circumstantial evidence; that this must always converge 
or direct your mind between the points, and not admit of any other 
reasonable explanation.” The error in this charge is manifest. It 
virtually instructed the jury that the defense must be established 


* Decision rendered, Dec. 10, 1895. 
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beyond a reasonable doubt: Morley vs. Insurance Co., 85 Mich., 219. 
In that ease the erroneous instruction was as follows: ‘“ Proof of 
fraud should be of such a character as to be inconsistent with any 
other view than that Mr. Lenhoff was guilty of fraud.” In the pres- 
ent case the court instructed them, in substance, that the facts relied 
upon to show fraud must not admit of any other reasonable explana- 
tion. It is perhaps fair to the jury in this case to say that they 
must have understood this instruction to mean that they must find 
the fraud proven beyond any reasonable doubt, for they were not 
controlled in their verdict by the clear preponderance of the evidence. 
The above instruction was given near the close of the charge, and 
there is no other language in it to explain or modify it. The charge, 
in fact, is entirely silent as to the preponderence of evidence. 

2. Shortly after the fire, the general agent of the defendant inves- 
tigated the loss. An examination of the house, which was not entirely 
destroyed, and the contents, aroused his suspicion. Plaintiff had 
made a list of the property which he claimed to have been destroyed. 
By the terms of the policy (a Michigan standard policy) he was en- 
titled to place the plaintiff under oath, and examine him in regard 
to the loss. To this plaintiff made no objection, and they went 
before a justice of the peace with a stenographer and an interpreter. 
Among other things, plaintiff said in his affidavit that “there was in 
the house when it burned one Domestic sewing machine, which I 
purchased from Albert Janke. * * * This sewing machine was 
burned up in the dwelling. I found some of the castings after the 
fire. They are now in the stable.” The machine was not burned, 
but, with other household goods, was covered up by firewood in a 
small barn or shed in the rear of the house. Plaintiff admits that 
on the Sunday morning, before the fire, about half past four, he 
commenced to wheel two one-horse wagon loads of wood into this 
shed, and that he wheeled it all in that morning. This was stated 
in his affidavit before the justice. The fire occurred the next morn- 
ing, about ten o’clock. The plaintiff was at his work in a factory 
near by; his children had been left at a neighbor’s; and his wife had 
gone to Detroit. It is insisted by the defendart that this statement 
was false in fact, and therefore rendered the policy void. It is con- 
ceded by plaintiff’s counsel in his brief that he stated that the 
machine was burnt up, but that he made a reasonable explanation of 
this when he testified that when he made out the list, and swore to 
it, he thought the machine had burned up, but he found out after- 
wards that it was in the barn. This is the only explanation given 
by him of his false affidavit. The policy cuntains the following 
clause :— 
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This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof; or if the interest of the insured in the 
property be not truly stated herein; or in case of any fraud or false swearing 
by the insnred touching any matter relating to this insurance, or the subject 
thereof, whether before or after a loss. 

The defendent requested the court to instruct the jury that this 
false statement rendered the policy void. This was refused, and the 
court instructed the jury as follows: “If any of the property which 
the plaintiff swore was burned was not in fact destroyed, and the 
plaintiff knew of that fact when he made an affidavit, such swearing 
would be false swearing, within the meaning of the policy, and would 
void the policy, and the defendant would be entitled to a verdict. 
An intentional false affidavit made by the insured in regard to the 
loss of personal property would void the policy, not only as to per- 
sonal property insured in the policy, but also as to the buildings 
insured in the policy; and the plaintiff would not be entitled to re- 
cover for any part of his insurance if such false affidavits were made, 
and intentionally made, because that would be deceiving. If you 
find from the testimony that the plaintiff made a false statement in 
regard to the property burned up for the purpose of defrauding the 
company, such statement would render void the policy, and the 
plaintiff could not recover.” This policy was in the form authorized 
by the insurance law of this state. The purpose of the examination 
of the assured under cath is to give the insurer the opportunity to 
investigate promptly into the circumstances of the loss, and to ascer- 
tain what property was destroyed while the facts are fresh in the 
mind of the assured. Usually the assured alone knows what articles 
of personal property were destroyed by the fire. The insurer is 
usually compelled to rely upon his statement. He is therefore bound 
to act in good faith, and to base his sworn statement of the loss upon 
his own actual knowledge. The law will not permit him to make 
reckless statements, which are untrue, and then say that he was mis- 
taken, and honestly thought the articles were destroyed. The affi- 
davit must be based upon his knowledge, not upon bis belief or his 
thoughts; otherwise, this provision of the law and of the policy is 
substantially worthless to the insurer, who in most cases has no 
other alternative but to rely upon this sworn statement. In a simi- 
lar case the court used this language: “A policy of insurance is a 
contract, in the making of which peculiar and great confidence must, 
of necessity, be reposed by the insurer in the insured. Good faith 
and fair dealing are especially required by the former of the latter. 
The former must mainly depend on the oath of the latter, and the 
account he may render to show the fact of the loss of the property 
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insured, and the amount of the damage incurred by him, for which 
he claims indemnity under the policy:” Moore vs. Insurance Co., 28 
Grat., 517. In another case it was held that where the assured re- 
lied upon the statement of his wife as to the articles destroyed, 
which was in fact false, he could not recover, although he intended 
no fraud. It was said: “If he made representations assuming to 
know the facts, when he had no knowledge, and such statements 
turned out to be false, it was a fraud within the meaning of the 
policy:” Mullen vs. Insurance Co., 58 Vt., 113. In a similar case 
the Supreme Court of the United States said: “The object of the 
provisions in the policies of insurance, requiring the assured to sub- 
mit himself to an examination under oath, to be reduced to writing, 
was to enable the company to possess itself of all knowledge, and 
all information as to other sources and means of knowledge, in re- 
gard to the facts material to their rights, to enable them to decide 
upon their obligations, and to protect them against false claims. 
And every interrogatory that was relevant and pertinent in such an 
examination was material, in the sense that a true answer to it was 
of the substance of the obligation of the assured: ” Claflin vs. Insur- 
ance Co., 110 U.S., 94. 

If the testimony of the plaintiff’s wife were true, the sewing ma- 
chine had not been in the house for two months. The day before, 
he had piled the wood around and above this machine and other 
household goods in the shed. If he did not know that the statement 
was false, he could readily have ascertained the fact from his wife, 
of whom he would naturally inquire, and whose assistance he would 
obtain in making out the list of her own and the children’s clothing 
and household goods. He gave no intimation that any goods were 
covered up in the barn, nor disclosed the fact, until several days 
after the fire, when Mr. Row (defendant’s agent) had removed the 
wood, and discovered the machine and the other concealed property. 
Plaintiff assumed to speak positively and from actual knowledge 
upon which he intended to rely in settling the loss. If the affidavit 
was not intentionally false, it was made in utter disregard of his 
duty under the contract, and was a false statement, within the lan- 
guage of the policy, and vitiated it. Judgment should be reversed, 
and a new trial ordered. 

Lone, J. We concur with Mr. Justice Grant on the first point in 
his opinion, and for that reason a new trial must be granted. Upon 
the second point we think the court properly refused the request to 
charge. 

McGrath, C. J., and Montgomery and Hooper, J. J., concurred 
with Long, J. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HILL 
v8. 


COMMERCIAL UNION INS. CoO.* 


A written permit attached to the policy as required and granted by the agents 
of the company for the building to remain unoccupied, with a verbal 
statement that they would put on a mechanics’ permit when mechanics 
began work, was not an agreement for such permit until further notice 
to the agents that such work had begun; nor did the fact that the agents 
were also agents of the insured for leasing the property and ,retained 
possession of the policy affect the case. 

Consent to vacancy does not include consent to repairs. 


An unaccepted offer of compromise does not estop the company from a defense. 


TuatcHer B. Dunn, for Plaintiff. 
Frank P. Goutprne and Frank Dean, for Defendant. 


ALLEN, J. 
The risk was increased under circumstances which would avoid 
the policy, unless this defense is cut off by the acts of the defendant’s 


agents. The agents had authority to grant permits for vacancies,. 
and also for repairs, by attaching written or printed permits to pol- 
icies, and sending copies thereof to the defendant. They had al- 
ready granted such a permit for allowing the building to remain 
unoccupied, and one of them had said to the plaintiff, “ When the 
mechanics begin work we will put on [to the policy] a mechanics’ 
permit.” But it was never, in fact, done, and the agents had not 
been informed and did not know that the mechanics had begun 
work. There is nothing to show that the agents had authority to 
bind the defendant by an oral agreement to grant a permit (Parker 
vs. Insurance Co., 162 Mass. 479, 39, and cases cited); and more- 
over, their promise as made implied that notice should be given to 
them before thé permit should be attached to the policy. It was no 
present permit, and no agreement for a future permit, unless upon 
further notice. The fact that the defendant’s agents, who were 
also agents of the plaintiff in respect to caring for and leasing the 
property, had the policy in their hands is immaterial. The plaintiff 
contends that adding the permit for repairs to the permit for vacancy 
would not change the grade of risk, and that the permit for vacancy 
therefore includes the permit for repairs, and that the assent of the 
defendant thereto is to be presumed. If that were so, the plaintiff, 


* Decision rendered, Oct, 17, 185. 
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on getting leave to do one of the things provided against in the 
policy, might do all the rest without permission. “That cannot be. 
The unaccepted offer of compromise creates no estoppel, and shows 
no waiver on the part of the defendant. Judgment for defendant. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


MINNESOTA TITLE INSURANCE & TRUST CO. 


v8. 
DREXEL Et AL.* 


A title policy insured a mortgagee against loss through defects in title or 
existing liens or incumbrances. It stipulated, as precedent to any right 
of action, that the insured should convey his title to the company at a 
price equal to the amount bid in case of a foreclosure sale ; that payment 
or discharge of the mortgage indebtedness should annul it, and that the 
company should be allowed to defend any action affecting the title. Suits 
were afterwards brought to establish prior mechanics’ liens, which were 
unsuccessfully defended by the company, and the property was sold in 
satisfaction. The insured then foreclosed and bought in the property for 
the amount due with cost in interest. The insured died and the company 
refusing either to buy the property of his representatives at the price paid 
on foreclosure sale, or to redeem from the mechanics’ liens, the representa- 
tives redeemed and brought suit. 


Held, That the purchase at foreclosure sale did not cancel the mortgage, and, 
therefore, did not annul the policy. 


Held, That the company, having refused to buy or redeem, was liable under 
the policy for the amount paid for such purpose. 


Statement of case by Catpwe tt, J. 

The defendants in error, John R. Drexel et al., on the 7th of 
March, 1894, filed in the United States Circuit Court for the District 
of Minnesota, at Minneapolis, their complaint at law against the 
plaintiff in error, the Minnesota Title Insurance & Trust Company, 
alleging, in substance, that, on the 1st day of June, 1889, Anthony 
J. Drexel loaned to Alfred J. Condit $55,000, taking as security 
therefor seven mortgages on separate parcels of a block of land, and 
the brick and stone tenements situated thereon, in the city of Minne- 
apolis, which are particularly described in the complaint. That on 
the 19th of June, 1889, the defendant, the Minnesota Title Insurance 
& Trust Company, for the consideration of $126, made and delivered 
to Drexel, the mortgagee, its policy of insurance which is made part 
of the complaint and reads as follows:— 








* Decision rendered, September 16, 1895. 
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Capital, $500,000. 
Guaranty Fund with State Auditor, $200,000. 
Policy No. 3,151. Amount, $55,000. Block No. 


Minnesota Title Insurance & Trust Company, a corporation duly established 
by law in Minnesota, by this policy of insurance, in consideration of the sum 
of one hundred and twenty-six dollars to it paid, doth hereby covenant that it 
will, for the period of twenty-five years from the date hereof, indemnify, keep 
harmless, and insure Anthony J. Drexel, the mortgagee named in seven cer- 
tain mortgages executed by Alfred J. Condit and Nellie D. Condit, his wife, 
as mortgagors, dated June Ist, 1889, and filed for record in the office of the 
registrar of deeds of Hennepin County, Minnesota, June 5th, 1829, at tive 
o’clock and — minutes, P. M., and all persons vlaiming the estate and interest 
of said mortgagee under said mortgage by descent, or by will, and all other 
persons to whom said mortgage may be assigned, from all loss or damage not 
exceeding fifty-five thousand dollars, which the said insured shall, during said 
period of twenty-five years, sustain by reason of defects of the title of said 
mortgagors to the real estate or interest described in Schedule A, hereto an- 
nexed, or by reason of liens or incumbrances affecting the same at the date 
hereof, excepting only such as are set forth in Schedule B; subject to the 
conditions and stipulations hereto annexed and together with said schedules 
made a part of this policy. This policy is issued upon an application num- 
bered 1,137}, which application is agreed by all parties claiming hereunder to 
be a warranty of the facts therein stated. (Signed by the company.) 


The conditions of the policy annexed to and made a part of it, 


which are material to be considered in the decision of this case, 
read as follows:— 


No right of action shall accrue under this policy until the expiration of 
thirty days after notice in writing to the company of eviction or final judg- 
ment as above, and until the insured (unless absolved therefrom by the com- 
pany) has, at the company’s option, either assigned and conveyed, or in writing 
agreed on demand to assign and convey, to the company, or to such person as 
it may name, all the right, title, and interest of the insured in and to said 
above-described real estate, or interest, at the following price, viz.: 

(a) If the interest of the insured shall then be merely a mortgagee’s interest, 
or still subject to redemption, the price to be paid shall be the amount then 
remaining unpaid on said mortgage indebtedness or the amount necessary to 
permit such redemption. 

(b) If the interest of the insured shall, by foreclosure and the expiration of 
the period of redemption, have matured into an ownership in fee simple, the 
price to be paid, unless determined by mutual agreement, shall be the amount 
bid at said foreclosure sale, with interest thereon at legal rate from the date 
of such foreclosure sale, together with any and all subsequent expenditures 
by the insured for improvements, taxes, or assessments on said real estate, 
with interest at the legal rate on each of such expenditures, from the date of 
the making thereof, less any sum or sums received by said insured from any 
partial redemption or sales of said real estate. 

(4) As long as the interest of the insured in said real estate consists of a 
mortgagee’s interest, and subject to redemption, the liability under this policy 
shall not exceed the amount at any time remaining unpaid on the mortgage 
indebtedness, and the company may, at its option, at any time, pay the 
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amount then remaining unpaid on said mortgage, and in that case the mort- 
gagee or his assigns shall by proper instrument assign to this company said 
mortgage, together with said mortgage note and debt, or the portion thereof 
remaining unpaid. Any assignment of said mortgage shall carry with it the 
ownership of this policy, without notice to or assent of this company, except- 
ing only an assignment to the original mortgagor or mortgagors, his or their 
heirs or assigns, which will avoid and terminate this policy, unless consented 
to in writing by this company. Payment, discharge, or satisfaction of said 
mortgage indebtedness (except by foreclosure of said mortgage), or the pas- 
sage of title (except by will or descent) acquired by the insured by foreclosure 
of said mortgage, or assignment of this policy separate from said mortgage, 
shall fully terminate, annul, and avoid this policy, and all liability of the 
company thereunder. 

(5) This company will, at its own cost and charge, defend the insured in all 
actions of ejectment, or other proceedings founded upon a claim of title or 
incumbrance, prior in date to this policy, and not herein and iu Schedule B 
excepted, reserving, nevertheless, the option of settling the claim or of paying 
the amount of its liability at that time under this policy; and payment, or 
tender of payment, of such amount, shall determine all liability of the com- 
pany thereunder. In case any such action or proceeding is begun, and the 
insured shall be made a party thereto, or shall otherwise learn thereof, it shall 
be the duty of the insured to at once notify the company thereof in writing, 
and secure to it the right to defend the action or proceeding, and to give all 
possible assistance therein. If such notice shall not be given, and such right 
to defend be secured to the company in such action or proceeding, at once 
after the insured shall acquire knowledge of the commencement of such action 
or proceeding, then this insurance and policy shall be void; provided, how- 
ever, that failure to notify shall in no case prejudice the claim of a mere mort- 
gagee not a party to such action or proceeding, or not served with summons 
therein (except by publication), or not having any knowledge of such action 
or proceeding. 

It is alleged that, at the date of the mortgages, and at the time of 
the issuance of the policy of insurance, there were mechanics’ liens 
on the mortgaged premises which were afterwards adjudged by the 
Supreme Court of the State of Minnesota to be prior and superior 
to the lien of the mortgages; that when suit was brought to enforce 
the mechanics’ liens, Drexel, the mortgagee and insured, notified 
the defendant company, and that the company appeared and de- 
fended the action in Drexel’s name; that afterwards the mortgaged 
property was sold to satisfy the mechanics’ lien judgments for the 
sum of $31,360, and the sale duly confirmed; that default was made 
in the payment of the mortgage debt to Drexel, secured by the seven 
mortgages, and that each of these mortgages was, in the month of 
March, 1890, duly foreclosed by publication of notice, and sale of 
the mortgaged premises in the mode prescribed by the laws of the 
state of Minnesota, and that Drexel, the mortgagee, became the pur- 
chaser of the same for the sum of $58,551.93, the amount then due 
on the mortgages, with costs; that the property was not redeemed 
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from this sale, and on the 11th day of March, 1891, the purchaser, 
Drexel, became the owner in fee of the same by virtue of his pur- 
chase thereof at the foreclosure sale; that Drexel died on the 30th 
of June, 1893, and the plaintiffs and George W. Childs, since de- 
ceased, were, on the 31st day of October, 1893, duly appointed his 
executors; that on the 2d day of January, 1894, the plaintiffs served 
the defendant with written notice setting out all the foregoing facts, 
and offering to convey to the defendant, or to such person as it 
might name, all the right, title, and interest of the insured in the 
mortgaged premises, upon the payment by the defendant company 
of the amount paid therefor at the foreclosure sale, and interest 
thereon, and demanding of the defendant, if it declined to make this 
payment and accept such conveyance, that it redeem the premises 
from the sale under the mechanics’ lien judgments. To this demand 
the defendant made the following reply :— 
Minneapolis, January 15, 1894. 
Gentlemen: Referring to policy of this company, No. 3,151, issued to 
Anthony J. Drexel, and the notice and demand thereunder made by you 
January 2d, 1894, allow to say: We are advised that no obligation rests upon 
this company to redeem from the judgment sale mentioned by you in said no- 
tice, and the board of directors has not felt at liberty to make such redemp- 
tion unless legally bounden to do so. We therefore decline to purchase the 
interest of those claiming under Mr. Drexel, or to redeem the premises de- 
scribed in the policy from the sale made November 21, 1893, under judgment 
of Hennepin County District Court, as demanded by you. If it shall be held 
that by redeeming from said sale a loss shall be suffered by you, and that loss 
be covered by our policy, we will cheerfully meet it, as it is not our desire to 
attempt to avoid our just obligations. 
Yours, respectfully, Minnesota Title Insurance & Trust Company, 
By J. U. Barnes, President. 


Thereupon the plaintiffs were compelled to redeem the property 
from the sale under the mechanics’ lien judgments, which they did 
by paying to the sheriff on the 1st day of March, 1894, the sum of 
$31,994.77, being the amount required by law to effect such redemp- 
tion, and the complaint prays for judgment for this sum and interest. 
The complaint avers that the mortgages and other papers and con- 
veyances relating to the mortgaged premises were duly recorded in 
apt time in the proper recorder’s office. The defendant interposed 
a general demurrer to the complaint, which was overruled, and the 
defendant declining to plead further, judgment was rendered in 
favor of the plaintiffs for the sum claimed, and the defendant there- 
upon sued out this writ of error. 


Dantet Fisn, for Plaintiff in Error. 
~ Cartes J. Bartieson, for Defendants in Error. 
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Before Caldwell, Sanborn, and Thayer, Circuit Judges. 

Catpwe.., C. J., after stating the case as above, delivered the 
opinion of the court 

The only error assigned is the overruling of the demurrer to the 
complaint. The contention of the learned counsel for the plaintiff 
in error is that the foreclosure of the mortgages by notice and sale, 
and the purchase of the mortgaged premises by the mortgagee for 
the full amount of the mortgage debt, “ cancelled the mortgage debt 
as completely as though it had been paid in cash,” and that such 
satisfaction of the mortgage debt inures to the benefit of the insurer, 
and absolves it from liability on its policy as fully as if the mortgage 
debt had been extinguished by a cash payment made by the mort- 
gagor. Thecontention is not sound. The cases cited by counsel 
to support this contention have no application to this case. 

The case at bar depends upon the construction of the policy of 
insurance, and the same liberal rules of interpretation that apply to 
fire and other policies of insurance are applicable to the policy in 
suit. The policy in suit, on the point in question, is not ambiguous, 
nor its meaning doubtful; but if there was room to doubt as to its 
proper interpretation, the doubt would have to be resolved in favor 
of the insured, according to the settled canon of construction applic- 
able to such contracts: National Bank vs. Insurance Co., 95 U.S., 
673, 678; Thompson vs. Insurance Co., 136 U. S., 287, 297; 2 Whart. 
Cont., 670; Kahnweiler vs. Insurance Co., 14 C. C. A., 485. 

The insurer is not a surety. The defendant company, for an ade- 
quate consideration, agreed to “indemnify, keep harmless, and 
insure” Drexel, the mortgagee, “ from all loss or damage, not exceed- 
ing $55,000,” the amount of the mortgage debt, which he or his 
assigns might sustain by reason of defects in the title to the mort- 
gaged premises, or by reason of liens or incumbrances thereon 
existing at the date of the policy. The contract is plain and explicit 
on this point. In a word, it is a guaranty that the mortgagee should 
not suffer any loss or damage by reason of defects in the title to the 
property, or liens or incumbrances thereon, existing at the date of 
the policy. Under this guaranty, if the mortgaged property, with 
a clear title and free from incumbrances, was worth the amount of 
the mortgage debt, the mortgagee could confidently rely upon the 
sufficiency of his security. The mechanics’ liens upon which the 
mortgaged property was sold were liens upon the property at the 
date of the policy. The defendant company, nevertheless, refused 
either to pay these prior liens, or to pay the insured the amount bid 
for the property at the foreclosure sale, which was the amount of his 
mortgage debt, thus forcing the insured, in order to protect his see 
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curity and his title, to redeem the property from the sale on the 
mechanics’ liens. 

The policy provides that, where by foreclosure the insured has 
acquired the title to the property, the price to be paid by the insurer 
“shall be the amount bid at said foreclosure sale.” The defendant 
was obligated, by the terms of the policy, either to pay this amount, 
or to relieve the property from all liens existing thereon at the date 
of the policy. It refuses to do either, and seeks to escape all liability 
by putting the burden of freeing the property from the liens exist- 
ing thereon at the date of the policy upon tie mortgagee, on the 
ground that, at the sale of the property under the mortgages, the 
mortgagee bid the full amount of his mortgage debt, and thereby 
himself assumed the burden of paying off the mechanics’ liens. 
Under the terms of the policy, the mortgagee had a right to look to 
the defendant for the extinguishment of all liens upon the property 
. which existed at the date of the policy, and to gauge his bid on the 
assumption that the defendant would discharge its obligation in this 
regard. The contention of the defendant is in the teeth of a very 
plain provision of the policy which declares:— 

Payment, discharge, or satisfaction of said mortgage indebtedness (except 
by foreclosure of said mortgage) * * * shall fully terminate, annul, and 
avoid this policy and all liability of the company thereunder. 

The case at bar falls directly within this exception. We need not 
consider what effect this provision would have where the property 
was purchased by a stranger at the foreclosure sale. Beyond con- 
troversy, it includes and binds the parties to the contract, and is 
applicable to every case where the mortgagee, insured, becomes the 
purchaser of the property at the foreclosure sale for the amount of 
his mortgage debt. The judgment of the circuit court is affirmed. 
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Painters employed to repaint the building used a gasoline torch to burn off 
the old paint, and the fire started in a cornice near which the torches had 
been used. 


Held, That painters were not mechanics within a policy provision requiring 
consent if such were employed in repairing the building. 


Held, That a denial of liability solely on the ground of the use of gasoline is a 
waiver of objection to the painters as mechanics where the fact of their 
employment was known. 


Held, That the keeping of gasoline for the purpose of filling the torches was 
not a violation of a prohibition against gasoline being kept, used, or al- 
lowed on the premises. 


Held, That where it was usual to use gasoline for such purpose the risk was 
not increased by the use of the torch within a policy prohibition against 
such increase without consent. 


Howarpv & Roos (Tomas Barss, of counsel), for Appellant. 
Lyman H. McCatt and Grorce Hueeert, for Appellee. 


Lona, J. 

On October 28, 1893, the defendant issued to the treasurer of 
Eaton County its policy of insurance, covering $3,000 on the Eaton 
County courthouse, for three years. The policy was the Michigan 
standard form, and contained the following conditions :— 

This policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the hazard be increased by any means within 
the control or knowledge of the insured, or if mechanics be employed in build- 
ing, altering, or repairing the within-described premises for more than fifteen 
days at any one time, or if there be kept, used, or allowed on the above- 
described premises benzine, naphtha, or other explosives. 

It appears that on October 12, 1893, some two weeks before this 
policy was issued, the board of supervisors provided by resolution 
for the appointment of a committee to repaint the courthouse. 
This committee, on June 1, 1894, entered into a written contract 
with S. H. Sleater to have such work performed. Sleater and his 
employes commenced this repainting three weeks and three days 
previous to the fire, and continued the work, with the exception of 
one or two days, up to that time. For the purpose of removing the 
old paint, preparatory to repainting, gasoline torches were used to 
blister or loosen it. The courthouse was a brick and stone struct- 


* Decision rendered, Dec. 10, 1895, 
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ure, with metal roof and tower. The framework of the roof, tower, 
and cornice was wood, the tower and cornice being covered with 
galvanized iron, and the roof with tin. The iron work of the build- 
ing, except the roof, had been previously painted and sanded to 
imitate stone, and this sanded paint, at the time the policy was 
issued, was pealing off; and it is claimed that, in order to make a 
good job of painting, it was necessary that it be scraped off the 
iron work. Some contention is made on the part of the defendant 
that, during the time these torches were being used, the season was 
very dry; while, on the other hand, plaintiff’s testimony showed 
that from the 16th to the 24th of June of that year there was con- 
siderable rain, and that on the 28th it rained nearly all day. It 
does appear that by the 4th of July most of the paint had been re- 
moved from the cornice by the use of these torches, and that Mr. 
Horn, who had done most of the work on the cornice, had worked 
some portion of that day thereon, when, about half-past 5 in the 
afternoon, the courthouse was discovered to be on fire. The fire 
seems to have originated some 15 feet distant from where Mr. Horn 
last used his torch on that day. After the fire, the part of the cor- 
nice where he last worked was found to be intact. Defendant con- 
tends that the torch had come in contact with some straw and other 
substance carried into the cornice by the birds, and that the iron 
work of the cornice in various places had become loosened, so that, 
by the use of the torches, the fire, penetrating through such 
crevices, communicated with the wood work. But we think this 
statement hardly borne out by the record; and Mr. Horn testifies 
that he found only two places where the galvanized iron was clear 
off; that one of the little panels had come off, but he had passed 
over that, and that there was one other bad place on the west end, 
but he had not reached that when the fire occurred; that all the 
balance of the cornice was in good condition, and he found no place 
where the seams had opened. There is little contention, however, 
but that the fire was in some way communicated by the use of this 
torch. It also appears in the case that the gasoline used in these 
torches was carried into the tower of the courthouse in a five-gallon 
can; and, in order to supply the torches, the men passed over the 
roof of the building into the tower, and filled them from the can; 
and, up to the time of the fire, Mr. Horn had used from one-half to 
a gallon per day, and the others something more than that. The 
torches were so constructed that, by pumping in air, a gas would be 
generated, which, if ignited, would create a very hot flame. As 
some of the witnesses express it, it was upon the same principle as 
VoL. XXV.—13. 
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the blow pump used by jewelers in welding their jewelry. Reply- 
ing to the letter of plaintiff, inclosing proofs of loss, the defendant, 
under date of October 1, 1894, wrote as follows: ‘We have to say 
that we have given the matter prompt attention, and thoroughly 
investigated as to the origin of this fire, and as to the condi- 
tion of the property at the time of the fire, and find there was 
employed at the time of the fire and previous thereto, one or 
more men who were using gasoline torches for the purpose of 
burning off paint on the cornices and other portions of the court- 
house, and there was stored in the courthouse gasoline for this 
use and purpose in considerable quantities, and in such quantities 
as would be a large increase of the hazard; and, further, the use of 
gasoline in gasoline-burning torches for burning off paint is a very 
great increase of hazard, so much so that it is a violation of the con- 
ditions of the contract; and, with the information we now have as 
to the use of this gasoline and its storage in the building—all 
within the knowledge and control of yourself, as treasurer, and of’ 
the county commissioners of your county, having charge of the 
county property,—this company must conclude that such act on the 
part of the proper officials of Eaton County was a voidance of the 
contract, and that by this serious increase of hazard the policy was 
voided before the fire. Hence we call your attention to these facts 
to explain to you the position which this company would be obliged 
to take in this case: If, as we understand from the reports we have 
received, these conditions existed, clearly the policy was void and 
of no effect, and there could be no liability under it after the use 
and storage of gasoline in and on the premises. And, further, that 
you may not be misled as to the position of this company, we again 
repeat, if these conditions as to the use and storage of gasoline 
existed, the policy was absolutely void, and there is no liability 
thereunder.” Upon the trial, before a jury, in Eaton County, the 
plaintiff had verdict and judgment for the amount of the policy, 
with interest. 

The first objection to the proceedings relates to the trial of the 
cause in Eaton County. Before the trial came on, the defendant 
moved for a change of venue, based upon the affidavit of one of its 
counsel, which states “that in each of said causes [there were four 
suits pending upon separate insurance policies] there will be an 
issue of fact as well as issue of law to be determined, in the opinion 
and judgment of the deponent, and deponent has thoroughly exam- 
ined into said cases, and believes he understands the issue involved 
thereunder. Deponent further states that, in his judgment, it will 
be impossible to get an impartial jury to try said causes, or either 
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of them, in said county, from the fact that the jurymen, being tax- 
payers, would be directly and financially interested in having the 
plaintiff recover judgment.” This motion was overruled. At the 
commencement of the trial, before the jury was sworn, counsel for 
de‘endant, in order to again raise the question, challenged each 
juror on the ground that he was a taxpayer of the county, and 
therefore incompetent to sit in the case. These challenges were 
overruled. Section 7555, 2 How. Ann. St., provides that the list of 
jurymen shall be taken from the assessment roll, and each regular 
juror was presumably a taxpayer of that county, but section 466, 1 
How. Ann. St., provides:— 

On the trial of every action in which a county shall be intereste@, the elec- 
tors and inhabitants of such county shall be competent witnesses and jurors. 

The contention is that this act is unconstitutional, as it seeks to 
deprive a party of the right to a trial by an impartial jury. We 
think there is no force in this contention. It is competent for the 
legislature to provide that, where the interest of a person is merely 
that of a taxpayer of a municipal corporation, it shall constitute no 
disqualification of him as a juror, judge, or commissioner in the case 
where a corporation is a party. As was said in City of Minneapolis 
vs. Wilkins (30 Minn., 142): “This does not infringe upon the con- 
stitutional right of a party to an impartial tribunal to hear his 
cause. Public policy and the necessities of the case require that 
this should be so. The ground upon which the ruling is usually 
placed is that such interest.is so remote, indirect, and insignificant 
that it may be fairly supposed to be incapable of affecting the judg- 
ment or influencing the conduct.” This same rule is laid down by 
Judge Cooley in his work on Constitutional Limitations (6th Ed., 
p. 508). 

The principal contention arises over the charge of the court, 
which is as follows: “No. 1. I instruct you that there is no founda- 
tion for the claim in this cause on the part of the defendant, that 
the policy in question was rendered void by reason of mechanics 
having been employed in repairing the building for more than 
fifteen days without any agreement indorsed upon the policy or 
added thereto permitting the same. The evidence clearly shows 
that only painters were employed in repainting the building. 
Painters are not ‘mechanics’ in the sense of this term as used in 
this policy; and neither the painters employed nor the work they 
did is embraced in this provision. And, further, I instruct you that, 
were such employes and their work comprehended within the mean- 
ing of this provision, still that the defendant has waived any breach 
thereof, if any ever occurred, and is now estopped from raising this 
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question. You will, therefore, not consider this objection as con- 
stituting any defense whatever to this action. No. 2. You are 
further instructed that the third objection of defendant—that is, 
that gasoline or naphtha was stored in the courthouse in violation 
of the provisions of the policy prohibiting the keeping, using, or 
allowing on.the premises of benzine, gasoline, naphtha, or other 
explosive—is also without force or foundation. This condition in 
the policy must be understood as prohibiting cnly the habitual 
keeping, using, or allowing of any of these articles on the premises, 
and not the oecasional introduction thereof for some temporary 
purpose connected with their occupation, such as making ordinary 
or necessary repairs, and the like. I therefore charge you that 
there is no evidence in this cause tending to show a violation of this 
condition, and hence a recovery by the plaintiff cannot be defeated 
by reason of this objection. No. 3. As to whether there has been 
an increase of hazard or violation of the terms of the policy within 
the meaning of its terms as understood and contemplated by the 
parties, I instruct you that, in determining whether or not there has 
been an increase of risk, it is essential to ascertain what the parties 
must be presumed to have contemplated when the insurance was 
made. And this involves the consideration of the usages and inci- 
dents of the risk, because where any change is warranted by the 
usage or usual incidents of the risk, although it in fact increased 
the risk, it does not come within the prohibition, because it is pre- 
sumed to have been contemplated. No. 4. The well-settled doc- 
trine seems to be that that which is necessary for the protection of 
the property or its preservation, such as ordinary repairs, by way of 
painting or otherwise, or that which is usual or incident to it for the 
purpose for which it is employed, when insured, must be regarded 
as within the contemplation of the parties, and excepted from the 
operation of any stipulation apparently to the contrary. No. 5. 
You are further instructed that the right to repair buildings is inci- 
dent to the ownership and use of the property, and alterations, 
which do not increase the risk under an insurance policy, as well as 
all ordinary repairs, may be made without affecting the validity of 
the policy. And hence, although, in making any such repairs, haz- 
ardous articles are introduced into the building, such as gasoline, 
oils, turpentine, paints, etc., the insurer is not relieved from liability 
if such articles are necessary incidents to the repairs in progress, 
No. 6. Both parties to a contract for insurance must be presumed 
to expect that the property will be preserved and kept in proper 
condition by making repairs upon it; and although the making of 
ordinary or necessary repairs in a reasonable way may sometimes 
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increase the risk more or less while the work is going on, or involve 
the use of articles whose use in a business carried on in the build- 
ing is prohibited by the policy, still the insurer would not be re- 
lieved from liability by reason of such repairs or such temporary 
increase of risk, No. 7. You are further instructed that, in_the 
absence of an express stipulation to that effect, a contract of insur- 
ance should not be held to forbid the making of ordinary repairs in 
a reasonably safe way, and provisions like those we are now consid- 
ering in the policy in question should not be deemed to apply to an 
increase of risk caused by reason of any such repairs, or to the use 
of an article necessary therefor or for the preservation of the prop- 
erty. And I instruct you that if it was reasonably necessary to re- 
move the old paint from the building, as shown in this cause, for 
the purpose of properly repairing it, and that the use of the gaso- 
line burner was reasonable and proper for that purpose, having ref- 
er.nce to the nature of the building, the danger of fire, as well as 
to other considerations properly connected with the transaction, 
the policy would not be rendered void by reason of such use, and 
such use would constitute no defense to this action.” 

The question first presented by the charge is whether the paint- 
ers employed were “mechanics” within the meaning of the policy, 
so that the insured was bound to obtain the indorsement of the 
company upon the policy permitting the repairs, inasmuch as these 
workmen were engaged for more than 15 days. Plaintiff contends 
(1) that they were not such mechanics; (2) that, if they were, the 
defendant waived any breach of that condition by its letter of Octo- 
ber 1, 1894. 

Webster defines the word “ mechanic” as 

One skilled or employed in shaping and uniting materials, such as wood, 
metals, ete., into any kind of structure, machine, or other object requiring the 
use of tools or instruments. 


The American Encyclopedia Dictionary defines the term as 


One who is employed or skilled in the construction of materials as wood, 
metal, ete., into any kind of structure or machine; one who is skilled in the 
use of tools or instruments; one who follows a mechanical trade for a living. 

In Anderson’s Law Dictionary the term is defined as 


A workman employed in shaping and uniting materials, such as wood, 
metal, into some kind of structure, machine, or other object requiring the use 
of tools. 

In Crabb’s English Synonyms the distinction between a mechanic 
and a painter is drawn as follows:— 

The mechanic is a species of artisan who works at arts purely mechanical 
in distinction from those who contribute to completion and embellishment of 
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any objects. On this ground the shoemaker is a mechanic, and a common 
painter is a simple artisan. 

It is apparent that the common acceptation of the term “me- 
chanic” does not include painters, and that painting was not in- 
tended by the terms of this policy to be included in those repairs 
which required the assent of the company to be indorsed upon the 
policy. To make the case more certain upon this point, when Mr. 
Rowe, who was called by the defendant as an expert upon insur- 
ance matters, was cross-examined, he testified: “The company I 
represent issues a permit for repairs. Never was called upon to 
issue a permit for painting alone. We never regarded painting 
alone as the kind of repairs that was contemplated by the policy.” 

We think the court was also right in stating to the jury that, if 
the painters were included within the term “mechanic” as used in 
the policy, clearly there was a waiver of any such claim by the letter 
of October 1, 1894. In the letter the company admits thoroughly 
examining the loss, the origin of the fire and attendant circum- 
stances, and undertakes to state defiuitely its reasons for denying 
liability on the policy. It is apparent that the ground, and the only 
ground, upon which all liability was denied, was the storage of 
gasoline, though in the former part of it mention was made that 
men had been employed to burn off this paint. Good faith required 
that the company should apprise the plaintiff fully of its position; 
and, failing to do this, it estops itself from asserting any defense 
other than that brought to the notice of plaintiff: Towle vs. Insur- 
ance Co., 91 Mich., 227, and cases there cited. The defendant 
having specifically called the attention of the insured to its objec- 
tions to paying the policy, reiterating the claim made, it limited its 
complaint to the use and storage of gasoline. No more definite 
statement could have been made, and it operated as a waiver of 
other causes of complaint and defenses to the action. 

The next objection is to the charge of the court upon the question 
of the use and storage of gasoline upon the premises. In the notice 
attached to the plea, the defendant sets out the manner in which the 
policy was voided under three heads; the first referring to the in- 
creased hazard to the property by the use of gasoline torches; the 
second referring to the employment of mechanics for more than 15 
days without the written assent of the company. The third matter 
of defense is set up as follows: “That gasoline or naphtha was 
stored in the courthouse of the building covered by this policy at 
the time of said fire continuously for several days immediately pre- 
ceding said fire, and that no agreement was indorsed on said policy 
or added thereto permitting such storage; and by reason thereof, 
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within the true intent and meaning of the provisions of said policy, 
said policy became null and void.” ‘The defense then set up by this 
notice relates to the storage of gasoline contrary to the terms of the 
policy, and not to the use made of it by the workmen in removing 
the paint. The court construed this condition to mean only the 
habitual keeping, using, or allowing of any of these articles on the 
premises, and not the occasional introduction thereof for some tem- 
porary purpose connected with their occupation, such as making or- 
dinary and necessary repairs or the like. While it is apparent that, 
under the notice, the defense upon that branch of the case was lim- 
ited to the storage within the building, yet the inquiry need not be 
so restricted. The question is fairly presented by the charge 
whether the storing for the purpose for which the gasoline was used 
was a violation of the terms of the policy; and the court, we think, 
properly charged the jury on that point. In Dobson vs. Sotheby 
(Moody & M., 90), the terms of the policy required that no fire should 
be kept in the building on which the rate of insurance in that case 
specified was paid. A tar barrel had been taken into the barn which 
had been insured against fire, for the purpose of repairing the build- 
ing by tarring it. No fire was ordinarily kept or made there, but a 
fire was lighted inside to boil the tar; and, by the negligence of a 
servant, the building took fire, and was consumed. The insured 
recovered. Lord Tenterden said that the condition in the policy must 
be understood as forbidding only the habitual use of the fire, and 
not its occasional introduction, as, in that case, for the temporary 
purpose connected with the occupation of the premises. In O’Niel 
vs. Insurance Co. (3 N. Y., 122), the policy provided that 

The true intent and meaning of the parties is that in case the above-men- 
tioned buildings, or either of them, shall, at any time after the making and 
during the time this policy would otherwise continue in force, be appropri- 
ated, applied, or used to or for the purpose of carrying on or exercising 
therein any trade, business or vocation denominated ‘‘ hazardous” or “ extra 
hazardous,” or for the purpose of storing therein any articles, goods or mer- 
chandise in the same condition denominated ‘‘ hazardous” or “‘ extra hazard- 
ous,” or included in the special rate, then these presents shall cease and be 
of no force or effect. 

In the conditions annexed to the policy, oil and turpentine are 
denominated “ hazardous” goods, and spirits of turpentine “ extra 
hazardous;” and house building or repairing is included within the 
memorandum of “Special Rates of Premium.” In the suit upon 
the policy it was held that painting of the inside of this house was 
not an application of the house to the purpose of carrying on the 
trade of house repairing, and that the oil and turpentine brought 
into the house for the purpose ot painting it were not “stored” 
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therein within the meaning of the clauses of the policy; and the 
court said: “The object of that clause was to prevent the house 
from being used for the ordinary deposit of hazardous goods, and 
not for their occasional introduction for the temporary purposes 
necessary to make the house tenable as a dwelling.” In Insurance 
Co. vs. Langdon (6 Wend., 623-628), undera somewhat similar 
clause, it was said: ‘The only question, then, is whether the keep- 
ing of oil and spirituous liquors in the store, under the circum- 
stances disclosed in the case, was appropriating or using the build- 
ing for the purpose of ‘storing’ of those articles within the meaning 
of the policy. Everything that was kept either in the store or cellar 
was kept for the purpose of being retailed. The smaller vessels in 
the store were replenished from the larger ones in the cellar, which 
consisted at the time of the fire of one cask of oil, one barrel of rum, 
one cask of Jamaica spirits, and one pipe of gin, from all of which 
more or less had been drawn for the use of the store. It appears to 
me that the word ‘storing’ was used by the parties in this case in 
the sense contended for by the plaintiff, viz., the keeping for safe 
custody, to be delivered out in the same condition substantially as 
when received, and applied only where the storing or safe-keeping 
is the sole or principal object of the deposit, and not where it is 
merely incidental, and the keeping is only for the purpose of con- 
sumption. If I sent a cask of wine to a warehouse to be kept for 
me, that is a storing of it; but, if I put it into my cellar or my gar- 
ret to be drawn off and drank, I apprehend the term would not be 
considered as applying.” Anderson’s Law Dictionary defines the 
term “to store” as to keep merchandise for safe custody, to be de- 
livered in the same condition as when received. In Mears vs. Insur- 
ance Co. (92 Pa. St., 15), the policy on a distillery forbade the 
insured to keep or have on the premises petroleum, naphtha, ben- 
zine, benzole, gasoline, varnish, etc., or to keep, have, or use cam- 
phine, spirit gas, or any burning fluids or chemical oils, etc. In an 
action on the policy it was held that this did not prohibit the tem- 
porary taking of benzine on the premises for the cleaning of machin- 
ery and the use of the same therefor: See, also, Faust vs. Insurance 
Co. (Wis.); Fraim vs. Insurance Co. (Pa. Sup.) We think it is clear 
that there was not such a storing of gasoline within the building as 
to avoid the policy, and the court was correcf in its charge. 
Defendant’s counsel insist, further, that the use made of this gaso- 
line in burning off the paint was a violation of the condition of the 
policy which provides: “This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void 
if the hazard be increased by any means within the control or 
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knowledge of the insured.” Considerable testimony was introduced 
tending strongly to show that it was the custom of painters, and had 
been for many years prior to the issuing of the policy in suit, to use 
these torches in removing paint; and the court submitted that ques- 
tion fairly to the jury. In Wood on Fire Insurance (2d Ed., § 253) 
the rule is stated: “In determining as to whether or not there has 
been an increase of risk, it is essential to ascertain what the parties 
must be presumed to have contemplated when the insurance was 
made, and this involves a consideration of the usages and inci- 
dents of the risk, because, if the change was one warranted by 
the usage or usual incidents of the risk, although it in fact in- 
creased the risk, it does not come within the prohibition, because 
it is presumed to have been contemplated by the parties.” In 
First Congregational Church vs. Holyoke Mut. Fire Ins. Co. (Mass.), 
and also reported in 19 Law. Rep. Ann., 587, it appeared that 
the church edifice was being repainted on the outside. It was 
built of wood, and had been painted and sanded. The paint had 
pealed and curled at the time of the fire, and for some time prior 
thereto the old paint was being taken off by the use of naphtha in 
torches similar to the ones in the present suit. The building was 
destroyed by fire after the workmen had been thus employed for 


nearly a month, and when the work was nearly completed. The 
policy provided as follows:— 


This policy shall be void if, * * * without the assent in writing or in 
print of the company, * * * the situation or circumstances affecting the 
risk shall by or with the knowledge, advice, agency, or consent of the in- 
sured be so altered as to cause an increase of such risk, * * * orif cam- 
phene, naphtha, or other chemical oils or burning fluids shall be kept or used 
by the insured on the premises, except what is known as refined potesionm, 
kerosene, or coal oil may be used for lighting, ete. 

The court said: “ On the undisputed facts as stated in the bill of 
exceptions, the only ground on which the plaintiff could fairly ask 
to present a question to the jury is that the use of naphtha and the 
change in the conditions affecting the risk occurred through making 
ordinary repairs in a reasonable and proper way, and that in the 
provisions quoted from the policy there is an implied exception of 
what is done in making ordinary repairs. It is generally held that 
such provisions are not intended to prevent the making of necessary 
repairs and the use of such means as are reasonably required for 
that purpose.” The court further said: “The making of ordinary 
repairs in a reasonable way may sometimes increase the risk more 
or léss while the work is going on, or involve the use of an article 
whose use in a business carried on in a building is prohibited by the 
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policy. In the absence of express stipulation to that effect, a con- 
tract of insurance should not be held to prohibit the making of or- 
dinary repairs in a reasonably safe way, and provisions like these we 
are considering should not be deemed to apply to an increase of risk 
or to the use of an article necessary for the preservation of the prop- 
erty. We are ofthe opinion that if the use of naphtha at the timeand 
in the manner in which it was used was “reasonable and proper in 
the repair in the building, having reference to the danger of the fire 
as well as to other considerations,it would not render the policy void.” 

Some question is raised in reference to the admission and rejec- 
tion of the testimony of witnesses, which we have carefully exam- 
ined, but find no error in the record. The only question of fact in 
the case was fairly submitted to the jury, and we think the charge of 
the court contained a correct statement of the principles of law in- 
volved. The judgment will be affirmed. 

Hooker, J., took no part in the decision; McGrath, C. J., and 
Montgomery, J., concurred with Long, J. 


Grant, J. (dissenting.) 

The contract of insurance in this case provided that it should 

Be void if the hazard be increased by any means within the control or 
knowledge of the insured, unless otherwise provided by agreement indorsed 
thereon or added thereto; or if, any usage, custom of trade or manufacture to 
the contrary notwithstanding, there be kept, used, or allowed on the prem- 
ises, benzine, gasoline, naphtha, or other explosives. 

The rate of insurance was very low. The property insured was a 
courthouse, standing in the center of a block with no other build- 
ings on it. 

1. It is conclusively established by the evidence, and is in fact 
conceded, that gasoline was kept, used, and allowed in the tower of 
the courthouse for 24 days; that the floor of this tower was.of pine, 
that the timbers were of pine, and that they were as dry as tinder; 
that three torches or blowpipes were used to burn the paint off from 
the cornice, which was constructed of pine timber on the inside and 
covered with galvanized iron on the outside; that these torches did 
set the building on fire and cause its destruction; that the defend- 
ant was not informed that this was to be done; that its assent was 
not obtained; and that the proper county authorities contemplated 
and permitted it, and had full knowledge of the method employed 
while it was being done. The sole claim of the plaintiff is that this 
method was customary and reasonably safe, that it was a proper 
way of making repairs, and was contemplated by the contract of in- 
surance. Can the above language be reasonably construed to mean 
that these parties contracted that plaintiff might keep, or permit to 
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be kept, within this building, for weeks, one of the most volatile and 
inflammable of substances, to be used by its painters, not upon the 
inside, but upon the outside, of the building? There was no neces- 
sity for storing it there. It could as well have been kept outside the 
building. It was, possibly, a little more convenient for the painters 
to keep it in the tower; but convenience is not the test, but reason- 
able necessity. Where the insured seeks to avoid the plain terms 
of his policy upon the ground of repairs, it certainly is incumbent 
upon him to show some necessity for the methods employed. The 
following authorities are relied on by the plaintiff: Dobson vs. 
Sotheby, Moody & M., 90; O’Neil vs. Insurance Co., 3 N. Y., 122; 
Insurance Co. vs. Langdon, 6 Wend., 623; Mears vs. Insurance Co., 
92 Pa. St., 15. In neither of these cases was the language of the 
policy like that in the present case. In Dobson vs. Sotheby it ap- 
pears that there was no agreement in the policy, but the rate of 
premium was the lowest rate, and only payable for buildings of a 
certain description wherein “no fire is kept.” The court held that 
this language applied to habitual fires, but said, “If the company 
intended to stipulate, not merely that no fire should habitually be 
- kept on the premises, but that none should ever be introduced upon 
them, they might have expressed themselves to that effect.” 

Is there any difference in meaning between the terms “ allowed ” 
and “introduced”? As used in this contract, “to allow,” as defined 
by Webster, means “to permit; suffer; tolerate.” Will it be con- 
tended that if, in that case, the policy had provided that no fire 
should be kept, used, or allowed in the building, the court would 
have held, as it did, that it was proper to make a fire to heat tar? 
In O’Neil vs. Insurance Co., the policy forbade the storing of haz- 
ardous or extra hazardous goods. The property insured was a 
private dwelling. Painters were painting the inside of the house, 
and brought into it, and kept there while the work was going on, 
the necessary material,—paints, oil, and turpentine. It was held 
that the object of that clause was to prevent the house from being 
used for the ordinary deposit of hazardous goods. In Mears vs. In- 
surance Co. the provision in the policy was as follows:— 

That, if the assured shall keep or have, in any place on the insured prem- 
ises where this policy may apply, petroleum, naphtha, benzine, benzole, gaso- 
line, benzine varnish, or any product, in whole, or in part, of either; or gun- 
powder, fireworks, nitro-glycerine, phosphorus, saltpetre, nitrate of soda; or 
keep, have, and use camphene, spirit gas, or any burning fluid, or chemical 
oils, without written permission in this policy,—then, and in every such case 
this policy shall be void. 

The plaintiff purchased 8 or 10 gallons of benzine and a small 
quantity of carbon oil, and stored them in his bonded warehouse, : 
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situated some 40 or 50 yards distant from the insured premises. 
His workmen carried the benzine in a small tin can from the ware- 
house to the distillery, and used it in cleaning the machinery. The 
court held that the words, ‘‘ keep or have,” were intended to prevent 
a storage either permanently or habitually, and that bringing a pro- 
hibited article upon the premises upon a single occasion, and for the 
sole purpose of cleaning machinery, was not keeping or having it 
there, within the meaning of the policy. Stress was laid upon the 
fact that the benzine was not kept on the insured premises during 
the period of its use, but was stored in the bonded warehouse. 
Upon the other point the court said: “The use of benzine is nut 
prohibited, in terms. If prohibited at all it must be because ben- 
zine comes within the description of burning fluid or chemical oils, 
which, in their nature, were like camphene or spirit gas, and there 
was no proof that it was of like nature.” In Insurance Co. vs. 
Langdon, the two defenses were that the business of a grocer was 
hazardous because he kept liquor and oil, and because he kept these 
articles for the purpose of retailing. It was held that the term 
“storing” meant a keeping for safe custody, and not where the 
grocer kept them for retail. We are cited to no authorities, nor 
have I been able to find any, where the provision that these 
articles shall not be “ used, kept, or allowed” upon the premises has 
been construed to cover a case like the present. If the plaintiff had 
permitted these painters to keep gasoline in the courthouse for three 
weeks, while they were painting the property of some other person 
near by, or some other county building, it would, under all the au- 
thorities, have rendered the policy void. The danger would have 
been no greater in those cases than in this, and apparently no 
greater necessity for such keeping. The language of this contract 
is clear and unequivocal. It clearly forbids certain acts, to which 
the plaintiff agreed, under the penalty of the forfeiture of his policy. 
To hold that they were not forbidden is, in my judgment, directly 
contrary to the plainest and most unequivocal language and imposes 
a contract upon the parties which they never made. 

2. It requires no testimony to inform anyone that the application 
of an intense flame to dry pine wood is dangerous and hazardous. 
A thin coat of galvanized iron was placed over the woodwork upon 
this cornice. Upon this iron was blown a flame of intense heat. It 
is common knowledge that, if there was a hole or open seam in this 
sheet iron the flame would penetrate, and set fire to the wood inside, 
and also that it would quickly heat the thin iron sufficiently to ignite 
the wood with which it was in contact. There is no testimony that 
this flame was not applied with due care, upon the assumption that 











1896. | Smith vs. German Ins. Co. 205 
it was proper to apply it at all. It is conceded that it set fire to the 
building, and that it was thereby destroyed. Either there was some 
hole or defective seam through which the flame entered, or else the 
iron was so heated by the application of the flame that it set fire to 
the woodwork. It is, therefore, established that, notwithstanding 
the care used by the painters, the use of the flame was dangerous, 
increased the hazard, and destroyed the building. It is insisted, 
however, that this is a customary and proper method of removing 
old paint from buildings, and this brings us to an examination of the 
testimony. On account of the importance of the case in the con- 
struction of insurance contracts, and the—to me—strange claim of 
the plaintiff, I give the substance of the entire testimony on the use 
of these torches. 

Mr. Samuel H. Row, who was commissioner of insurance of this 
state for 12 years, and has been the general agent for an insurance 
company in this state for 10 years, testified that he never knew paint 
to be burned off a building before, did not know that it was custom- 
ary to do so, and that no company would write insurance knowing 
that it was to be done, and that the increase of hazard was so great 
that his company would at once have canceled the policy had it 
known what was to be done, and that in his judgment it was a ma- 
terial increase of hazard. Mr. Cornell and Mr. Tillotson, both of 
whom have been state agents for 18 to 20 years, gave similar testi- 
mony. No one, experienced or inexperienced in the insurance 
business, has given any testimony tending to show that insurers 
have ever voluntarily assumed such a risk. 

Mr. Sleater, who had the contract to paint the building, testified 
that he could not tell whether or not any seams were open in the 
cornice. He never made an examination. That this was a proper 
way to remove the paint, and it could not have been done in any 
other way in 10 years. He couldn’t tell exactly how long it was 
necessary to direct the blaze upon the paint in order to blister it up. 
It was very soon,—“ according to how much you could turn off. 
You could rig that lamp so that it would take up one-half hour or a 
quarter of a minute. The ordinary way, we worked right along with 
it, using it in one hand and taking the knife in the other, and passed 
right along. I got one of these torches of Mr. Hill, and one of Mr. 
Woodbury. Mr. Woodbury is a plumber in this city, and Mr. Hill 
is a painter. I had none of my own. I have been painting 22 
years, and never owned a torch,—not that kind of a torch. I never 
used this one before I used it on this building,—not that kind of a 
torch. In my profession or trade as a painter, I never used a gaso- 
line torch in painting before. In my 22 years’ experience, this was 
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the first time I had occasion to use a gasoline torch, and I guess it 
is not very common to use such torches in small towns. I have 
heard of them being used in Charlotte before. I have never seen 
them in use, until I was shown this one, and how to use it. I was 
never called upon, in my 22 years’ practice, to take off that kind of 
paint before. I presume that kind of a torch would be more liable 
to set fire to a building than if the torch had not been used. Yes, 
sir; likely it would. The flame went with a good deal of force. 
With some force. If it got in back of the—through the joints, and 
got in back of the galvanized iron, it would be right on the tinder 
box, I presume. I have burned the paint off two buildings in 
Charlotte; off two buildings in my 22 years’ experience. Two 
buildings, and this was one of them; one other beside this building. 
I burned off what there was, just a small portion of it. It was in 
front of a store where it had scaled. With the exception of one 
front of a store and this bailding, I had never done anything of that 
sort in 22 years.” The front of this store was of solid iron. 

Francis Horn was a painter, and worked for Mr. Sleater on this 
building, and was working on it when it took fire. He testified: 
“In this lamp, when full, I had a quart of gasoline. We put in a 
quart, and this air-pump would force the air under the gasoline, and 
around in some way, so as to force it out thetop. That would gen- 
erate the gas, and it would be this gas that would burn. It would 
be hard to tell how long a flame that would make. We might pump 
it full, or as full as you could, and force through a flame five or six 
inches. The flame would depend upon how hard you work the 
pump. I suppose it is a good deal upon the same principle of the 
blow-pump used by jewelers in welding their jewelry. It creates a 
hot flame. In order to remove the paint you would have to make 
this hot enough to blister the paint. I had been using this torch 
around the cornice from the beginning. Had been using it some- 
thing over three weeks at the time of the fire. I found a place on 
the cornice where this galvanized iron was broken off. I found no 
places where the seams had opened; only where it came clear off. 
There were two places, I believe, where it came clear off. That was 
in behind the wood. I noticed places there where the sparrows had 
taken up trash or straw in the cornice. I found it there. I didn’t 
notice other places until after the fire. In the eagle, I believe, there 
was some which I discovered after the fire. I did not burn the paint 
off from those. There were three torches used on the job. They 
were all gasoline torches. We used a gallon, or a little over, per 
day. We averaged a gallon per day during all the time. We kept 
the gasoline in the tower at the courthouse. We kept a five-gallon 
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can of it. When we would use up five gallons, we would go and get 
it filled again, and bring it up there, and put it in the tower of the 
courthouse, and use out of it until it was all gone. One of these 
lamps took two people to use it. It didn’t pump air in the same 
way as the one I used. They used a rubber pump, and I used a 
metal. It took one to hold, and the other to scrape off. They 
didn’t have to pump it. They pumped it full, and let it go. 
Would have to fill them very often; about four times a day.” Philip 
Wareham was walking along the street just before the fire, saw 
Mr. Horn working with the blow lamp, and could hear the noise of it 
upon the street. 

Plaintiff introduced as a witness one Michael Wolf, a painter from 
Grand Rapids, who testified that they used these lamps “on any 
kind of a building,—on wooden buildings. Been in the habit of 
using them for the last 15 years, that I can remember. We keep . 
them as a part of our outfit for work. We have got half a dozen in 
our store now for that purpose. I know of no other way of remov- 
ing the paint from cornice work of a building, where it is sanded, 
and it is flaky. This is the only proper way to do it as I know of, 
or anybody else that I heard of. Used them right along for 15 years 
every summer aud spring. Generally carry a lamp right along with 
us. That is the outside work. Sometimes use them on the inside, 
where there is paint to be burned off. I never heard of an accident 
occurring from the use of these lamps. I never had one, and I 
never heard of one. I don’t see any danger in them. They cannot 
explode. I would consider it perfectly safe to use one of those lamps 
for the purpose of removing paint. I know of no other way to re- 
move it, unless they tear the cornice down and put on a new one. 
There would be no such thing as scraping it off, not in a building of 
this kind. It would take a man all his lifetime, and then he could 
not do it proper. By the use of these lamps we do not heat the 
paint very hot. You have got to hold the lamp until the paint kind 
of bubbles, and you follow right along with the scraper, and take the 
paint off as you go along. You can go in carriage shops, or in any 
shops, and you will find them burning lamps. They use them in 
carriage shops for burning off old paint,—when the buggies crack 
and chip off, to blister it.” On cross-examination, he testified: “TI 
burned all the paint off a wooden building, and didn’t set it on fire. 
I did not think that a bit remarkable. A man has got to be careful. 
There is no more danger in burning it off than if you do not burn 
it off, unless a man is careless. That depends on the man, on a 
wooden building. Of course, we do not use an inexperienced man 
to burn off paint. If a man works alone, and nobody else around 
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him, there might be danger, then, if he leaves the lamp on one spot, 
maybe 10 or 15 minutes. That makes it dangerous. It is danger- 
ous if a man is inexperienced, and is using it on a wooden building. 
I will admit that it is dangerous on any building where the flame is 
liable to come in contact with the wood, or liable to come in contact 
with trash or straw, or anything of that kind. There is danger if 
you hold the torch 10 or 15 minutes. It is liable to set a fire on a 
frame house. You can throw a flame eight inches out of the nozzle. 
It makes a roaring sound. During the last year I have burned paint 
off from about five houses. This last summer, in Grand Rapids. I 
have no idea how many houses I have painted during last summer, 
—a good many. We burned the paint off one house last year on 
Madison Avenue, that belongs to Mr. Alexander Kennedy. We 
burned off some paint on the inside.. Burned the paint off four 
rooms. Thatis the only Louse we burned off last summer. It isa 
common thing to burn off the paint where it is necessary. It is nec- 
essary a good many times, but the people do not want to pay for do- 
ing it. They like to have it done, all right, if we do it for nothing. 
Only burn the paint off one out of a hundred. I remember using 
these gasoline torches 14 years ago. That is the first I knew about 
them. I do not know how they removed the paint before that. 
They burned it off before I ever started to burn off. They removed 
it, before that, by setting it afire by turpentine, soaking it up. 
Used to use lye in taking paint off then, rubbing the lye over it, and 
scraped it off. You could not use lye on the cornices, because the 
lye gets into your eyes.” 

One H. Bower, a witness for the plaintiff, testified that he had as- 
sisted in painting the courthouse, and that he saw the lamp de- 
scribed as having been used by Mr. Horn. “I know when it was 
ordered; I guess, the first time it was filled. Fred Hill ordered it. 
I told him where to order it, and he sent and got it. It was the time 
they burned off Jerry Mikesell’s front, or Lamb & Spencer’s now. I 
do not know whether three or four years ago,—two or three years 
ago; I could not say. That was an iron front. It was not galvan- 
ized iron. I had some experience here in the city myself burning 
off paint when I went away. I burned off buggies, and some furni- 
ture and doors. We used the lamp for that purpose. We used the 
hot iron some too,—blistered the paint. I worked in Chicago for 
four years. Q. Do you know of any way they employ for the pur- 
pose of removing paint off cornice work, and off buildings, where it 
is peeling, and it becomes necessary to remove the paint, except by 
the use of these lamps? A. No, sir; not successfully. They are 
used there among those painters almost constantly. Burning it off 
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is the only practical way. We have taken it off with lye and var- 
nish, and sometimes with naphtha and benzine. They are not using 
that as much at present; not as much as they are burning it off. 
That is the only proper way for taking it off. I do not think you 
could use lye effectually on the cornice of this building. Taking 
that paint off, in order to repaint it, by the use of one of these lamps, 
is the only way that I know of taking it off, and, in my opinion, it 
was a safe way todo it. I never knew of an accident occurring from 
the use of those lamps and removing paint in that way.” On cross- 
examination he testified: “I have used these torches to burn off 
paint in Chicago on Ex-Mayor Roche’s house. I think the fore part 
of last spring. There were six or eight men in the shop that were 
to work there. I used the burner myself, some of the time. There 
were slide doors—folding doors—in the house, that had been 
painted a good many times; some of the front doors; and one of 
the front doors was burned off. We burned the iron railing of 
the steps off. We burned off the barn doors. We took them 
out of the building. They were removed, and they were made 
over, and made into smaller doors. We burned them off in- 
side the building. We took them inside and burned them off. 
They were not hung in the building. They were off from the build- 
ing. In addition to that, we burned off some from the wooden 
casing around the door or rope molding. Treated a number of 
houses in the city in that way. Icouldn’t name the houses we have 
treated in that way. It is very seldom we know the names of the 
people. I could take you right to the house if I was there, but I 
couldn’t tell you the number. When in Chicago the last time I 
worked for Mr. Widden. He does the work for insurance compa- 
nies. He does work for the Atna and the Merchants’ Insurance 
Company, in Chicago, and he does a good deal of fire work that way. 
Where the curtains, lots of times, a gas jet, where there was two 
windows together, or there was one window, where the gas jet was 
pretty close to the window, the window raised, and the curtains 
swings around, and catches fire, and burns the finish off from the 
casing, part of the casing would be charred; so you would have to 
. put in a piece, and the other part, to make it like, have to take the 
finish off, and make it all alike; and we use a burner of naphtha or 
benzine, or something or other, to take that finish off, to make like 
the new part. I could not give you any idea of the number I have 
treated in that way. I think we done a dozen jobs last summer that 
was burning a piece of work of the kind, and also papering. I have 
burned buggies off here in Charlotte. I cannot remember how 
many houses here. I think there is more risk where there is fire 
VoL. XXV.-14, 
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around building than as though there was not. There is some risk 


in burning paint off from a building; that is, more than there would 
be if you did not burn it off.” 

Mr. Sleater was recalled as a witness for the plaintiff, and testified 
that he used, in removing paint, a heating apparatus of some kind, 
—sometimes a torch, and sometimes a charcoal box. On cross- 
examination, he testified: “During all my 25 years’ experience, I 
never removed paint from the outside of a building in Charlotte by 
gasoline torches. I have removed it off from doors on the outside of 
a building. Just doors taken off from a building. There is always 
more or less danger of fire. I know that gasoline is very explosive and 
exceedingly inflammable. It is about as dangerous as anything, as 
far as explosives are concerned. I do not knowabout the intensity of 
heat, but I presume it is about as hot as any. It is volatile, and it 
generates gas very rapidly. The gas which it generates is exceed- 
ingly inflammable, and burns very rapidly. I have removed paint 
from buggy boxes and tires with gasoline torches, while the buggy 
was standing in the shop. Put it in the shop, and applied the gaso- 
line torch there.” 

It conclusively appears that no such custom existed in Charlotte, 
nor do I think it can be called a custom in Grand Rapids, where 
Mr. Wolf admits he does not use it upon one house in a hundred. 
He is the only witness who testifies to its use upon wooden build- 
ings, and he does not say whether such buildings upon which he 
used it were isolated or not. It may be entirely safe to use it upon 
buggies, doors, solid iron and brick buildings, or upon window and 
door frames set in solid brick walls or fences, where there is nothing 
back of them for the flames to reach; but, to say that it is reasona- 
ble to use it upon wooden buildings, and upon dry timber covered 
with galvanized iron, is, in my judgment, contrary to reason. We 
know, from common experience, that shingles, clapboards, boards, 
and timbers will shrink and crack, and leave spaces through which 
a flame of this kind would instantly penetrate and set fire to the cob- 
webs, dust and dry material within. From the garrets of many 
houses daylight can be seen through these cracks and crevices, 
under the eaves and around the cornice. It appears to me 
past belief that the municipality of Grand Rapids, or Chicago, 
or any city, would permit the use of this flame upon wooden 
buildings, or those covered, in whole or in part, with thin sheets 
of tin or iron, in thickly-settled localities. The danger of con- 
flagration is too great. Such use is dangerous per se, and no 
amount of expert testimony can, in my judgment, justify a finding 
by court or jury that it is reasonably safe. Mr. Wolf, plaintiff’s 
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principal witness, says: “It is dangerous on any building where the 
flame is liable to come in contact with the wood.” Was not the 
flame liable to come in contact with the wood in this case? Even in 
the Church Case, hereinafter cited, a bucket of water was kept at 
hand to put out any fire which might be kindled by the flame. 
This, however, would be of little use if the fire was kindled within 
the walls. In this case not even this precaution was taken. All the 
witnesses admit that it was dangerous, and increased the hazard 
from fire, and, even if it were customary, the unambiguous language 
of this contract is that the insured should not permit it. Nota sin- 
gle witness says that it did not increase the hazard. Is it reasonable 
to even suppose that the parties to this contract contemplated that 
the insurer should assume the risk of a flame—so hot that it would 
heat metal—being thrown upon the sides of this building, the inte- 
rior of which was a mere tinder box? Such holding, it seems to me, 
is in clear violation of the terms of a contract in which there is no 
ambiguity, and which absolutely prohibits using, allowing, or keep- 
ing gasoline. Yet, courts are asked to declare that this contract 
contemplated using it in its most dangerous form. The only case 
cited, and we presume the only one that can be found, involving this 
method of removing paint, is that of the First Congregational 
Church vs. Holyoke Mut. Fire Ins. Co., 19 Lawy. Rep. Ann., 587, 158 
Mass., 475. The provision of the policy involved in that case was 
that these inflammable articles should not be “kept or used by the 
insured on the premises insured.” The result in that case was the 
same as in this. The building was destroyed. In so far as that case 
appears to hold, even under the terms of that policy, that it was a 
question for the jury to determine, I cannot yield it my assent. The 
language of that policy, however, is not as strong as that of the policy 
here involved, since it did contain the word “allowed.” I concur in 
the following language there used: “ Was a change of this kind, in- 
creasing the risk, with the knowledge, agency, and consent of the 
insured, an alteration of the ‘situation or circumstances affecting 
the risk,’ within the meaning of those words in the policies? These 
words imply something of duration, and a casual change of a tempo- 
rary character would not, ordinarily, render the policy void under 
this provision. But this change had existed continuously during the 
working hours of every day for nearly a month, and the work was 
not nearly done when it was interrupted by the fire. We are of the 
opinion that the change of the condition was sufficiently long-con- 
tinued to be deemed a change in the ‘situation or circumstances 
affecting the risk.’ In the case of Lyman vs. Insurance Co. (14 
Allen, 329), it was held that an alteration of a building which 
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increased the risk for three weeks was enough to render the policy 
void under a similar clause.” The editor of the Lawyers’ Reports 
Annotated, in a note to this case, says: ‘The facts of the above case 
are unusual, and the decision an important one in the law of fire in- 
surance. The interpretation of the clause, as to the use of naphtha 
‘on the premises,’ established a precedent where there seems to 
have been none before.” 

All the essential facts in the present case are undisputed, and the 
question was one of law for the court, and not of fact for the jury. 
In this connection I quote, with approval, the language of the Court 
of Appeals of New York, in Appleby vs. Insurance Co. (54 N. Y., 260), 
where, under somewhat similar circumstances, it was strenuously in- 
sisted that the question was one of fact for thejury; “ As much as we 
venerate and respect the right of trial by jury, we are of opinion that 
the judges of the courts, while they may be supposed to have more 
learning in the law, are still able to comprehend an undisputed 
state of facts with as much intelligence as any jury that can ordina- 
rily be impaneled.” The court held that the facts in that case were, 
in law, a plain violation of the terms of the policy. So, in Mack vs. 
Insurance Co. (106 N. Y., 564), the court say: “ We have no difficulty 
in agreeing with the rules of law laid down by that court. We are 
quite unable to concur in the view taken by it of the evidence. The 
provision of the policy governing the case is framed in plain, unam- 
biguous language, and its object and design are reasonable, and free 
from any doubt. Certain conditions are very generally regarded by 
underwriters as largely increasing the hazards of insurance, and 
they, unless corresponding premiums are paid for the extra risks, are 
usually intended to be excluded from the obligation of the policy. 
Such are the conditions in reference to unoccupied houses, changes 
in the occupation from one kind of business to another more hazard- 
ous, the use of inflammable substances in buildings, and their occu- 
pation by carpenters, roofers, etc., for the purpose of making 
changes and alterations. Those conditions, when plainly expressed 
in a policy, are binding upon the parties, and should be enforced by 
courts, if the evidence brings the case clearly within their meaning 
and intent.” In Insurance Co. vs. Gunther (116 U. S., 128), it is 
said: “One of the conditions of the policy is that, if the assured 
shall keep or use any of the prohibited articles without written per- 
mission, it shall be void. Another is that the articles named ‘ are 
not to be stored, used, kept, or allowed on the above premises, tem- 
porarily or permanently, for sale, or otherwise, unless with written 
permission indorsed on the policy,’ etc. A violation of these pro- 
hibitions, by any one permitted by the assured to occupy the prem- 
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ises, is a violation by the assured himself. The company stipulates 
that it will not assume the risk arising from the presence of the ar- 
ticles prohibited, and, if they are brought upon the premises in vio- 
lation of the policy, by any one in whose possession and control the 
latter have been placed by the insured, he assumes the risk which 
the company has refused to accept.” The plaintiff does not claim 
that the agents of the county were ignorant of any of the terms of 
this policy. They were fully aware of them. This the law presumes. 
Yet they chose to permit the application of this intense flame, the 
natural result of which was the destruction of their property, with- 
out even an examination, to determine whether it was probably safe 
to do so, without notice to their insurers, or any attempt to obtain 
their assent. The inside was a tinder box, and there were holes in 
the iron covering. I think this case is squarely within Insurance 
Co. vs. Gunther, supra. 

3. I am of the opinion that a very damaging error was committed 
in admitting certain questions on the cross-examination of Mr. Row. 
The following will serve as illustrations: “Q. Then if I, for any pur- 
pose, carry a bottle of benzine into my house to use for some family 
use, and leave it there, or keep it there for that use, my policy is ab- 
solutely void, under that clause, is it?” “Q. Would you consider 
that a policy issued by your company, with this clause, that no ben- 
zine shall be kept or used on the premises, that if a person shall take 
a pint of benzine into their house, covered by such a policy, for the 
purpose of cleaning grease spots out of his clothing, would that void 
the policy?” These questions involved pure conclusions of law. 
The last question did not correctly state the terms of the policy, be- 
cause it left out the important term “allowed.” Furthermore, it 
allowed the jury to compare the occasional use of these articles, and 
a very common use, too, with the facts of the present case, a very 
unusual one, and to naturally say that, if the former one would not 
vitiate the policy, neither would the latter. Mr. Row had not been 
asked his opinion as to whether this policy was rendered void by the 
conduct of the insured. Certainly, no one would claim that his 
opinion would have been competent, and yet he is required to give 
his opinion upon other issues not involved, and having no connection 
with the case upon trial. The judgment should be reversed and a 
new trial ordered. 
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Supreme Court of Arkansas. 


SUPREME COURT OF ARKANSAS. 


—-— 


SOUTHERN INS. CoO. 
v8. 


PARKER* 


The policy on the contents of a saloon provided that the books of account 
should be kept in a fireproof safe at night and at all times when the store 
was not actually open for business. The saloon, it was claimed, was kept 
in connection with a hotel and the same books were used for both; it was 
kept open night and day except on Sundays; and, it being necessary to 
frequently refer to them in settlement of the hotel accounts, they were 
not kept in a safe oftener than once a month. 


Held, That the violation of the provision was not excused by the facts. 


Statement of facts by Reppicx, J. 
This is an action at law upon a policy of insurance upon certain 


personal property against loss by fire. The portions of such policy 


material for us to consider are as follows:— 


The Southern Insurance Company, of New Orleans, in consideration of the 
stipulations herein named, and of fifty dollars premium, does insure J. M. 
Parker for the term of one year from the 4th of Jan. 1892, to the 4th of Jan. 
1893, against all direct loss or damage by fire, except as hereinafter provided, 
to an amount not exceeding two thousand dollars, to the following described 
property, while located as described herein, to wit: $1,000 on his stock of 
wines, liquors, tobaccos, etc.; $1,000 on his bar furniture and fixtures, ylass- 
ware in chests, tables, chairs, and carpet. * * * This insurance is subject 
to the condition of the iron-safe and three-fourth value clauses, as per printed 
form attached to and made part of this policy. 


The iron-safe clause referred to is as follows:— 


The assured under this policy hereby covenants and warrants to keep a set 
of books, showing a complete record of business transacted, including all 
purchases and sales (cash sales need not be itemized except by daily totals), 
together with the last inventory of said business; and further consents and 
agrees to keep such books and inventory securely locked in a fireproof safe 
at night, and at all times when the store mentioned in the within policy is 
not actually open for business, or in some secure place not exposed to a fire 
which would destroy the house where said business is carried on; and, in 
case of loss, whether the store be open for business or not, the assured warrants 
and covenants to produce such books and inventory, and in the event of a 
failure to produce the same this policy shall be deemed null and void, and no 
suit or action at law shall be maintained thereon for any such loss. 


The answer of the defendant admitted the execution of the policy, 
and the loss of the property by fire, but it denied that the plaintiff 
had duly fulfilled the conditions of said policy, and specially pleaded 


* Decision rendered Oct. 19, 1895. 





1896 | Southern Ins. Co. vs. Parker. 215 


a failure to comply with the conditions above set out, and alleged 
that, by reason of such failure, the policy was void. It also denied 
that the plaintiff was the sole and unconditional owner of the 
property, alleged that it was incumbered by mortgage, contrary to 
the conditions of the policy, and that the same was void for that 
reason also. On the trial of the case, the appellee, Parker, and his 
bookkeeper, testified, in substance: That appellee was engaged in 
the hotel business and “run” a saloon in connection therewith. 
That the property insured was the stock of wines, liquors, etc., kept 
in the saloon, and also the furniture and fixtures therein. That a 
complete set of books were kept, as required by the policy, but that 
the accounts of the hotel and saloon were kept in the same books. 
The hotel was kept open night and day, and the saloon, also, kept 
open all the time, except on Sundays. The books were not kept in 
a safe, but under the counter. They were not placed in the safe 
oftener than about once a month. The books were posted each 
night by the bookkeeper and were then left underneath the counter. 
The reason given for not placing them in the safe was that they 
were needed that customers might settle their accounts. The hotel, 
saloon, furniture, and stock of wines and liquors were destroyed by 
fire on the 16th of August, 1892, about 11 o’clock at night. On the 
night of the fire the bookkeeper had posted the books and gone to 
bed, leaving the books, as usual, under the counter. A night clerk 
was left in charge of the hotel and saloon. In the confusion caused 
by the fire, and because his first duty was to arouse the sleeping 
inmates of the hotel, he overlooked the books, and they were de- 
stroyed by the fire that burned the hotel. There was a verdict and 
judgment in favor of plaintiff. A motion for new trial being over- 
ruled, an appeal was taken. 


Austin & Taytor, fur Appellant. 
N. T. Wurre, for Appel/ee. 


Riwpicr, J. (after stating the facts.) 

We do not find that there was a mortgage on the property insured. 
The ruling of the circuit court in regard to the contention of ap- 
pellant on that point seems to us correct, and we pass it without 
discussion. The main question to consider is whether the appellee, 
Parker, violated the clause in his policy by which he agreed to keep 
a set of books showing a complete record of all business transacted, 
and to keep such books “ in a fireproof safe at night, and at all times 
when the store mentioned in the policy was not actually open for 
business,” or in some secure place not exposed to a fire which would 
destroy the house where the business was carried on, and, in case of 
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loss, to produce such books. The proof shows that he kept the 
books mentioned in the policy, but he admits that he did not keep 
them in a fireproof safe, either by day or night, nor in any secure 
place not exposed to fire. As a result of this failure to keep the 
books in a fireproof safe at night, they were destroyed by the fire 
that burned the house in which the business was carried on. Ap- 
pellee attempts to avoid the effect of failing to keep the books in a 
safe at night, as required by the policy, by showing that the saloon 
was kept open for business both night and day, and only closed on 
Sundays. His contention is that he was only required to keep the 
books in a safe when the store was closed, and that, as the store was 
open for business both day and night, therefore he was not required 
to keep the books in a safe either day or night. In support of this 
contention he cites Jones vs. Insurance Co., 38 Fed., 19, and Insur- 
ance Co. vs. Jones, 54 Ark., 376. While we agree with the appellee 
that the clause in this policy is substantially the same as that con- 
strued in those cases, we do not think we have in this case the state 
of facts found in those cases. It is true that some of the expressions 
of the court in one of those cases may seem to support the conten- 
tion of appellee, yet, when we consider the facts there, we must 
conclude that those cases can have little weight here, for it is an 
established rule that “the language of a court must always be con- 
strued in reference to, and in connection with, the facts before it:” 
Bell vs. Railroad Co., 4 Smedes & M., 549; Ram, Leg. Judgm., 250. 
The plaintiffs there had a fireproof safe in their storehouse, in which 
their mercantile books were kept when not in use. It was their 
custom to take the books out in the morning and lay them on the 
desk for use during business hours. They were kept out until the 
business of the day was closed, and the books were posted and 
written up, when they were put in the safe and locked up. Both of 
those cases rested on the same facts, and in both of them it was held 
that the insured had not violated his covenant to keep the books in 
a “safe at night,” etc., and the insured was held liable on his policy. 
It was said that “the covenant to keep books, and the covenant to 
keep them in a safe, must be construed together, and, in the absence 


‘of an express stipulation to the contrary, the covenant to keep books 


will be construed to mean that the books shall be kept in the time 
and manner usual and customary with merchants:” Jones vs. In- 
surance Co., 38 Fed., 19. The covenant to keep the books in a fire- 
proof safe at night, or in some place secure from fire, was recognized 
as valid and binding, but it was said that the proper construction of 
that clause was, “not that the books shall be kept in a safe from 
sunset to sunrise, but that they should be so kept from the time the 
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business of the day is ended, and the store closed for the night.” 
This construction did no violence to that clause of the policy by 
which the assured obligated himself to keep his books “in a fire- 
proof safe at night,” etc. It only gave it a reasonable interpretation. 
But this would not be true if we should adopt the construction 
contended for by appellee in this case. If we should hold that the 
fact that the store of appellee was kept open night and day, except 
on Sundays, excused him from keeping his books in a safe, or some 
other place secure from fire, what would become of that clause of 
the policy by which he expressly obligated himself to keep his books 
“securely locked in a fireproof safe at night,” etc.? Manifestly, it 
would be abrogated, and we would, in effect, be making, by con- 
struction, a new contract for the parties. The rule, in construing 
the language of an insurance policy, is to resolve all doubts con- 
cerning its meaning in favor of the assured. But the courts cannot 
override the plain letter of the contract, or resort to strained con- 
structions, in order to relieve a party from the effect of a failure to 
comply with his contract. 

The object and meaning of the clause of the policy under con- 
sideration is, we think, free from doubt. It, in effect, stipulates that 
the insured shall keep his books in a fireproof safe, not only at night, 
but at all other times when the store is not actually open for busi- 
ness. The object in requiring a set of books to be kept, showing a 
record of the business transacted, and of the changes taking place 
from day to day in the stock of goods insured, is very apparent. 
Without such a record, the insurer has no means of ascertaining the 
amount or value of the goods destroyed, and for which he is liable. 
Making such a record is of no value, unless it can be preserved from 
the fire that destroys the property. To guard against this, the 
appellee in this case covenanted that he would “keep such books 
securely locked in a fireproof safe at night, and at all times when 
the store mentioned in the policy was not actually open for business 
or in some secure place not exposed to a fire which would destroy 
the house where said business is carried on, and, in case of loss,” 
that he would produce the books. This court, in Assurance Co. vs. 
Altheimer (58 Ark., 575), said, of a similar provision, that “the stipu- 
lations of the ‘iron-safe’ clause constituted an express promissory 
warracty, in the nature of a condition precedent,” and that a strict 
compliance with it was necessary. In his work on Fire Insurance, 
Mr. Wood also says that such promissory warranties must be strictly 
performed, “ and that, too, without reference to the question whether 
they were material to the risk. The insurer is permitted to judge 
for himself upon what conditions he will assure a risk, and what is 
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material thereto, and if he sees fit to insert immaterial conditions in 
the policy, the assured cannot defend against a breach thereof upon 
that ground. * * * The assured has no election, but must stand 
upon his performance of them:’ 1 Wood, Fire Ins., p. 448. There 
is no pretense here that the assured complied with this condition in 
his policy. Though his saloon was closed on Sundays, yet he says 
that the books were kept under the counter when not in use, and 
were not placed in the safe oftener than once a month. In other 
words, he neither kept his books in a safe at night nor during those 
days on which his saloon was closed. The books were posted by 
the bookkeeper each night, after the close of the business day. 
They were thus posted on the night of the fire. After that, instead 
of placing them in a safe, they were put under the counter. We see 
no valid reason why, after the books were posted, they could not 
have been kept in the safe during the remainder of the night; at 
least, that book into which the items for each day had been copied 
might have been thus kept. Construing the policy in reference to 
the necessities of the business, we think there is nothing in it that 
would prevent the night clerk from having access to the books in 
the event a customer should offer to settle his account, or if for any 
other reason they were actually needed during the night. The 
necessity for consulting the books during the night would have been 
much lessened had the appellee kept his saloon business separate 
from that of his hotel. He obligated himself to keep books show- 
ing a complete record of his saloon business, and to keep them in a 
safe at night. It was his own fault that he kept this record in the 
same books in which the business of the hotel was recorded, and to 
show that it would have been inconvenient to open his safe when- 
ever a guest wished to pay his bill is no excuse for a failure to com- 
ply with his contract. However inconvenient it may have been, he 
had expressly agreed that the saloon books should be kept in a fire- 
proof safe at night, or in some place secure from a fire that might 
destroy the house where the insured goods were kept, and he should 
have complied with his contract. He failed to do so, and as a result 
of that failure the books were destroyed by the fire that burned the 
house. For this reason the judgment againt the appellant company 
cannot be sustained. It is, therefore, reversed, and the cause re- 
manded for a new trial. 





Brock vs. Des Moines Ins. Co. 


SUPREME COURT OF IOWA. 


BROCK 
v8. 


DES MOINES INS. CoO.* 


Sufficiency of complaint on a fire policy considered. 


The policy required, among other things in the proofs of loss, a sworn state- 
ment of the origin of the fire and the cash value of the property. 


Held, That proofs in which the origin of the fire was not stated, nor the cash 
value, except as it might be deduced from inference, were insufficient, and 
in such case a verdict should be directed for the company. 


Waiver of proofs of loss must be specifically pleaded. 


McVey & Cuesuire, for Appellant. 
Grorce Wampacn and Westey Martin, for Appellee. 


Kinng, J. 

1. Plaintiff resided in Homer, Iowa. He carried a policy of insur- 
ance in defendant company for the sum of $1,200; $200 being on his 
store building, and $1,000 upon his stock of goods. The policy was 
issued on May 14, 1892, and the property was destroyed by fire on 
January 24, 1893. October 16, 1893, this suit was instituted upon 
the policy. It is alleged in the petition that in January, 1893, 
plaintiff “furnished the defendant with proof of his said loss, in 
writing, accompanied by his affidavit as required by law, and has 
otherwise performed all the conditions of said policy on his part.” 
The policy, a copy of which is attached to the petition, provides 
that :— 


In case of loss or damage by fire, the assured shall forthwith give notice 
thereof to the company, * * * and, within thirty days, render an account 
of the loss, signed and sworn to, stating how the fire originated, giving copies 
of the written portions of all policies thereon; also, the actual cash value and 
ownership of the property, and the occupation of the premises; and, when 
required, shall submit to examinations under oath. * * * 

The policy further provided that no 

Condition, stipulation, covenant, or clause * * * shall be altered, an- 
nulled, or waived, or clause added, * * * except by writing indorsed 
hereon or annexed hereto by the secretary, with his signature affixed thereto, 
any contract had by parol or understanding with the agent, had before or 
after issuing the policy, to the contrary notwithstanding. 


A further provision was 





* Decision rendered, October 18, 1895. 
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That none of the terms or conditions of this policy can be waived by any 
person or persons whomsoever, except in writing by the secretary of the 
company ; 
also, that 

No agent of this company has any authority to waive, modify, erase, or 
strike out any of the printed conditions of this policy. 

The answer consisted of a general denial, and a plea that, as the 
suit was not commenced within the time fixed in the policy, the ac- 
tion was barred. On the trial the following, which was claimed to 
be the proofs of loss furnished the company, was introduced in 
evidence :— 

State of Iowa, Hamilton County, ss.: I, J. F. Brock, being duly sworn, on 
oath depose and say: That on the 16th day of January, 1893, I made inventory 
of my stock of goods in my store at that date, including medicines, and some 
of the medicines was held by me for sale on commission ; also, said inventory 
including furniture and fixtures in my store. That said inventory, including 
above-mentioned medicines and furniture and fixtures, amounted to fourteen 
hundred forty-six 34% dollars ($1,446.29). 

Medicine held on commission amounted to 
REMEBER ioe os wa. 8 00. $e 2 sobs avila sie 's Nib whee od see eeiels 
Goods sold after inventory, and prior to fire 


Reducing my stock and inventory $170 O1 

That my policy permits me to carry insurance on three-fourths the actual 
value of my stock of goods, in policy No. 58,275, Des Moines Insurance Com- 
pany. That I refuse to allow any depreciation of value on my stock on ac- 
count of age or damaged goods. I have been in the business since August, 
1890. At the time I went into business, I purchased a stock of goods of 
Mr. J. E. Smith, at Homer, Iowa. It is agreed that the Des Moines Insurance 
Company have not waived any of its legal rights or defenses by investigating 
my loss for the purpose of getting facts relative to my fire, or amount of stock 
on hand at time of loss. 

It was properly signed and sworn to. At the conclusion of the 
evidence the defendant moved the court for an order directing the 
jury to return a verdict for it—first, because the case was brought 
too late; and, second, that proofs of loss are a condition precedent 
to a recovery, under the policy and the statute, and the undisputed 
evidence shows that no proof of loss was made. This motion was 
overruled, and an exception noted. Thereupon the defendant asked 
the court to give certain instructions—that, for the reasons stated in 
the motion, the plaintiff could not recover. ‘These requests were 
refused, and duly excepted to. Plaintiff then moved the court for 
an order directing the jury to return a verdict for him, which was 
sustained, and a verdict so directed and returned, and defendant 
excepted. . 

2. It is contended that, before recovery can be had in this case, it 
must appear that proper proofs of loss were furnished the defendant 
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company. That such proofs are a condition precedent to the right 
to recover is not a matter of dispute between counsel. Plaintiff con- 
tends that such proofs were in fact furnished; that, if the proofs 
in fact furnished were insufficient, they could only be attacked by 
specially pleading the objections to them, which was not done. By 
the terms of the policy, it was incumbent upon plaintiff, within thirty 
days of the loss, to render an account of the loss, signed and sworn 
to, stating how the fire originated, the actual cash value of the prop- 
erty, and to set forth copies of the written portion of the policy. 
The statute requires the proof of loss to be by affidavit, setting forth 
the facts as to how the loss occurred, so far as they are within the 
knowledge of the insured, and the extent of the loss, which must be 
given within sixty days from the time the loss occurred: McClain’s 
Code, § 1734; Welsh vs. Insurance Co., 71 Iowa, 338. It will be ob- 
served that the so-called proofs of loss did not conform to the 
requirements of either the policy or the statutes. No account of 
the loss was rendered. There was no statement as to how the fire 
originated. The proof does not state the actual cash value of the 
property, except as it may be deduced from the contents of the paper 
by inference. The proof fails to conform to the statutory require- 
ments, in that no facts are set forth showing how the loss occurred. 
In any view, the proofs of loss were not such as required by law. 

It is said that any defects therein were waived because defendant 
did not plead them, and Code § 2715 is relied upon. That section 
provides: “In pleading the performance of conditions precedent in 
a contract, it is not necessary to state the facts constituting such 
performance, but the party may state generally, that he duly per- 
formed all the conditions on his part.” By section 2717 it is pro- 
vided that, if such an allegation is controverted, “the facts relied on 
shall be specifically stated.” Plaintiff’s claim is that the pleadings 
present a case which is to be governed by these sections, and, as de- 
fendant did not plead the facts touching the insufficiency of the 
proofs of loss, it cannot now be heard to complain: We need not 
determine whether, in the event plaintiff had pleaded “ that he had 
duly performed all the conditions” of the policy on his part, the 
general denial of defendant would have raised an issue thereon. 
Plaintiff did not so plead. He averred that he had furnished de- 
fendant with proof of loss in writing, accompanied by his affidavit 
as required by law. Plaintiff, in his pleading, did not state gener- 
ally “that he duly performed all the conditions on his part,” but 
undertook to set out the facts constituting the performance of the 
conditions of the policy. These were denied, and this raised an 
issue, and made it necessary for plaintiff to establish the fact that he 
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had given proper proofs of loss. We are aware that some language 
is used in Hagan vs. Insurance Co. (81 Iowa, 332), which, it is in- 
sisted, holds to a contrary view. We think the doctrine there an- 
nounced, if it can be said to be susceptible to the construction 
contended for, should be modified in conformity with the views 
herein expressed. The object of the statute was to permit a party 
to state as a conclusion his performance of all the conditions of the 
contract upon which he seeks to recover, and, when that is done, 
issue can only be raised thereon by pleading the facts relied upon to 
contradict the allegation. If, however, the pleader does not seek to 
avail himself of the benefit of that provision of the statute, he is not 
in a position to claim that a general denial of his allegations raises 
no issue. If,in other words, he undertakes to set forth the facts 
constituting performance, whether fully or otherwise, an issue may 
be made thereon by a general denial, as was done in this case. We 
have, then, a case where there was an issue as to whether or not legal 
proofs of the loss were furnished. All of the evidence on part of the 
plaintiff which tends to support his claim was the paper, a copy of 
which we have heretofore set out; and as we have shown, it was not 
such proof of loss as the law required. As this paper was objected 
to, it should not have been received in evidence. 

Likewise, the court erred in directing a verdict for plaintiff, and 
in overruling defendant’s motion for a verdict, because no recovery 
could be had in the absence of evidence of proper proofs of loss 
having been given. It is not necessary to consider the question as 
to whether proofs of loss were waived. No waiver was pleaded, and 
the law is well settled in this state that a waiver cannot be relied 
upon unless it is pleaded: Edgerly vs. Insurance Co., 43 Iowa, 590; 
Eiseman vs. Insurance Co., 74 Iowa, 11; Bernhard vs. Insurance Co., 
40 Iowa, 442; Zinck vs. Insurance Co., 60 Iowa, 267. 

Other errors are assigned, but we need not consider them. Most 
of the questions presented are determined by what we have already 
said. Reversed. 





1896. } Collins vs. Bankers’ Acc. Ins. Co. et al. 


SUPREME COURT OF IOWA. 


COLLINS ) 


v8. 
BANKERS’ ACC. INS. CO. Er , 


The insured went out on a river in the dark to inspect lines set for fishing and 
was drowned through the boat striking a snag and upsetting. 


Held, In the absence of any evidence to the insured of the dangerous character 
of the river, this was not a voluntary exposure to unnecessary danger. 
Held, That a law prohibiting the setting of such line so as to prevent the free 
passage of fish did not make it a violation of law unless the passage was 

so obstructed. 


The by-laws required the money to pay the claim under the certificate to be 
raised by assessment of the members and to be dependent on the assessment. 


Held, That the assessment was limited to those who were members at the time 
of the accident. 


Guernsey & Batty, for Appellant. 
Sricer & Srruste, for Appellee. 
GRANGER, J. 

1. A ground of defense is that the death of Drahos resulted from 
a voluntary exposure to unnecessary danger. Drahos was one of a 
fishing party camping on the Iowa River. The party had lines set 
out with hooks, and Drahos, with one Crossman, took a boat, and 
went out to inspect them. It was in the night, and dark, and as 
they were returning the boat struck a limb or tree, in the water, and 
upset, and Drahos was drowned. A by-law of the defendant com- 
pany provides that it shall not be liable for injuries or death result- 
ing from voluntary exposure to unnecessary danger, because of 
which, and the particulars as to the death of Drahos, defendant 
urges that the judgment should be reversed. The party reached 
the river about 6 o’clock in the afternoon, and before it was dark, 
and put out their lines. It seems that in the water there were snags 
and trees, or, at least, one tree. The limb that upset the boat was 
“almost in the water; could hardly be seen.” The snags seem to 
have been under the water. From the evidence, we understand 
that there was nothing observable, by looking at the water, to show 
it dangerous to go on in a boat. It does not appear that Drahos 
knew of the snags, even if he knew of the tree that was partly in 
sight. The provision of the certificate containing the clause referred 
to exempts the company from liability for injuries resulting from 
dueling, fighting, wrestling, lifting, over-exertion, or riding or 


* Decision rendered, Oct, 24, 1895. 
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driving races, or voluntary exposure to unnecessary danger. Fish- 
ing, as a pastime or business, is not included, in terms, and it could 
not well be said but that he had the right to go on the water in a 
boat to fish; that is, such fishing could not be regarded, in itsef, as 
“unnecessary danger.” Nor do we believe that the contract con- 
templates that going in a boat to fish, on a dark night, is such 
danger, in the absence of other facts. If it be conceded that the 
place where Drahos was drowned was dangerous, there is not enough 
to defeat a recovery. Before he could voluntarily expose himself to 
danger, he must know of the danger, and it does not appear that he 
had such knowledge. The mere presence of a tree did not make it 
dangerous to go on the water. It does not appear that he knew, 
when on the water, that he was near the tree, to be in danger be- 
cause of it. Other elements of danger were concealed, or at least, 
so much so that we cannot assume that, from observation, while 
there, he knew of them. It seems to us that the evidence fails to 
show a voluntary exposure to danger. The case is very unlike 
Shaffer vs. Insurance Co. (Ill. Sup.), and Insurance Co. vs. Jones 
(Ga.). In those cases, and others cited, the facts giving rise to the 
danger were known, and the party was aware of the risks he was 
taking. 

2. The party with which Drahos was had suspended a line over 
the river from bank to bank, and had hooks attached thereto, to 
make what is known as a “trot-line.” Drahos and Crossman, when 
the accident happened, had been to inspect this line and other hooks 
that had been set out, and were on their way to the shore, and near 
it, when upset. The following is a section of chapter 34, Acts 23d 
Gen. Assem. :— 

Sec. 6. No person shall place, erect, or cause to be placed or erected, in or 
across any of the rivers, creeks, lakes.or ponds, or any outlets or inlets thereto, 
any trot-line, seine, net, weir, trap, dam or other obstruction in such a manner 
as to hinder or obstruct the free passage of fish up, down or through such 
water course for the purpose of taking or catching fish unless the same be 
done under the supervision of the fish commissioner, except minnows, as 
provided in section 2 of this act. 

The by-laws of the company also provide that it shall not be liable 
for death resulting while, or in consequence of, violating the law. 
The fishing with a trot-line is urged as a defense to a recovery, 
The law is not against fishing with such a line. It is only against 
placing such a line in a way to obstruct the free passage of fish. 
The manner of catching fish is with hook and line. Section 2 of the 
act defines bow fish may be caught. It says:— 


It shall be unlawful for any person to take from any of the waters of the 
state any fish in any manner except by hook and line, except, etc. 
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Section 6 is as to obstructing the passage of fish, and there is 
nothing to show that the trot-line was set in such a way as to 
obstruct such passage. If from the section we strike the words, 
“in such a manner as to hinder or obstruct the free passage of fish 
up, down or through such watercourse,” the section, as to a trot- 
line, would read as follows:— 

No person shall place, erect, or cause to be placed or erected, in or across 
any of the rivers, creeks, lakes or ponds, any trot-line * * * for the 
purpose of taking or catching fish, ete. 

The language so used would be absolutely prohibitive of taking 
or catching fish with a trot-line, and that is the effect claimed for 
the section. The omitted words are for some purpose, and they so 
modify the other language as to make the prohibition apply to the 
use of the trot-line in a particular manner. It is to be borne in 
mind that the statute is a penal one, and the strictness of con- 
struction applicable to such statutes must obtain. 

3. The money for the payment of the certificate, by the laws of 
the company, is to be raised by an assessment on its members, and 
it is provided that the amount paid shall be dependent on the 
amount collected from an assessment made to meet the claim. The 
death occurred at a time when the membership was comparatively 
low, appellant fixing the number at 250. The number at the present 
time, or at the time of entering judgment, is much larger. It is 
urged by appellant that the assessment should be only on the mem- 
bership at the time of the death. The court gave judgment on the 
basis of an assessment against all the members. We think that was 
error. The death of Drahos fixed the obligation of the company on 
the certificate. If it had then paid, the amount would have been 
measured by the assessment on the basis of membership at that time. 
The delay, to determine the obligation of the company for the pay- 
ment of any amount, would not change its obligation, so as to permit 
an assessment for a greater amount. Nothing in the articles or laws 
of the corporation justifies the conclusion contended for by appellee. 
The following language, in Insurance Co. vs. Comfort (50 Miss., 662), 
is directed to the personal liability of members of such a company 
for payment, and it also bears on the question we determine, of the 
amount to be raised by assessment to pay the loss. The language 
is as follows: ‘The person who effects insurance to-day is not liable 
for loss that occurred yesterday. Responsibility to contribute to a 
loss begins when the insurance has been effected, and terminates 
when the policy expires.” In this case, it is not pretended that the 
assessment upon a particular member can exceed a certain amount, 
and hence the amount to be recovered is limited by the number 

Vou. XXV.-15. 
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liable to assessment at the date of loss. The amount, as thus fixed, 
must be raised by assessment. In Newman vs. Association (76 Iowa, 
56), this language is used: “Itis well understood that the mem- 
bership of these assessment associations is constantly changing, that 
new members are not assessable for losses which occur before they 
become members, and that assessments can be made only on the 
members liable to pay when the loss occurs.” Appellee presents 
the query: ‘“ Who are the 250 members at the date of the death ?” 
And it is said that the company has not disclosed the facts. It does 
not seem to us that such a disclosure is necessary in this case. Only 
the questions of liability, and the amount, are involved here. The 
company must have the means of knowledge so as to correctly make 
the assessment on the basis of the membership at the time of the 
death, and the judgment ordering an assessment should be carried 
out so as to raise the amount. We think that the judgment should 
be so modified as to make the assessment on the basis of the mem- 
bership at the date of the death, and the cause is remanded for that 
purpose. Modified and affirmed. Kinne, J., took no part. 


SUPREME COURT OF RHODE ISLAND. 


TEFFT ET AL. 
vs. 


PROVIDENCE WASHINGTON INS. CO.* 


The policy on a building provided that it should cease if the property were 
levied on, or attached, or taken into possession, under any proceeding, or 
change takes place in "title or possession. 

Held, That the word attached referred to personal estate, where an attachment 
is accompanied by change of possession, and not to an attachment of real 
estate, unattended by such change. 


Axserr D. Bran, for Plaintiffs. 
Wii G. Roerker, fur Defendant. 


Matteson, C. J. 
This is assumpsit on a policy of fire insurance issued by the de- 
fendant on a dwelling house and barn situated in Wyoming, in the 
town of Hopkinton, in this state. The policy contains a clause as 
follows:— 
If the property hereby insured shall be mortgaged, levied on, or attached, 


or taken into possession or custody, under any proceeding at law or equity, 
* Decision rendered, Sept, 19, 18''5. 
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or change takes place in title or possession, or if the building, or any part 
thereof, insured, or containing the property insured, shall fall, except as a 
result of fire, all insurance by this policy shall thereby cease. 

The dwelling house mentioned in the policy was destroyed by fire 
during the term covered by the policy, but prior to its destruction 
four attachments had been put on the property. None of the suits 
in which these attachments were made, however, proceeded to the 
levy of execution and sale of the property. At the trial in the 
common pleas division, the jury, on the defendant’s motion, were 
directed to return a verdict in its favor, on the ground that the 
policy was avoided by the attachments, in consequence of the pro- 
vision in the clause quoted. The plaintiffs excepted to the ruling 
directing the verdict, and petitions for a new trial, alleging that the 
ruling was erroneous. The question that is raised for consideration 
is, what effect is to be given to the word “attached”? Does it apply 
to attachments of real estate? We find no case in which a similar 
clause of forfeiture has contained the word “attached.” We find 
several containing the rest of the language immediately associated 
with this word, viz. “levied on, or taken into possession or custody,” 
have been considered. It is held that these words were intended to 
have special, if not exclusive, reference to personal property, the 
policies containing the clause being adapted to insurance of both 
real and personal property; that as, when personal property is levied 
upon, there is usually an actual seizure of it by the officer in whose 
custody it remains until the sale, the phrase was designed to guard 
against any supposed increase of risk resulting from a change of 
possession; and, hence, that it has no application to a technical levy 
of execution on real estate, which is unattended by any change in 
the possession of the property, but consists merely of a mental 
determination of the officer to make the sale on the execution, 
followed by a notification of the sale, and sale as prescribed by 
statute: Insurance Co. vs. Berger, 42 Pa. St., 285; Insurance Co. 
vs. O’Maley, 82 Pa. St., 400; Smith vs. Insurance Co.; Hammel vs. 
Insurance Co., 54 Wis., 72; Colt vs. Insurance Co., 54 N. Y., 595; 
Caraher vs. Insurance Co., 63 Hun., 82; Lynch vs. Earle, Index O. 
O., 32; 1 May Ins., § 274. 

This being the construction, and the reason for it, given to the 
words, “levied on, or taken into possession or custody,” we do not 
see that the insertion of the words “or attached,” after the words 
“levied on,” add anything to the meaning of the phrase, or serve 
any purpose, except to clear up a doubt which possibly might arise 
of its application to the case of an attachment of personal property 
on a writ; the word “levy” being more commonly used to define 
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the seizure of property on execution than on a writ by attachment, 
though we not infrequently speak of the “levy of an attachment.” 
In the attachment of real estate, the custody or possession of the 
property is not changed. The attachment merely creates a lien 
upon the land, which can be perfected within the period limited by 
statute, in the event that judgment is obtained, by a sale of the 
property on execution. It is not until title to the land has been 
divested by a sale on execution that the insurance ceases, and this 
by virtue of the subsequent language in the clause relating to a 
change in title or possession: Wood vs. Insurance Co., 78 Hun., 
109; Hammel vs. Insurance Co., 54 Wis., 72. We are of the opinion 
that the ruling directing the verdict was erroneous, and we therefore 
grant the petition, and remit the case to the common pleas division 
for a new trial. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HOGAN 
v8. 
METROPOLITAN INS. CO.* 


Kidney trouble is not necessarily kidney disease in the sense used in an 
application stating that the insured had never had such disease, and the 
plaintiff was not estopped by reason of a statement in the proofs of loss 
that insured had kidney trouble from proving that he had not had the 
disease. 

The statement in the proofs of death, even if true, would not necessarily 
defeat the policy under a statute that misrepresentations in the applica- 
tion will not work a forfeiture unless done with intent to deceive or the 
risk is increased. 


J. B. Carroitzt and W. H. McCurntocr, for Plaintiff. 
E. H. Larurop, for Defendant. 
Know tron, J. 

The defendant set up in its answer that the assured, in his appli- 
cation, which was a part of the contract of insurance, in reply to the 
question, “ Has the life proposed now, or ever had, disease of the 
kidneys?” answered “No,” and that this answer was guarantied by 
the assured to be true, when in fact it was false. Upon the issue 
thus presented, the plaintiff introduced the testimony of witnesses 
tending to show that the answer was true. The defendant objected 
and excepted to the introduction of the testimony, on the ground 


* Decision rendered, Oct. 18, 1895. 
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that in the proofs of death furnished in accordance with the re- 
quirements of the policy, and signed by the plaintiff, were this ques- 
tion and answer :— 

What sicknesses, previous to the last one, did the deceased have? Give 
particulars of each sickness, with dates. Kidney trouble, two years ago. 

The defendant contended that, by this answer in the proofs of 
death, the plaintiff was estopped to show that the deceased did not 
have kidney disease at the time of making the application, which 
was less than two years before the proofs were filed. Its counsel 
relies on Campbell vs. Insurance Co. (10 Allen, 213), in which it is 
said that corrections of mistakes in proofs of death “are not for the 
first time to be nade known to the insurers at the trial of the action 
to recover for the loss, by the introduction of evidence showing that 
the statements tiled were not true in a material fact, which, if it ex- 
isted as stated, was fatal to the right of the insured to recover.” 
This case has not been generally followed in other jurisdictions: 
McMaster vs. Insurance Co., 55 N. Y., 222; Parmelee vs. Insurance 
Co., 54 N. Y., 193; Insurance Co. vs. Lodel, 95 U. S., 232; Waldeck 
vs. Insurance Co., 53 Wis., 129; Bentz vs. Association, 40 Minn., 202; 
Smiley vs. Insurance Co., 14 W. Va., 33. In this commonwealth it 
has never been treated as enunciating a doctrine of universal appli- 
cation, nor extended to facts differing from its own:-Cluff vs. Insure 
ance Co., 99 Mass., 317; City Five Cents Sav. Bank vs. Penn Fire 
Ins. Co., 122 Mass., 165; Little vs. Insurance Co., 123 Mass., 380. 
But, if it is given full effect as an authority, the plaintiff was rightly 
permitted to introduce her testimony. In the first place, if the 
answer given in the proofs is true, it cannot be said, as matter of 
law, that the answer in the application is untrue. It is conceivable 
that there might have been a “kidney trouble,” from accident or 
from some other temporary cause, such as to produce sickness, when 
it could not properly be said that there was “ disease of the kidneys.” 

Even if the assured had had disease of the kidneys, and-his answer 
was therefore untrue, it does not necessarily defeat the action upon 
the policy. If we treat the statements contained in the application 
as warranties, it is held that St. 1887, c. 214, § 21, re-enacted in St. 
1894, c. 522, § 21, 1s applicable to them: White vs. Society (Mass.); 
Levie vs. Insurance Co., id., 792. This section is in these words:— 

No oral or written misrepresentation made in the negotiations of a contract 
or a policy of insurance by the assured, or in his behalf, shall be deemed 
material, or defeat, or avuid the policy, or prevent its attaching, unless such 
misrepresentation is made with actual intent to deceive, or unless the matter 
misrepresented increases the risk of loss. 

However it may be in regard to warranties in terms fully written 
out on the face of the policy, itis held that the statute was intended 
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to apply to statements in the application called “ warranties.” Falsity 
of statement would, therefore, be a defense only if the matter mis- 
represented increased the risk, or if the statement was made with 
intent to deceive. In the present case, if the answer in the proofs 
of death were to be interpreted as the defendant contends, it would 
not show that the defendant was not liable. The jury might find 
that the matter misrepresented did not increase the risk, and that 
the statement was not made with intent to deceive. Apart from the 
questions of fact involved in this defense, the proofs showed that the 
plaintiff was entitled to be paid in accordance with the provisions of 
the policy. Campbell vs. Insurance Co., ubi supra, has never been 
extended to a case where the matter stated in the proofs did not, if 
true, show a valid defense to a claim under the policy. The evidence 
was rightly admitted. Exceptions overruled. 


SUPREME COURT OF MINNESOTA. 


MORRIS 
v8. 


FARMERS’ MUT. FIRE INS. CO., or HaRMony.* 


Where the by-laws of a mutual fire-insurance company provide for the man- 
ner in which members shall be notified of amendments or additions to 
such by-laws, and that when such notice is so given it shall become a 
part of the member’s policy, a member who has not been notified in the 
manner prescribed, and who has no knowledge of the amendment or ad- 
dition, is not bound by it. 

Held, That, upon the evidence in this case, it was for the jury to determine 
whether the plaintiff had been notified of an amendment to a by-law 
adopted at the annual meeting of defendant company in the year 1892. 

Held, That under a by-law of defendant company, as amended in 1891, the 
the burden of proof on the trial was on it to show that plaintiff did not 
exercise due caution while using the steam threshing-machine which set 
the tire in question. 

It is a matter of common knowledge that the use of steam power, when thresh- 
ing grain, is more or less hazardous and dangerous, and that, with a wind 
prevailing in the dirction of the stacks, the hazard and danger greatly 
increase. The opinions of experts upon a subject so commonly under- 
stood are not admissible. 


Other alleged errors considered and disposed of. 


Weuts & Harp, for Appellant. 
Gray & Tuompson and G. W. Rocxwett, for Respondent. 


* Decision rendered, January 14, 1896. Syllabus by the Court. 
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Cox.ins, J. 

The defendant was a mutual insurance company, organized under 
the provisions of Gen. St. 1894, § 3231 et seq. A policy in the com- 
pany having been issued to plaintiff, he became a member, and was 
obliged to take notice of, and was bound by, its articles of associa- 
tion and its by-laws, including changes or amendments duly made 
and regularly adopted. And these changes or amendments affected 
the company and its liability as well. When plaintiff's policy was 
issued it did not—according to section 11 of the by-laws—cover a 
loss by fire originating from a steam threshing-machine, but at the 
annual 1891 meeting the by-law was amended so as to read thus:— 

All loss of property insured in the Harmony Mutual Insurance Company, 


caused by steam threshing-machines, shall be paid: provided, however, that 
due caution shall be exercised to prevent fire from their use. 


It is conceded that the plaintiff was entitled to the benefit. of this 
amendment so long as it remained in force as to him, and that it 
was a part of his policy, unless superseded by an amendment duly 
adopted at the annual meeting held in 1892, prior to the fire in 
question, which reads as follows:— 


All insurance shall stand suspended when engines are used for threshing 
that are known to be defective, or the engineer is proverbially careless, or 
when a strong wind is blowing directly or obliquely from engine to barn or 
stack, or when less than forty feet intervenes between engine and building or 
stack, or when a supply of water, pails, and ladder are not kept at the stacks 
being threshed, or when all due care and caution are not observed by the 
member and policyholder: provided, however, that if a member shall be able 
to show, to the satisfaction of the company, that a less did not occur through 
his failure to observe any of the precautions above mentioned, or his using all 
due care and caution, then such failure shall not cause a forfeiture of his in- 
surance; but in no other case will the company be liable for a loss when such 
precautions and care are not observed and taken. 


At the same meeting, section 19 of the by-laws, which prescribed 
when and how amendments or additions to them might lawfully be 
made, was amended by adding the following :— 

And when so revised, or others added, it shall be the duty of the secretary 
to notify each member of the company, by letter sent to his usual post-office 


address, of the changes made, and such notice shall become a part of the mem- 
ber’s policy. 


The plaintiff was not present at the 1892 meeting, and testified 
upon the trial that he was not informed of the amendment to section 
11, and had no knowledge of it until after his’ property was de- 
stroyed. By adopting the amendment to section 19, the defendant 
company obligated and bound itself to notify each member of 
changes in the by-laws by letter sent to the usual post-office address 
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of each; and, in express terms, it was provided that when such no- 
tice was given it became a part of the member’s policy. It was 
made the duty of defendant’s secretary to mail these notices, and 
when the duty was performed the additions or amendments speci- 
fied in them entered into the contracts evidenced by the policies; 
and the policyholders’ rights, as well as the company’s liabilities, 
were regulated and governed thereby. Each member to whom the 
notice was mailed was affected by its contents. The consequences 
to flow from a change in the by-laws are necessarily important, and 
while a by-law which provides for additions or amendments at any 
regular meeting, by vote of two-thirds of the members present, 
without further action, may be a reasonable one, it is obvious that, 
where there is a provision for notification before policyholders are 
bound by changes, notice in the manner prescribed is imperatively 
required. So that until notice was mailed to the plaintiff the amend- 
ment in 1892 of section 11 did not, as to him, supersede the amend- 
ment made in 1891, nor did the by-law, as amended, become a part 
of his policy. It was claimed on the argument that from the evi- 
dence it conclusively appeared that plaintiff had been duly notified 
by letter of the 1892 amendment. He testified positively that he 
had not received such notice. Upon reading all of the secretary’s 
testimony, we conclude that whether he mailed a copy of the notice 
prepared by him three or four months after the annual meeting in 
1892 to plaintiff, was an open question, for the jury to pass upon. 
All of his testimony respecting notice mailed to plaintiff was to be 
considered in connection with the statement that he had mailed the 
notice, “to the best of my belief,” to each member, excepting five, 
whom he named. 

Two of the owners of the threshing-machine (Targerson and Ol- 
son) were questioned as to the direction and velocity of the wind 
at the time of the fire, and were then asked to give expert opinions 
as to whether it was dangerous to thresh with steam, on account of 
such wind. Counsel for plaintiff objected to expert evidence upon 
this matter, and the objections were sustained. Everybody knows 
that, because of the fire indispensable in the generation of steam, 
the use of steam-power is always more or less hazardous, and that 
it is especially so when used as the power for operating threshing- 
machines, stationed, as they must be, in close proximity to grain 
stacks, and that with any wind prevailing in the direction of the 
stacks, the hazard and danger greatly increase, so that a point may 
be reached where it is absolutely impossible to run the steam-engine 
without setting fire. It is to be presumed tkat the jury possessed 
this common knowledge, and the testimony offered as expert opin- 
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ions was inadmissible. Another witness (Brenning) was questioned 
about the hazards of threshing’ with steam-power with the wind 
blowing as it was on this occasion, and whether people usually 
threshed under such natural conditions. But had answers to these 
questions been admissible, ordinarily, it was not shown that Bren- 
ning was qualified to give an opinion, and he expressly disclaimed 
expert knowledge on the subject of operating steam-threshers. 

It was alleged in the complaint that the amendment in 1891 was 
as follows: “All loss of property insured” by the defendant com- 
pany, “caused by steam threshing-machines, shall be paid;” and 
this was squarely admitted by the answer, no claim being made that 
there was a proyision attached as to the exercise of due caution. 
At the trial the court, by a ruling on the admission in evidence of 
the entire by-law, over plaintiff's objection, brought into the case 

_an issue as to plaintiff's observance of due caution, and on this issue 
charged the jury that the burden of proof was on defendant to 
show that such caution had not been exercised. One of the two ex- 
ceptions to the charge taken by defendant’s counsel goes to this 
part of it. Uf plaintiff's right to recover was governed by the by-law 
as amended in 1891, the burden of proof was on defendant company 
to establish that he had failed to exercise due caution. Want or 
lack of due caution was an affirmative defense, which should have 
been pleaded, as well as proved, by the company. 

The defendant’s counsel presented eight requests to charge, all 
of which were rejected by the court. All seem to have been drawn, 
as was the answer to the complaint, upon the theory that plaintiff 
was duly notified of the amendment adopted in 1892, and was bound 
by its terms. In part, these requests were covered by the general 
charge, and such portions as were not were properly refused. Evi- 
dently, the charge was based upon the view—which was correct— 
that, until there was mailed to plaintiff notice of the last amendment, 
it was not incorporated into his policy, and that whether notice had 
been mailed to him was for the jury to determine from the evidence; 
that, if not mailed, plaintiff’s right to recover was controlled by the 
first amendment, and, if mailed, the policy conditions were changed 
and regulated by the second amendment, and, if plaintiff could re- 
cover at all, it would be solely because he had substartially complied 
with the requirements prescribed in such amendment. There was 
evidence which would justify a verdict for plaintiff on either branch 
of the case, as it was submitted, and the order appealed from is 
affirmed. 
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SUPREME COURT OF TENNESSEE. 


KNOXVILLE FIRE INS. CO. Ef At. 
Us. 
AVERY ET AL.* 


The policy was issued by the K. Company and payment was guarantied by 
the G. Company. 


Held, That it was not necessary in an action against both companies to aver 
that the G. Company was a guarantor. 

Evidence that the insured fired a building in which were the insured contents 
is admissible as a defense, under the plea of general issue, as is also evi- 
dence that the policy provision requiring the inventories to be kept in a 
fire-proof safe was not complied with. 


Wrieut & Wricut, for Plaintiff in Error, Knoxville Fire Insur- 
ance Co. 
We tcser & McNovrt, for Defendants in Error. 


McAuister, J. 

The plaintiffs below recovered a judgment in the Circuit Court of 
Roane County against the plaintiffs in error for the sum of $1,800, 
upon a policy of fire insurance. The policy was issued by the Knox- 
ville Fire Insurance Company, and its payment was guarantied by 
the German-American Insurance Company. Both companies ap- 
pealed and have assigned errors. 

The first assignment is that the policy introduced in evidence 
should have been excluded, on the ground of variance with the 
declaration, and because it was not the instrument sued on. As al- 
ready stated, the policy was issued by the Knoxville Fire Insurance 
Company, and its payment guarantied by the German-American 
Company. The declaration does not aver against the latter com- 
pany as guarantor, but is in the usual form prescribed by the Code, 
to recover the sum of $2,000, the value of certain goods, etc., which 
the defendants on the 2d day of October, 1893, insured against loss 
or injury by fire or other perils in the policy mentioned. We are 
of opinion that the declaration was sufficient, and that it was not 
necessary to proceed against the German Company as guarantor, or 
to set out its contract of guaranty, but that this was a matter of 
proof. 

The second assignment of error is that the court erred in with- 
drawing from the consideration of the jury certain evidence which 
the defendants had introduced, tending to prove that Griffith, one 
~* Decision rendered, Sept.24,18%. ##.£.2.2..2.2° ° °° |. 
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of the partners insured, set fire to the house in which the stock was 
consumed. This assignment of error is well made. The action of 
the circuit judge in withdrawing this evidence from the jury was on 
objection of plaintiffs’ counsel that the defense should have been 
specially pleaded, and that such evidence was not admissible under 
the general issue. Whatever may be the rule elsewhere, such evi- 
dence was clearly competent under the practice in this state. The 
precise question is decided in the case of Insurance Co. vs. Munday 
5 Cold., 554. That was a suit upon a policy of fire insurance. The 
policy provided, viz: “If the insured shall make any attempt to 
defraud the company, then and in every such case the policy shall 
be null and void. All frauds or attempts at frauds by false swear- 
ing or otherwise shall cause a forfeiture of all claim on this company 
under this policy.” There was evidence tending to show that, 
after the fire, the assured, in his preliminary proofs of loss, cor- 
ruptly and falsely swore to an overestimate of his stock. Counsel 
objected to this testimony, for the reason that, the insurance com- 
pany having filed no special plea setting forth the fact that the 
plaintiff had been guilty of fraud, such a defense was not admissi- 
ble in evidence under the plea of nil debet. The court held, viz: 
“The action is debt, and in that form of action the defendant may, 
under the plea of nil debet, give in evidence the matters constituting 
the defense relied upon,’—citing 1 Chit. Prac., 481; 2 Greenl. Ev., § 
280. The rule is stated otherwise by Mr. May in his work on insur- 
ance, but the cases cited by him to support the text are probably 
founded upon the code practice of the states from which they are 
taken. 

The third assignment is that the court erred in withdrawing from 
the jury the evidence showing that defendants in error had not kept 
their inventory and books in an iron fire-proof safe or other secure 
place. The policy sued on contained what is known as the iron-safe 
clause, and there was proof showing that this stipulation in the 
policy had been violated. Upon motion of counsel for plaintiffs the 
court likewise excluded this evidence from the consideration of the 
jury, upon the ground that such a defense was not specially pleaded, 
and could not be made under the general issue. For the reasons 
already given, this action was erroneous. The judgment is reversed, 
and the cause remanded. 
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COURT OF APPEALS OF KENTUCKY. 


QUEEN INS. CO., or LIVERPOOL, ENGLAND, 
v8. 
KLINE ET AL.* 


Where the policy was issued by the agent on a building known to be vacant 
because unfinished, such continued vacancy pending its completion is 
waived. 

Where the policy was issued in compliance with a parol contract for insurance, 
in which no questions regarding incumbrance had been asked, a provision 
avoiding it in case of mortgage is not effectual. 


Where in such case no time for completion had been verbally mentioned, and 
the policy limited it to thirty days, to which the insured objected, a 
consent by the agent that he might have all the time he wanted was a 
waiver of the limitation. 


Houmpurey & Daviz, for Appellant. 

P. B. & Upron W. Muir, for Appellees. 

Gourry, J. 

It appears from this record that Mrs. H. B. McDonald was the 
owner of a lot or parcel of land in Pewee Valley, Ky., and in 1890 
determined to have an extensive frame dwelling house built upon 
said lot, but, not having sufficient money to pay the cost of the 
building, mortgaged it to appellee, in order to get aid in way of 
building material, etc. It is also claimed that some time prior to 
the 24th of November, 1890, the husband of Mrs. McDonald, and J. 
M. Armstrong, a citizen of Pewee Valley, and agent or solicitor of 
the appellant, had some conversation respecting the insurance of the 
building. It appears that they jointly agreed as to the amount of 
insurance and the time, and Armstrong made some kind of memo- 
randum, and soon afterwards presented to the husband a policy of 
insurance on the building for $2,000 for one year in favor of Mrs. 
McDonald. It is claimed that the husband noticed a statement in 
or attached to the policy, stating that 30 days was given the assured 
to complete the building; and that Mr. McDonald objected to that, 
saying, in substance, that it would take several months to complete 
the building; and that Armstrong replied that he could have all the 
time he wanted, that the 30-days statement was put in because some 
time had to be named, and that it was matter of form; therefore the 
policy was accepted, and premium paid. The house was never com- 
pleted, and on the 22d of February, 1891, was entirely consumed by 
fire. This suit was brought to recover the $2,000, the policy having, 


* Decision rendered, Oct. 2, 1895. 





1896. ] Queen Ins. Co. vs. Kline et al. 237 


by the consent of appellant, been assigned to appellee Kline. Ap- 
pellant resisted a recovery on the ground that the building was not 
completed in 30 days, and because of work being done for 15 days 
at a time on it, and it being unoccupied for more than 10 days, and 
because of the mortgage, insisting that each of them worked a 
forfeiture of the policy, as the policy so provided. On the first trial 
the court gave a peremptory instruction to find for the defendant, 
but afterwards gave plainuff a new trial. Afterwards a trial resulted 
in a verdict and judgment in favor of plaintiff for $2,000, and, its 
motion for new trial having been overruled, defendant has appealed 
to this court, and insists on a reversal for several reasons, and insists 
that the new trial should not have been granted to plaintiff. 

No question as to the mortgage was asked by the agent; hence 
its existence cannot avail appellant. The agent Armstrong knew 
that the house was unoccupied, and had to be completed; therefore 
the pleas as to its being vacant, and as to work on it, cannot be 
relied on to defeat a recovery. The principal contention seems to 
be as to appellant’s liability for the loss occurring more than 30 days 
after the 24th of November, 1890, the date of the policy. Quite 
an array of authorities is cited on each side, and it may be conceded 
that some of the authorities, other than those of our own state, tend 
to sustain the contention of the appellant; but we are of opinion 
that Armstrong had a right to make the alleged agreement with the 
insured, and that it was competent to prove the same by parol, and 
that such proof is not in violation of the well-known rule of law 
that a written contract cannot be contradicted by parol: Brumfield 
vs. Insurance Co., 87 Ky., 122,125. Also Insurance Co. vs. Spiers, 
87 Ky., 292, and Insurance Co. vs. Haas, 87 Ky., 531. The proof 
tends to show that the house was being built as fast as the same 
could be reasonably done, owing to the extreme bad weather, and 
that the agent Armstrong resided near the house, and knew the 
situation of affairs, and it does not appear that he made any com- 
plaint as to the delay. There is some conflict in the testimony, but 
it was the province of the jury to weigh and determine as to the 
truth of the matter. It seems to us that no substantial error was 
committed by the court to the prejudice of appellant either as to the 
admission or rejection of evidence, nor did it err as to giving or re- 
fusing instructions to the prejudice of appellant’s substantial rights. 
The judgment of the court below is therefore affirmed, both as to 
the granting of the new trial to plaintiff and as to the final judgment 
in favor of plaintiff, and in overruling appellant’s motion for a new 
trial, with damages. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WRIGHT 
v8. 
VERMONT LIFE INS. CO.* 


The Massachusetts statute providing that a beneficiary is entitled to the pro- 
ceeds of a life policy, as against creditors or representatives of the in- 
sured, does not affect a statute requiring administrator of insured to sue. 


The statute authorizing suit by the beneficiary applies only to policies issued 
after the passage of such statute. 


Demand for payment is not a condition precedent to suit. 


Where the policy provided that the loss should be payable at the home office, 
after satisfactory proofs furnished at such office, and such proofs were de- 
livered to an agency and produced on trial by the defendant, a jury was 
justified in finding that the proofs had been furnished as required. 


The application required a full and complete answer to the question as to oc- 
cupation. The answer was, ‘‘ Waiter.” There was evidence that he had 
formerly been a calker, but was then a waiter. The proofs of death stated 
him to be a calker and waiter. 


Held, That the truthfulness of the answer was for the jury. 


Held, That a complaint may be amended by substituting the name of the ad- 
ministrator for that of the beneficiary as plaintiff. ? 


W. A. Morse and P. H. Cooney, for Plaintiff. 

Joun Woopsury, for Defendant. 

Larurop, J. 

1. We are of opinion that the first request for instructions should 
have been granted. The promise to pay to the plaintiff was, by in- 
tendment of law, made with Alexander H. Wright, and his adminis- 
trator was the proper party to sue. St. 1887, c. 214, § 73, did not 
change this rule of law. Nims vs. Ford (159 Mass., 575); McCarthy 
vs. Insurance Co. (162 Mass., 254); St. 1894, c. 225, which gives the 
person to whom a policy of life insurance is made payable the right 
to maintain an action thereon in his own name, by its terms, applies 
only to policies thereafter issued, and has no application to the policy 
in this case, which was issued in January, 1890. 

2. The second request for instructions was properly refused. The 
bill of exceptions on this point is as follows: ‘There was no evi- 
dence that the plaintiff, personally, had ever demanded payment of 
the policy at the office of the company in Burlington, but she testi- 
fied that she had demanded payment from the agent of the company 
at 40 Water street, Boston; and the defendant asked the court to 
rule that in the absence of such evidence this action could not be 
maintained, but the court refused said request and the defendant 
~® Decision filed Sept.16,18%. #2. | 
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excepted thereto.” Treating the request literally, it would be enough 
to say that, if a demand was necessary at Burlington, the plaintiff 
was not required to make it personally, but could make it by an 
agent, and that, as the request was based entirely on the want of 
evidence of a personal demand by the plaintiff at Burlington, the 
judge was not bound to give it. But we may go further, and say 
that there is nothing in the policy which requires any demand at 
Burlington or elsewhere. The promise is to pay at the office in 
Burlington within ninety days after satisfactory proof of death of the 
insured. At the expiration of ninety days after satisfactory proofs 
were furnished, a right of action accrued, without any formal de- 
mand. It is no bar to an action on a promise to pay money that 
the promisee was not present at the time and place appointed for 
payment: Ruggles vs. Patten, 8 Mass., 480; Carley vs. Vance, 17 
Mass., 389; Payson vs. Whitcomb, 15 Pick., 212. In Carter vs. 
Smith (9 Cush., 321), in an action on a promissory note payable, at a 
time fixed, at either of the banks in Portland, the defendant objected 
that the plaintiff must prove a demand. This objection was over- 
ruled, and this court (Chief Justice Shaw giving the opinion) over- 
ruled the defendant’s exceptions, with double costs. It is for the 
promisor to show in defense that he was ready to pay, and he must 


make a tender accompanied by a profert incuria: Carley vs. Vance, 
ubi supra; Carter vs. Smith, ubi supra. 

3. The third request for instructions, that the evidence was insuf- 
ficient to establish that the proof of death had been furnished in ac- 
cordance with the requirements of the policy, was properly refused. 
It is true that the promise to pay in the policy is 


At its [the defendant’s] office in the city of Burlington, ninety days after 
satisfactory proof, at its said office, of the death of the said insured. 

The proof of death was made out on blanks furnished by the com- 
pany, was taken to the office of the defendant in Boston, and there 
received by a person apparently in charge of the office, who prom- 
ised to forward it to Burlington; and it was produced at the trial 
by the defendant’s counsel. It was admitted that the proof was 
regularly and properly made out. No evidence was produced by 
the defendant to show that it was not received at Burlington. We 
are of opinion that the jury were well warranted in finding against 
the defendant on this issue. 

4. The next objection is that the insured did not make a “ full, 
complete, and true” answer to the third question in the application 
for insurance, which required him to state his “ occupation or em- 
ployment.” The answer was, “Waiter.” The evidence was that the 
insured had been a calker, but at the time the application was made 





aie. rsa tas. 5 iba toh ckaeedina tees 
<—_ ‘ : 


240 Supreme Judicial Court of Massachusetts. [ March, 


he was a waiter in a restaurant. It is true that, in the “proof of 
death” signed by the plaintiff, she stated that he was employed as 
a waiter, and wasalso doing jobbing in calking for different persons, 
and that he was a calker and waiter; but she explained in her testi- 
mony that, although his trade was that of a calker, he did not do 
any calking at the time of the policy, or afterwards, although he 
tried to get some jobs at calking. The question did not call for the 
past occupation of the insured, as in Dwight vs. Insurance Co. (103 
N. Y., 341). but for his then Occupation. The question of his occu- 
pation at the time of the application was submitted to the jury under 
instructions not now objected to by the defendant. The defendant, 
on this point, has relied solely upon the refusal of the judge to rule 
that the plaintiff could not recover because the answer of the insured 
was not full, complete, and true. On the evidence, such a ruling 
was rightly refused. It was for the jury, upon the evidence, to say 
what the applicant’s occupation was at the time the answer was 
made. The statement made by the plaintiff was evidence against 
her, but was not conclusive. 

5. It is within the power of the superior court to allow an amend- 
ment of the writ, substituting for her name, as plaintiff, the name 
of the administrator of her husband’s estate, as nominal plaintiff, for 
her benefit: Winch vs. Hosmer, 122 Mass., 438; Costelo vs. Crowell, 
134 Mass., 280; Lewis vs. Austin, 144 Mass., 383. As the defend- 
ant’s exceptions on the merits have been overruled, there seems to 
be no reason why case should be tried again, or why, if the amend- 
ment above suggested be allowed, judgment should not be entered 
on the verdict: Pierce vs. Insurance Co., 138 Mass., 151, 164. As 
the judge erred in refusing to give the first instruction requested, 
the entry must be: Exceptions sustained. 
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SUPREME COURT OF MINNESOTA. 


ANOKA LUMBER CO. 
v8. 
FIDELITY & CASUALTY CO., or NEw York.* 


(NELSON, INTERVENER. Two cases.) 


The Fidelity & Casualty Company, of New York, issued an e nployers’ liability 
policy to the Anoka Lumber Company, containing this clause: ‘‘ The as- 
sured, upon the occurrence of an accident, and upon the notice of any 
claim on account of an accident, shall give immediate notice in writing 
of such accident or claim, with the fullest information available, to the 
company, at its office in New York City, or to the agent, if any, who shall 
have countersigned this policy.” Held, That the assured need not give 
such notice until an accident happens and a notice of a claim is made on 
account thereof. 


The above-described policy also contained several provisions relating to its 
liability, among others: (1) That it insured against all liability on ac- 
count of fatal or nonfatal injuries suffered by an employe; (2) that the 
company, at its own expense, would take upon itself the settlement of 
any loss and the control of any legal proceedings taken against the assured 
to enforce a claim for injuries to the assured employes; (3) that the as- 
sured should not settle with the injured employe without the consent of 
the insurance company ; (4) that no action should be brought against the 
insurance company after the period in which an action might be brought 
by the employe against the employer, unless at such period there was a 
suit pending for such purpose, in which case an action might be brought, 
in respect to the claim involved in such suit, against the company, by the 
assured, within thirty days after judgment is rendered in such suit, and 
not later. Held, That this policy, by the terms of the instrument itself, 
was not merely one of indemnity against any act of the employe, but that, 
in case of an accident to him whereby he had acause of action against the 
assured, the company would assume and pay the liability. Held, Also, 
that the employe, having, while so employed, sustained an injury whereby 
he recovered a judgment therefor against the assured employer for the 
sum of $2,285.02, the insurance company was liable therefor upon an ac- 
tion against it, without the employer having first paid the judgment. 

An employe was personally injured while his employer held an employers’ 
liability policy, and, before the employe commenced an action against the 
employer to recover damages for such personal injuries, the employer 
made an assignment under the insolvency law: Gen. Laws 1881, c. 148. 
Judgment was afterwards rendered in such action in favor of the employe 
against the employer for such personal injury; and, in an action upon 
the judgment by the assured employer against the insurance company, 
the employe garnished the latter company, and then intervened in the 
suit. Held, ‘That the claim of the assured against the insurance company 
did not pass to the assignee by the assignment, and that the intervener is 
entitled to maintain his garnishee proceedings in the action to recover 
the amount of his judgment. 


J. O. P. Wueerricut, for Appellant Cobb. 
Kerrn, Evans, Taompson & Farrcuwtp, for Appellant Fidelity & 


Casualty Co. 
A. Urtanp, for Respondent. 
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Buck, J. 

This action is brought under an employers’ liability policy, is- 
sued by the Fidelity & Casualty Company, of New York, to the 
Anoka Lumber Company, insuring the company for twelve months 
against liability for damages, up to stated limits, on account of fatal 
or nonfatal injuries suffered by an employe or employes of the as- 
sured while engaged in the occupations and at the places specified. 
On May 25, 1893, while the policy was in force, one of the insured’s 
employes, Claus E. Nelson, the intervener and respondent, was in- 
jured. At that time the assured was informed and knew of the ac- 
cident, but it then gave no notice to the insurance company of its 
occurrence. On September 13, 1893, Nelson claimed damages of the 
assured, on account of this accident; and the same day the assured, 
for the first time, gave notice to the agents of the insurance company 
that the accident had happened, and that Nelson claimed damages 
in consequence of it. Afterwards, on October 3, 1893, the assured 
made a formal statement of the accident and claim on blanks fur- 
nished by the appellant. At the time of receiving said statement, 
appellant claimed that there had not been a compliance with condi- 
tion 3 of the policy, and afterwards, when notified by the lumber 
company that suit had been brought by Nelson, refused to defend 
the action, or to consider the accident as coming under said policy, 
on account of material prejudice, and on account of failure to report 
the accident promptly. On the 4th of October, 1893, the assured 
made an assignment, under the insolvency laws of this state, to 
Albert C. Cobb; and to said Cobb was delivered, with other assets 
of the Anoka Lumber Company, the policy here in question. In the 
schedule of assets filed by the Anoka Lumber Company no mention 
of this policy or reference to it was made. On December 20, 1893, 
Nelson commenced his action against the Anoka Lumber Company; 
and on July 5, 1894, he obtained judgment in his suit against it for 
$2,285. This judgment is wholly unpaid. Upon the entry of this 
judgment, the present action was brought against this appellant, by 
said Cobb, as assignee, and the Anoka Lumber Company. Nelson 
garnished this appellant insurance company, and thereafter inter- 
vened in this action. Upon the trial, the court directed a verdict 
against the defendant for the amount of the judgment obtained by 
said Nelson, and interest, viz., for $2,330, and also directed the jury 
to find said sum so found against said defendant to be payable to 
the intervener by defendant as garnishee of said Anoka Lumber Com- 
pany. The Fidelity & Casualty Company, and Albert C. Cobb, as 
assignee of the Anoka Lumber Company, each prosecutes an appeal. 

A provision of the policy, numbered 3, is as follows:— 





1896.| Anoka Lumber Co. vs. Fidelity & Casualty Co. 243 


The assured, upon the occurrence of an accident, and upon notice of an ac- 
cident, and upon notice of any claim on account of an accident, shall give 
immediate notice, in writing, of such accident or claim, with the fullest in- 
formation available, to the company at its office, in New York City, or to 
other agents, if any, who shall have countersigned this policy. 

1. The Fidelity Company contends that this provision requires 
notice to be given whenever any accident occurs, and also that an- 
other notice must be given whenever any claim on account of an 
accident is made. Opposed to this contention, it is asserted that 
notice is not required by the terms of such provision until there has 
been both an accident and a claim by reason thereof. We are of the 
opinion that the latter construction is the correct one. Nelson never 
made any claim against the Anoka Lumber Company for damages 
prior to the 13th day of September, 1893; and, upon such claim be- 
ing made, the company immediately notified the insurance company 
of the accident and Nelson’s claim. No question is raised as to the 
sufficiency of the written statement or proof of loss. If the injured 
party, Nelson, never made any claim against the Anoka Lumber 
Company on account of his injuries, it would be an idle ceremony for 
the company to give notice of the accident to the insurance company. 
It only concerned the company when it was notified by Nelson that 
he claimed damages against it on account of the injuries he had re- 
ceived. When it learned of the threatened liability, then it notified 
the responsible party in accordance with the terms of its policy, and 
that was all the notice required under the provisions of its contract. 
We have no doubt as to the correctness of the construction we have 
placed upon the provision of the policy we have quoted; but, if there 
were any doubt as to the meaning of the clause, then such doubt 
must be solved in favor of the insured: Chandler vs. Insurance Co., 
21 Minn., 85; Symonds vs. Insurance Co., 23 Minn., 491. This lan- 
guage used in the insurance policy is that of the company in the 
instrument which it makes and issues; and where it expresses itself 
in terms of its own creation, and if it needs any interpretation or 
construction, it certainly cannot complain if the meaning is resolved 
against it. The cases are numerous which sustain this position. In 
the case of Anderson vs. Fitzgerald (4 H. L. Cas., 484, 510), it is 
said: “A policy ought to be so framed that he who runs can read. 
It ought to be framed with such deliberate care that no form of ex- 
pression by which, on the one hand, the party assured can be caught, 
or by which, on the other, the company can be cheated, shall be 
found upon the face of it.” We are not unmindful of the force of 
the appellant’s contention that it would be of great benefit to have 
immediate notice of any accident, as well as of any claim, for the 
purpose of getting at the truth of the alleged accident, of finding 
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witnesses who know the facts, and making preparation for the de- 
fense of any anticipated claim for damages. Other reasons might 
be readily suggested, but the insurance company must abide by its 
own terms, which it has deliberately expressed, and by the whole 
contract of which these terms are a part. Upon the other hand, it 
may be said that it might frequently be difficult for the employer to 
give immediate notice. Take, for instance, our lumbermen, where 
the employes are in the pine wvods, a long distance from the em- 
ployer’s place of business or residence, and where it would, perhaps, 
upon account of deep snows or want of rapid communication in 
travelling or by telegraph, be an impossibility to know of the acci- 
dent for a long time, perhaps weeks or months after its occurrence. 
Under such a condition of things, a policy requiring immediate no- 
tice of the accident to the employe to be given to the insurance 
company by the employer would render the policy entirely useless. 
We might very well say that the provision under consideration does 
not need either construction or interpretation, but that the usual 
and ordinary meaning of it from a grammatical point of view is that 
which we have indicated and decided. 

2. The next question for our consideration is whether the defend- 
ant’s policy is a contract of indemnity. The defendant claims that 
it is not liable, because the Nelson judgment has not been paid by 
the plaintiff. If it be simply a contract of indemnity, then, under 
the decision of this court in Weller vs. Eames (15 Minn., 461, Gil., 
376), the payment of the judgment is a condition precedent to the 
right of the plaintiff’s recovery. With the rule laid down in that 
case we need not interfere in what we say here, because in this case 
we must look to the various terms and scope of the whole policy, 
and thus determine the intent and meaning of the parties, as evi- 
denced by such contract of insurance. A brief abstract of the policy 
shows: (1) An insurance against all liabilities on account of fatal or 
nonfatal injuries suffered by an employe. (2) The company may 
take upon itself the settlement of any loss, and, if any legal proceed- 
ings are taken against the assured to enforce a claim for indemnity 
for injuries, the company shall, at its own cost and expense, have the 
absolute conduct and control of defending the same throughout in 
the name and on behalf of the assured, and the assured shall render 
to the company all possible aid in securing information and evidence 
in effecting settlements. (3) The assured shall not, except at his 
own cost, settle any claim or incur any expense without the consent 
of the company previously given, in writing, except that he may pro- 
vide such immediate surgical relief as may be imperative. (4) No 
action shall lie against the company after the expiration of the period 
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within which an action for damages on account of the given injuries 
or death might be brought by such claimant or his representatives 
against the assured, unless, at the expiration of said period, there is 
a suit, arising out of such accident, pending against the assured, in 
which case an action may be brought in respect to the claim involved 
in such action against the company by the assured within thirty 
days after judgment is rendered in such suit, and not later. Thus, 
we see, from the very terms of the instrument itself, that it is not 
merely an agreement to indemnify the plaintiff against any act of 
the employe, but that in case of an accident of such a character as 
to injure him, whereby a cause of action arises against the assured, 
the insurer or company will assume the liability. The company 
takes upon itself the settlement of loss and the control of all legal 
proceedings, and the assured is forbidden to settle any claim or in- 
cur any expense without its consent in writing. At the expiration 
of the time when a suit can be brought by the employe against the 
employer arising out of such accident, an action may be brought in 
regard to such claim against the company within thirty days after 
judgment is rendered in such suit. If the plaintiff is forbidden to 
settle a claim for an accident of this kind, we fail to see how it is 
imperative upon him to pay a judgment rendered against him upon 
such claim, as a condition precedent to his right of recovery. The 
insurance company, by the terms of its own policy, has taken into 
its own hands the whole machinery for settling such claim, and will 
not allow the employer to do it. When the injured employe notified 
the plaintiff of his claim, it at once notified the insurance company 
thereof, and also of the commencement of the suit against it by 
Nelson, the injured employe, and demanded that the defendant de- 
fend the same. It did not do so, and the burden and expense of so 
doing fell upon the plaintiff. In that action, which went to judg- 
ment after trial and a verdict of $2,285.02, it does not appear that 
there was any fraudulent collusion between the employer and em- 
ploye. If the defendant challenges the amount of the verdict as 
excessive, it can properly be said that its own negligence or obstinacy 
in not defending may in some measure account for it. At least, it 
did not do what it agreed to, and in this respect it is bound by the 
judgment so rendered, which is a substantial liability against the 
plaintiff in favor of Nelson, the employe. 

3. We will now consider the question of the claim and rights of 
the intervever, Nelson. His claim is hostile to that of the assignee 
and the defendant denies any liability to either. When the Anoka 
Lumber Company made its assignment, no suit had been com- 
menced against it, and judgment was not recovered therein unti 
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the ensuing July. Therefore, if the intervener’s rights are superior 
to those of the assignee, it is because the rights and interest which 
the Anoka Lumber Company had in the insurance policy did not, 
under its assignment, pass to the assignee, Albert C. Cobb; and if 
the intervener, Nelson, is entitled to the benefits of this insurance 
policy, it is by virtue of his garnishment, and not by virtue of any 
privity of contract growing out of the insurance policy so executed 
between the Anoka Lumber Company and the insurance company. 
We are of the opinion that the rights and remedies of the Anoka 
Lumber Company growing out of the insurance policy did not pass 
to the assignee by virtue of the assignment. “The assignment is 
for the benefit of creditors having existing debts against the assignor 
at the time of the assignment:” Wilder vs. Peabody, 37 Minn, 248. 
This was not an existing debt against the insurance company at the 
time of the assignment. Nelson’s merely making a claim against 
the lumber company did not create a debt which could properly be 
said to then exist; and whether the lumber company would ever have 
a substantial claim against the insurance company depended upon 
two contingencies, one of which was the recovery of a judgment 
against it by Nelson for an unliquidated ‘personal injury claim in a 
suit for damages therefor, and the other that the insurance company 
had a right, under the contract policy of insurance, which it might 
exercise, to take upon itself the settlement of any loss; and, if legal 
proceedings were taken by Nelson against the lumber company to 
recover damages for injuries, then the insurance company had the 
right to have the absolute conduct and control of the defense 
throughout the entire proceedings in the name and on behalf of the 
Anoka Lumber Company; and it was forbidden to settle any claim 
or incur any expense without consent of the insurance company. 
Until the judgment in favor of Nelson against the Anoka Lumber 
Company was rendered, some nine months after the assignment, or 
whether it was liable at all, the amount of the liability of the Anoka 
Lumber Company in favor of Nelson was entirely unknown; and, if 
known, the insurance company had the right to assume and settle or 
pay it, not to the Anoka Lumber Company, but to Nelson, at least 
up to the time when Nelson commenced his action against the 
Anoka Lumber Company, on the 20th day of December, 1893, more 
than two months after the date of the assignment. This claim might 
never have become an existing debt in behalf of the Anoka Lumber 
Company, and until then it was too indefinite and uncertain to come 
within the provisions of the insolvency law, empowering an insolvent 
to make an assignment of all of his unexempt property. It was not 
entered in the schedule of assigned assets, and for the very good 
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reason that a claim resting upon such contingencies would be of no 
avail, and only a source of embarrassment in settling the insolvent’s 
estate as provided by law. We do not hold that certain rights of 
action may not be assigned, such as those for recovering real or per- 
sonal property, and for the recovery of damages, where they have 
been withheld, or the value thereof diminished, where the cause of 
action existed at the time of the assignment; but we do not think 
that a claim or cause of action of this kind comes within the letter 
or spirit of the law. It istherefore held that the Fidelity & Casualty 
Company of New York is hable, under its policy, for the amount of 
the judgment recovered by Nelson against the Anoka Lumber Com- 
pany, viz.: $2,285.02, with lawful interest thereon, and that the same 
is subject to the garnishment of the intervener, Claud Edward 
Nelson. ‘The order of the trial court denying the coplaintiff’s and 
defendant’s motions for a new trial is affirmed. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


COLES 
v8. 


JEFFERSON INS. CO.* 


The jury, under the instruction of the court, must determine, from the facts 
of the case, the existence, nature, and extent of the power and authority 
of the agent of the insurance company. 

If a general agency exists, it is prima facie coextensive with the requirements 
of the business at the given time and place. 

The question, what power did the insurance company hold the agent out to 
the public as possessing, may determine the extent of his power, rather 
than the power the agent in fact possessed. 

Such general agent may waive forfeitures and conditions in the policy, not- 
withstanding a provision therein that no agent has such power. 

If the facts regarding the risk are correctly stated to the agent, but errone- 
ously inserted by him in the application, the company is chargeable with 
his error or mistake. 

He may consent to contemporary insurance on the property taken through 
him at the time in another company. 

A provision in the application or in the policy making him the agent of the 
insured and not of the company, cannot change his legal status as agent 
of the company, or the law of agency, if he is in fact the agent of the 
latter. 

A case in which the above doctrine is discussed and applied. 


* Decision rendered, Nov. 23, 1895. Syllabus by the Court. 
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Bourcuer & Harpine, for Plaintiff in Error. 

C. H. Scort, L. H. Keenan, and Dayton & Dayron, for Defendant 
in Error. 

Hott, P. 

On writ of error to a judgment of the Circuit Court of Randolph 
County, rendered on a policy of fire insurance on the 15th day of 
May, 1894, in favor of plaintiff, Coles, against the insurance com- 
pany for the sum of $830.87. The facts are as follows: The plain- 
tiff, John Coles, was the owner and occupier of a “feed and provi- 
sion” store, a one-story frame building in the town of Elkins, and 
took out this policy of insurance from the defendant, the Jefferson 
Insurance Company, through its agent, Ralph Darden, a member of 
the firm of Darden Bros., real estate agents, in that town, dated the 
4th day of February, 1892, for the sum of $750, $250 on the building 
and $500 on the stock of feed and provisions while contained therein. 
The property insured was totally destroyed by fire, originating no 
one knows how, on the night of the 25th of May, 1892. The insur- 
ance company refused to pay, and Coles sued in assumpsit on the 
policy, and the defendant filed five grounds of defense with its plea 
of nonassumpsit: ‘‘(1) The plaintiff made a false statement in his 
application in this, viz., in answer to the question, ‘Is the property 
incumbered ?’ the plaintiff answered, ‘No,’ when in fact there was 
then a vendor’s lien upon the property to a large amount, about 
$350. (2) Plaintiff violated clause No. 5 against increase of risk, 
which plaintiff violated by using the premises for storing and vend- 
ing therefrom various other articles named without the special con- 
sent in writing of the company. (3) Plaintiff violated his contract 
of insurance by taking additional insurance on the same property 
without the company’s written consent indorsed on the policy. (4) 
That plaintiff did not within the time render a particular, sworn, 
and signed account of the loss, as required and agreed to by the 
policy.” The plaintiff, by way of matter in waiver, estoppel, and 
confession and avoidance, replied: “(1) That the application of 
plaintiff was wholly written and prepared by the agent of defend- 
ant; that plaintiff distinctly stated tc the agent that he owed the 
purchase money on the property according to a written contract 
with F. W. Brown, the vendor, which contract the agent was ac- 
quainted with and had read; and the agent said, as the purchase 
money was not due, it constituted no incumbrance, and wrote down 
the answer, ‘None.’ (2) Plaintiff admits adding a stock of farm im- 
plements, hardware, harness, roofing, sash, doors, and goods of like 
kind, but the same did not increase the risk, and it was done with 
the full knowledge of the agent, and without objection on his part. 
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(3) Plaintiff denies that any additional insurance on the same prop- 
erty, or any part thereof, was in any manner taken so as to increase 
the risk. (4) Plaintiff says that the particular account of loss re- 
quired by the policy was furnished, and all rights requiring addi- 
tional statements for settlement, by arbitration or otherwise, before 
suit, were distinctly waived by a written notice to plaintiff from de- 
fendant, refusing in any manner to adjust the loss and denying all 
liability therefor.” 

The court gave the following instructions for the defendant: “ De- 
fendant’s instruction No. 1: If the jury believe, from the evidence, 
thut the property insured, or a material portion thereof, was incum- 
bered at the time the application in writing was made by the plain- 
tiff to the defendant for the policy sued on, and that he denied in 
said application the fact of said incumbrance, and they further be- 
lieve that in said application and policy the plaintiff warranted the 
truth of statements and answers made in said application, that then 
they shall find for the defendant company. Defendant’s instruction 
No. 2: If the jury believe, from the evidence, that the additional use 
of the store building for storing and vending farm implements and 
hardware, sash, doors, etc., without the permission of the defendant 
company, incurred the risk to it, then they shall find for the defend- 
ant.” And the following for plaintiff: “Plaintiff's instruction: If 
the jury believe, from the evidence, that at the time the application 
was made for the policy in controversy the agent who took said ap- 
plication wholly prepared and wrote the same, and that at the time 
the plaintiff informed him of the incumbrance upon said property, 
or that, prior to said time, said agent had full knowledge of said 
incumbrance, then and in that event the answer incorporated into 
said application, though incorrect in regard to said incumbrance, 
will afford no defense to said company to this action, in the absence 
of fraud on the part of plaintiff.” To the giving of this one defend- 
ant excepted. 

The main points in dispute were: Was Ralph Darden, who took 
the policy, the agent of defendant? If so, what kind. what was the 
extent of his authority, and what did he do in the premises? The 
evidence shows that he wrote the application on a blank furnished 
him by the company, filled it up, signed it as agent. The company 
received it from him thus signed, and issued the policy on it; and the 
application, by questions on the back directed to the agent, required 
him to ascertain and furnish certain independent information in an- 
swer to such questions. He was the acting member of the real- 
estate firm of Darden Bros., and lived at Elkins. His firm was the 
local agent of defendant during all the period from making out the 
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application down to the fire, received the premium and delivered 
the policy. He was certainly authorized to procure policies and 
forward applications, and, to that extent at least, was recognized by 
the insurance company as its agent. See Deitz vs. Insurance Co., 
31 W. Va., 851; 1 Biddle, Ins., §§ 114, 115. It is a settled principle, 
well settled by the authorities, that agents of an insurance company 
authorized to procure applications for acceptance, must be deemed 
agents of the company in all they do in preparing the application, 
or in any representation they may make as to the character or effect 
of the statements therein contained; and when, either by his instruc- 
tion or direct act, such agent makes out an application incorrectly, 
notwithstanding all the facts are correctly stated to him by the ap- 
plicant, the error is chargeable to the company. This rule is not 
affected or changed by a stipulation, inserted in the policy subse- 
quently issued, that the acts of such agent in making out the appli- 
cation shall be deemed the acts of the insured, unless written in the 
application or expressed in the policy. Such stipulation does not 
convert the acts done for the insurer into acts of the insured. And 
if, when an insurance company issues a policy, it knows certain facts 
which are material to the risk taken, it cannot claim a forfeiture of 
the policy because of the existence of those facts, though the in- 
sured, in his answers to questions, may have stated that such facts 
did not exist: Schwarzbach vs. Union, 25 W. Va., 622. See colla- 
tion of points decided as to general agent, in Clement, Dig. Ins., p. 
412, § 10. On subject of other insurance, see id., p. 192, § 5. 

The insurance agent, within the general scope of the business he 
transacts, is pro hac vice the insurance company. What he knows, 
they know. What he does, they do. He has power to bind and to 
loose, and no limitation on his power unknown to strangers will 
bind them: Jnsurance Co. vs. Wilkinson, 13 Wall., 222; Muhleman 
vs. Insurance Co., 6 W. Va., 508. See 2 Beach, Ins., § 1064, et seq. 
If, however, the insured employs an insurance broker to place in- 
surance for him, he is the agent of the insured, and not the agent 
of the insurer. But if, acting on behalf of the company, or of an 
agent of the company, the broker solicits the insurance, he is the 
agent of the company. The insurance agent, as thus distinguished 
from the broker, is ordinarily held to be a general agent of the 
company: Miller vs. Insurance Co. (1869), 27 Iowa, 205. As such 
general agent, it is held that he may waive forfeitures and conditions 
in the policy, notwithstanding a provision therein that no agent has 
such power. Notice to him or knowledge by him is notice to or 
knowledge by the company, so as to prevent the latter from insisting 
upon a forfeiture for a breach of condition, of which breach the com- 
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pany thus had knowledge. That if facts regarding the risk are cor- 
rectly stated to the agent, but erroneously inserted by the agent in 
the application, the company, and not the insured, is chargeable 
with the mistake. That he may consent to prior or subsequent in- 
surance on the property, and that a provision in the application or 
policy making him the agent of the insured, and not of the company, 
cannot change his legal status as agent of the company. See Mec. 
Ag., § 931, and cases cited in note; 1 May, Ins., c. 7, §§ 118, 120, 
124a. The facts of the case must determine for whom the person 
was acting. The authority of an agent must be determined by the 
nature of his business, and is prima facie coextensive with its re- 
quirements, and the question is not what power the agent did in 
fact possess, but what power did the company hold him out to the 
public as possessing. On the subject of waiver, etc., see Wheaten 
vs. Insurance Co., 76 Cal., 415; Crittenden vs. Insurance Co., 85 
Iowa, 652; Rich. Ins., c. 8, pp. 86-102, §§ 90,95. See Messelback 
vs. Norman (1890), 122 N. Y., 578; Hart vs. Insurance Co. (Wash.); 
Steele vs. Insurance Co. (Mich.); Beebe vs. Insurance Co. (Mich.). 
See Clement, Dig. Ins., pp. 385, 255, et seq. The evidence in this 
case shows that the real-estate agents, the firm of Darden Bros., 
were agents of the Jefferson Insurance Company, furnished with 
blanks, exercising their agency within restricted limits as to place, 
but without restriction as to soliciting risks and making out and 
forwarding applications, receiving and delivering policies, except as 
to amount on one risk. The following questions were specially ad- 
dressed by the company to their agents, and as such agents, were 
answered and signed by Darden Bros.: “Is the insured reliable 
and of good moral character?” ‘“ Have the premises ever been on 
fire?” “Is the property mortgaged?” “If recently sold, at what 
price?” “Is there any danger of incendiarism?” ‘Do you fully 
recommend the risk?” ‘Please give any information relating to 
the risk we should know.” 

The plaintiff asked the acting partner, Ralph Darden, to take the 
risk of $1,500, but he replied that their company (the Jefferson) 
never took more than $1,000 on one risk, but that he would put half 
of it in the Peabody Insurance Company. He did make out an ap- 
plication on behalf of plaintiff to the Peabody Company, signing 
Mr. Coles’ name to it, in which he stated there was no incumbrance, 
and that the property was insured in the Jefferson Insurance Com- 
pany for $750. On the back, at the close of questions addressed to 
agents, they add: “We should like you to place this risk with some 
good company for us at your earliest convenience.” I infer, from 
Darden’s evidence, that as tothis company he only regarded himself 
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as an insurance broker. See, as to waiver by agent, Murphy vs. 
Insurance Co., 62 Mo. App., 495. The fact of Darden’s agency, the 
extent of his authority, what power in the premises did the insur- 
ance company hold him out to the public as possessing, what au- 
thority did the business at that distance from the home office seem 
to require,—all these were questions for the jury, to be determined, 
under the instruction of the court, from the facts of the case. 

The instruction given for plaintiff, in connection with those given 
for defendant, states the law correctly. The Brown contract was 
properly admitted to go in evidence. It was the contract by which 
Brown sold the house and lot to plaintiff. It showed the balance of 
the purchase money still unpaid, for which Brown had a vendor’s 
lien, and when it would be due; and the evidence shows that Dar- 
den read it or heard it read, and thereby knew the existence, nature, 
and amount of this incumbrance when he made out for plaintiff his 
application. 

During the progress of the trial the court permitted the defend- 
aut to go fully into the character and quantity of the farming im- 
plements, etc., which plaintiff added to his stock after the policy 
of insurance had been taken, to show anything likely to have in- 
creased the hazard from fire, but refused to permit defendant to 
enter into their value. I fail to see any injury that could result to 
defendant from the exclusion of such question. Upon increase of 
hazard, see cases cited in Clement, Dig. Ins., p. 224. The evidence 
was not lacking on any essential point, and as a whole tended to 
make out the plaintiff’s case. There was no error in overruling the 
motion of defendant for a new trial, and the judgment is affirmed. 


SUPREME COURT OF MINNESOTA. 


MINNEAPOLIS, ST. P. & 8. 8S. M. RY. CO. 
vs. 


HOME INS. CO.* 


The assignment of errors cannot be amended by the appellant, after bis time 
for serving them has past, without the consent of the respondent or leave 
of the court. 

An order allowing an amendment of the complaint, made before the trial, and 
not as a part of it, cannot be reviewed on appeal from an order denying a 
motion for a new trial. 





“*Decision rendered, Feb. 6, 1896. Syllabus by the Court. 
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This action is upon a contract by defendant to insure the plaintiff, a common 
carrier, to the extent of its liability as such, for loss by tire on grain in its 
elevator at its terminal station. The complaint set out the contract; also, 
a common-law contract of carriage of the grain of certain shippers, with 
the obligation to safely deliver it, at such station, to the connecting car- 
rier; that while it was awaiting, in such elevator, such delivery, in the 
usual course of its carriage, the grain was lost by fire; and that the 
plaintiff had paid the shippers therefor—but did not in express terms 
allege that the fire was due to the negligence of the carrier. Held, That 
the complaint stated a cause of action. 


The answer alleged that the contract of carriage was evidenced by a bill of 
lading containing stipulations modifying the plaintifi’s common-law lia- 
bility, and that the fire was not due toits negligence. The reply admitted 
the bill of lading, and affirmatively alleged that the fire was caused by 
plaintiff’s negligence. Held, That the reply was not a departure in 
pleading. 

Held, That the carrier may lawfully insure against liability for loss of goods 
carried, though occasioned by the negligence of his own servants. 


Evidence considered, and held to sustain the findings of the court, to the effect 
that the fire which caused the loss of the grain was due to the negligence 
of the plaintiff, and that the defendant waived the furnishing of the proofs 
of loss within the time limited by its policy. 


The plaintiff had other insurance on the grain, payable to itself, for the bene- 
fit of the shippers, in a sum equal to the amount named in the defendant’s 
policy, which provided that the defendant should not be liable for a 
greater proportion of any loss than the amount insured should bear to the 
whole insurance. The trial court held the defendant liable for one-half 
of the loss. Held, That the court committed no error, as against the 
defendant. 


S. E. Hatt and McVey & Cuesuire, for Appellant. 
Kircuer, Conen & Suaw and A. H. Brieur, for Responden’. 


Srart, C. J. 

This is an action upon the insurance policy construed by this 
court in its decision, on a former appeal in this case, repurted in 55 
Minn., 236, 23 Ins. L. J., 68. After the cause was remitted to the 

‘district court, and before a new trial was had, the plaintiff, by order 

of the court, was permitted to amend its complaint. The cause 
was tried by the court without a jury, resulting in findings of fact 
and conclusions of law, in favor of the plaintiff, to the effect that it 
was entitled to recover of the defendant the sum of $28,607.28. 
From an order denying its motion for a new trial the defendant 
appealed. 

1. The fifty proposed additional assignments of error, presented 
by the appellant on the hearing of the case, and objected to by the 
respondent, must be disregarded; for the appellant cannot, without 
leave of the court, or consent of respondent, amend his assignment 
of errors after his time for serving them has passed. The case must 
be disposed of upon the original assignments: Greene vs. Dwyer, 33 
Minn., 403. The defendant’s first alleged error is that the court 
erred in permitting the plaintiff to amend its complaint. The order 
allowing the amendment was made previous to the trial, and not as 
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a part of it, and it cannot be reviewed on this appeal, which is from 
an order refusing a new trial: City of Winona vs. Minnesota Ry. 
Const. Co., 27 Minn., 415. The remedy is an appeal from the judg- 
ment: City of Winona vs. Minnesota Ry. Const. Co., 29 Minn., 68. 
2. The next error claimed is that the court erred in holding that 
the amended complaint stated a cause of action, for the reason that 
the only ground of recovery by the plaintiff, if any there be, is 
omitted from the complaint, and stated for the first time in the reply, 
which is a departure. We are unable to discover, from an examina- 
tion of the record, that the trial court was ever requested to, or did, 
pass upon the proposition that the complaint did not state a cause 
of action. Where the objection that the complaint does not state a 
cause of action is raised in this court for the first time, it should not 
be allowed to prevail, if the complaint can be sustained by any rea- 
sonable intendment. We are of the opinion that the complaint does 
state facts constituting a cause of action, and that the claim that the 
reply is a departure is equally untenable. It is claimed, however, 
by defendant, that the decision of the court on the former appeal is 
not only conclusive in its favor upon this question of pleading, but 
also upon its claim, hereinafter to be considered, that the bills of 
lading, made a part of its answer, with all their provisions, condi- 
tions, and exemptions, are valid and binding upon the parties, and 
that in no view of the case can the plaintiff maintain this action. It 
will simplify a decision of this appeal if, at the outset, we settle just 
what was decided by the court on the former appeal. The cause of 
action attempted to be alleged in the original complaint was based 
upon the same insurance policy as the one upon which the cause of 
action alleged in the amended complaint rests. But the original 
complaint was framed upon the theory that the plaintiff’s liability to 
shippers for the grain destroyed by fire while in its elevator at 
Gladstone, Mich., depended upon a collateral agreement with the 
shippers to insure the grain, and that such liability to them was 
covered by the policy. On the first trial of the case the plaintiff 
was permitted to prove such contract by parol evidence. The first 
question for the consideration of the court on the former appeal was 
a construction of the terms of the policy, and it was decided that 
the policy only insured the plaintiff to the extent of its liability as a 
carrier and wurel ouseman to the owners of the grain in its elevator 
lost by fire. The only other question was whether such liability in- 
cluded the liability of the plaintiff to its shippers, by virtue of its 
contract with them to insure the grain for their benefit, and it was 
held that it was not. Hence, the collateral contract to so insure was 
wholly immaterial, even if it was competent to prove it by parol. 
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These were the only questions involved, and what is said in the 
opinion as to the admissibility of parol evidence to prove the collat- 
eral contract, though abstractly correct, was unnecessary to a de- 
cision of the case. The question of the validity of the conditions 
and exemptions in the bills of lading was neither involved in the 
case, as it then stood, nor decided. The statement of the court, at 
the conclusion of the opinion, that “under no view of the case can 
the plaintiff recover,” had reference only to the record of the case 
then before the court; and the claim of the plaintiff, made in its 
complaint as it then stood, that its liability to its shippers, by virtue 
of its contract with them, was covered by the policy, and constituted 
its cause of action. The decision of the former appeal, to the effect 
that the policy covered only the liability of the plaintiff as a carrier 
and warehouseman for the grain of its shippers destroyed by fire 
while it was in the elevator, and that such liability did not include 
plaintiff's liability to shippers under its contract to insure, is the law 
of this case, and concludes the parties as to the liability covered by 
the policy; but, other than this, it has absolutely nothing to do with 
the questions involved in the present appeal. All that is necessary, 
in connection with this statement as to the scope of the former de- 
cision, to support our conclusion that the amended complaint states 
a cause of action, and that the reply is not a departure, is a brief 
analysis of the pleadings. 

The amended complaint alleges that the plaintiff isa common car- 
rier operating a line of railway from the city of Minneapolis, this 
state, through the state of Wisconsin, to the port of Gladstone, in 
the state of Michigan, where 1t owned and used a grain elevator for 
transferring wheat and other grain from its railway to vessels, and 
for storing the same while waiting to be delivered to such vessels in 
the usual course of carriage from the port of Gladstone to other 
lake ports; that the defendant duly executed to it the insurance 
policy in question, a copy of which is made a part of the complaint; 
that the plaintiff received, at Minneapolis, from certain owners and 
shippers, a given number of bushels of wheat, for carriage over its 
railway to Gladstone, thence by water to Buffalo, by any lake carrier 
whose vessels should first call for it at Gladstone, and agreed with 
each of such owners to carry his wheat by its railway from Minne- 
apolis to Gladstone, and there safely deliver it, for carriage, to the 
lake carrier whose vessels should first call for it; that on November 
29, 1891, and during the life of the policy, the wheat was in the ele- 
vator, waiting, in the usual course of carriage, for delivery by plain- 
tiff, in accordance with its agreement, to the lake carrier, and was on 
that day destroyed or damaged by fire to the extent of $57,214.57; 
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that the plaintiff has paid the owners of the wheat the damages 
sustained by them by the loss of the wheat by fire. The complaint 
also alleges that the plaintiff made and served due proofs of its loss 
under the policy, and complied with its conditions in this respect. 
There are other allegations showing that the contract of carriage was 
one of interstate commerce, and that the provisions of the law relat- 
ing thereto had been complied with; but, in the view which we take 
of this case, these last allegations are not material. The reason as- 
signed by the defendant why the complaint does not state a cause 
of action is that it contains no allegation that the plaintiff was guilty 
of any negligence in reference to the fire which caused the loss. But 
the complaint sets out a common-law contract of carriage, with an 
obligation to safely deliver the wheat to a connecting carrier, and a 
breach of such contract, and the loss of the wheat by fire, while 
awaiting such delivery, in the plaintiff's elevator. In an action 
against the plaintiff by the shippers, proof of these facts would es- 
tablish a prima facie right to recover; for proof of the loss of the 
wheat while in the possession of the carrier raises the presumption 
that it was negligent, and the burden is upon it to show, if it claims 
that the contract for carriage was a qualified one, exempting it from 
its strict common-law liability, that the cause of the loss was within 
the terms of the exemption, and that it was not due to its negligence: 
Shriver vs. Railroad Co., 24 Minn., 506; Lindsley vs. Railway Co., 
36 Minn., 539; Shea vs. Railway Co. (Minn.). The complaint, then, 
sets forth facts showing the liability of the plaintiff as a carrier to 
the shipper for the loss of the grain. This brings the case within the 
terms of the policy, and therefore the complaint states a cause of 
action. The answer admits that the plaintiff entered into contracts 
of carriage with the shippers, but alleges that the contracts were 
evidenced by bills of lading, which are made a part of the answer, 
and contain restrictions and exemptions limiting the plaintiff's 
commun-law liability as a carrier. After a statement of these restric- 
tions in the bills of lading, and that there was a consideration for 
them, the answer alleges that the plaintiff was not guilty of negli- 
gerce in causing the fire which destroyed the grain, and that the 
plaintiff was not liable therefor to the owners of the grain as a carrier 
or warehouseman. The reply denied that there was no negligence 
of the plaintiff in the premises, and also alleged, affirmatively, that 
the fire was caused by the negligence of its foreman of the elevator, 
setting up the facts constituting such negligence. These allegations 
as to the plaintiffs negligence are claimed by the defendant to be a 
departure, and an attempt to set up in the reply, for the first time, 
a cause of action. The claim is not defensible. The complaint states 
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facts showing the plaintiffs liability for a breach of a common-law 
contract of carriage. The answer confesses, and seeks to avoid, this 
contract by alleging that, for a consideration moving to the shippers, 
the common-law liability of the plaintiff was restricted by exemp- 
tious in the bills of lading, and that the plaintiff was free from neg- 
ligence in the premises. The reply simply meets the new matter, 
alleged in the answer, as to the absence of any negligence on the 
part of the plaintiff, by a denial and an affirmative allegation of its 
negligence in the premises. This was not a departure: Rosby vs. 
Railway Co., 37 Minn., 171. 

3. The trial court found the allegations of the complaint true, 
and also that the plaintiff executed and delivered to the shippers 
and owners of the grain bills of lading as alleged in the answer, 
which were accepted by them. The court further found that each 
bill of lading contained, among others, the following conditions and 
restrictions :— 

It being distinctly understood that this railway company shall not be liable 
as a common carrier for said goods while at any of their stations awaiting 
delivery to connecting carrier, but shall be liable only as a warehonseman. 

There shall be a complete delivery of the grain, if delivered at an elevator 
where delivery is made of the largest shipment of grain, or where it is made 
to be transshipped. Whenever any property shall arrive at the depot or place 
of delivery of the terminal carrier, at the place at which it is above agreed to 
be delivered, its carriage shall be complete. 

That said grain, twenty-four hours after arrival, shall be held at the sole 
risk of the shipper, and that the plaintiff should not be liable, on account of 
the fire, unless the same shall affirmatively and without presumption be 
proven to have been caused by the negligence of the person, party, or vessel 
sought to be made liable. 

The court also found, in this connection, that there was no con- 
sideration for the limiting of the common-law liability of the plain- 
tiff in the bills of lading; that the plaintiff did deliver the grain, 
prior to the fire, to its elevator at Gladstone, to be transshipped; 
that it had been in the elevator twenty-four hours prior to the fire, 
but that “the plaintiff had not, at the time said elevator was de- 
stroyed by fire, notified the shippers or the consignee of said wheat 
of the arrival of the same at Gladstone; that no vessel or boat had 
arrived at Gladstone, which could have taken said wheat from there 
to Buffalo, from the time of the first arrival of said wheat on the 
plaintiff’s cars, and the time of the burning of said elevator.” It 
is further found, as a fact, by the cuurt, that the fire which destroyed 
the elevator and the grain in question was caused by the negligence 
of the plaintifi’s servants in charge of the elevator. It is claimed by 
the defendant, in effect, that the bills of lading exempt the plaintiff 


from loss for the grain by fire, even if caused by its negligence, when 
VoL. XXV.—17. 
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in its possession as a warehouseman, and that it was holding the 
grain as a warehouseman when it was destroyed. There is nothing 
in the bills of lading that can be reasonably construed as exempting 
the plaintiff, as a warehouseman, from liability for losses due to its 
negligence, and, of course, as a carrier it could not do so. There- 
fore, if the finding of the court that the fire and consequent loss of 
the grain was due to the negligence of the plaintiff is sustained, it 
is immaterial whether the plaintiff was then holding the grain as a 
carrier or a warehouséman, for, in either event, it would be liable for 
the loss. We have ccnsidered the evidence, and find that it fully 
sustains the finding of the trial court that the fire was caused by the 
negligence of the plaintiffs servants. The defendant insured the 
plaintiff to the extent of its liability as a carrier and warehouseman 
to the shippers of the grain in the elevator lost by fire, and the plain- 
tiff must show, in this action, that it was thus liable to the shippers; 
and, in doing so, it stands in their place, while the defendant stands 
in that of the railway company. Now, in an action by the shippers 
against the railway company, a finding of the court that the loss was 
due to the negligence of the company or its servants would, as a 
matter of law, be a conclusive answer to all of the subtle conditions, 
exemptions, and restrictions in the bills of lading, and establish the 
liability of the railway company as a carrier or warehouseman to the 
shippers, and we have no occasion to pass upon the question of their 
validity. In like manner this finding of the court establishes, in this 
case, the liability of the plaintiff, as a carrier and warehouseman, to 
the shippers, for the loss, and brings the case within the terms of 
the policy. 

4. The defendant asserts that it is contrary to public policy to 
permit the plaintiff to indemnify itself by a contract of insurance 
against its own negligence, and to plead and prove it as a ground of 
recovery. The plaintiff is a corporation, and the negligence of a cor- 
poration must always be that of some agent or servant, and there 
can be no reasons of public policy why corporations ought not to be 
permitted to insure against liability due to such negligence. Such 
insurance by a carrier does not lessen its own responsibility, but 
rather increases its means of meeting the responsibility. A carrier 
may lawfully insure against liability for loss of goods carried, though 
occasioned by the negligence of its own servants: Phoenix Ins. Co. 
vs. Erie & W. Transp. Co., 117 U. S., 312; California Ins. Co. vs. Union 
Compress Co., 133 U. S., 387. Such a contract of insurance being 
valid, it follows that a breach thereof may be established by plead- 
ing and proving a liability of the carrier to the shipper for losses 
due to the negligence of the carrier’s servants. 
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5. A recovery in this case is resisted on the further ground that 
no proofs of loss were served on the defendant within the sixty days, 
as provided by the policy. The trial court found that proofs of loss 
were made and delivered to Gale & Co., the agents of the defendant 
at Minneapolis, within the sixty days, who procured the insurance; 
that such agents retained the proofs until one day after the expira- 
tion of the sixty days, and then forwarded them by mail to Durand, 
the chief adjuster of losses for the defendant, who had charge of 
the adjustment of the losses caused by this fire; that the proofs were 
received and retained by the adjuster, without objection that they 
were not served or received in time, until after the commencement 
of this action; “and that there was a waiver by the defendant (if 
the statement of loss was not received by it, except by its agents 
Gale & Co., and Durant, as aforesaid, within the sixty days) of an 
omission on the part of the plaintiff in not sending it direct to the 
company within that time.” The court does not find that Gale & Co. 
were authorized to receive for the defendant the proofs. The evi- 
dence, however, would justify, if not require, such a finding, as it 
shows that they were something more than mere local agents, and 
that they had been, prior to this loss, accustomed to receive proofs 
of loss with the approval of the defendant, and that it was customary 
to refer small losses to them for adjustment. The finding of the 
court is to the effect that, if Gale & Co. were not authorized to re- 
ceive the proofs of loss, the service of them was waived by the de- 
fendant. This finding is well sustained by the evidence, for it shows 
that the proofs were retained by the chief adjuster without objection 
that they were not received in time, and that the defendant denied 
any liability under the policy within the time for the service of proofs 
of loss. The evidence dves not justify the claim of the defendant 
that a magistrate’s certificate as to the loss was demanded and 
refused. 

6. It is alleged in the answer, and the court so found, that the 
plaintiff had other insurance upon the property destroyed, payable 
to itself, as trustee, for the benefit of the shippers, in the aggregate 
amount of $50,000, making its total insurance, including the defend- 
ant’s $50,000 policy, $100,000. The defendant’s policy provided that 
it should not be liable under its policy for a greater proportion of 
any loss than the amount insured should bear to the whole insurance. 
The amount of the defendant’s policy was one-half of the whole in- 
surance, and the court ordered judgment against the defendant for 
one-half only of the loss. The defendant claims that this was error, 
for the reason that the total amount of the other insurance should 
be deducted from the amount of the loss, and that it is liable, if at 
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all, only for the balance. The reason assigned for this claim is that 
it insured the plaintiff only to the extent of its liability as a carrier 
or warehouseman, and, the plaintiff having insured the grain lost for 
the benefit of the shippers to the extent of $50,000 in the other 
companies, its liability to the shippers as a carrier was then just that 
much less. But such other insurance, while it may give to the ship- 
pers cumulative indemnity, yet it in no other way affects the liability 
of the plaintiff as a carrier to them for the loss of their grain. The 
liability of the defendant to the plaintiff is co-extensive with the 
latter’s liability as a carrier to the shippers, not exceeding $50,000. 
The decision of the court in treating the other companies as co- 
insurers was as favorable to the defendant as it had any right to 
demand, and was strictly in accordance with the claim made in its 
answer. Order affirmed. 


SUPREME COURT OF ILLINOIS. 


UNITED STATES LIFE INS. CO. 
v8. 


ROSS.* 


Though the insured had been notified that the premium on his policy was due 
on a certain date, or within 10 days thereafter, a circular, issued by the 
insurance company and sent by one of its agents to the insured, reciting 
the liberality of the company in extending the time in which to pay pre- 
miums,—30 days on tontine policy, and 10 days on all others,—is admissi- 
ble to prove waiver of a condition providing that a policy should become 
void if the premium was not paid when due; the insured being justified 
in believing that his policy, designated by the company as a “limited 
tontine,” was in fact a “‘ tontine.” 

But it was error to charge that default in the payment of the premium on the 
day it was due did not, of itself, forfeit the policy ; the company not being 
required by said condition to declare a forfeiture. 


This is a suit by appellee against appellant on a policy of insur- 
ance on the life of her husband, Robert J. Ross, in the sum of 
$5,000, for her benefit. She recovered a judgment in the Superior 
Court of Cook County for the amount of the policy, interest, and 
costs of suit. Ox appeal, that judgment was affirmed by the 
appellate court, and the company again appeals. The policy was 
issued February 17, 1888. By its terms the premium was payable 
in semi-annual installments of $54.75 each, due on the 17th days of 





* Decision rendered, Jan. 20, 1896. From N. £. Reporter. 
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February and August in every year, with the condition, “and in 
case any premium or payment required or agreed to be made, now 
or hereafter, in connection with this insurance, shall not beso paid 
when due, then this contract shall become null and void and of no 
effect.” The premium falling due on February 17, 1889, was not 
paid, and Robert J. Ross died on the 7th day of the following month. 
There was no declaration of a forfeiture of the policy by the com- 
pany prior to the bringing of this suit. 


Tsoam, Linvotn & Beat, for Appellant. 
G. Franx Waite, for Appellee. 


Witkin, J. (after stating the facts.) 

It is alleged by the plaintiff in her declaration, and was contended 
on her behalf at the trial, that the payment of the installment of the 
premium maturing February 17, 1889, according to the terms and 
conditions of the policy, was waived by the defendant. The denial 
of this contention forms the vital issue in this case. It is urged in 
this court as a question of law by appellant, on the theory that there 
is no competent evidence fairly tending to prove such waiver. It 
will only be necessary for us to determine whether or not this posi- 
tion is sustained by the record, because, if there is such evidence, 
the judgment of the appellate court must be accepted as final. We 
gather from the evidence that the policy was issued at the office of 
Joseph H. Strong, in Chicago, he being the manager for the defend- 
ant company for the states of Illinois and Wisconsin. It was taken 
at the solicitation of one Jobn F. Short, a friend of Ross, who was 
then in Strong’s office. Short afterwards went to St. Paul, Minn., 
and became manager for the company there. He was entitled toa 
commission on the premium due February 17, 1889, on this policy. 
On the 22d or 23d of January, 1889, Strong sent to Ross two notices 
of the maturity of the February payment. The first is called the 
“ Agent’s Notice,” in the following form:— 

The United States Life Insurance Company in the city of New York. 
Agency office No. , 189-. To the Holder of Policy No. 
The premium of $ on said policy will be due at noon the day of 

, 189-, if said policy be in force on that day, and may be paid to the un- 

dersigned only upon the company’s receipt, which has been forwarded to this 
office. The company allows ten days’ grace for the payment of this premium. 
If not paid, either to the company at its office in New York City, or to the 
undersigned at his cffice in , before the expiration of said ten days’ 
grace, the insurance thereupon ceases. , Agent. 


Stamped across the face of this form of agent’s notice appears the 
following :— 
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Branch Offices U.S. Life Ins. Co., 26 Montauk Block, Chicago, Ill. J. H. 
Strong, Gen’] Manager. 


The other notice is the form required by the laws of New York, 
from the home office, as follows:— 


135,106. The United States Life Insurance Company in the city of New 
York. 261, 262, 263 Broadway, New York. Take notice that the one-half an- 
nual premium of $54.45 on policy No. 56,797, on the life of Robert J. Ross will 
be due on the 17th of February, 1889, if said policy be in force on that day, 
and that, if not paid, the policy and all payments thereon will become for- 
feited and void. Such premium may be paid on or before that day, or within 
ten days thereafter (ten days of grace being hereby allowed), at this office, by 
check, draft, or post-office order, to the order of the company; or, if more 
convenient for the insured, it may be so paid in cash to an authorized agent, 
only upon the company’s receipt, to be given by him in exchange therefor, 
signed by the president, secretary, and assistant secretary or actuary. C. P. 
Fraleigh, Secretary. Read notice on other side. 


On the back is notice to policyholders that agents are not author- 
ized to make, alter, or discharge contracts, or waive forfeitures, 
stating how premiums may be paid, notice of maturity thereof, etc. 

On January 31, 1889, Ross addressed this letter to J. F. Short, at 
St. Paul:— , 


J. F. Short, Esq., St. Paul, Minn.—Friend Short: My life-insurance pre- 
mium with Strong is due on the 17th of Feb. How much grace do I have on 
this? Isit 10 or 30 days? I will be in St. Paul about the middle of next 
month. Send me one of those printed slips explaining fully the limits on days 
of grace, by return mail, and oblige. Yours, truly, Ross. 


To this letter Short replied, February 1, 1889:— 


R. J. Ross, Esq., Chicago—Friend Ross: Yours of the 31st received and 
noted. You have 30 days’ grace. I inclose aslip explaining same. * * * 
Yours, truly, J. F. Short. 


The inclosed slip was as follows:— 


Days of Grace. It has always been a chronic complaint ayainst life insur- 
ance that the contract required that the premiums must be paid on the day 
named therein or the policy would lapse and be voided. In the contracts is- 
sued by most life-insurance companies this is still a compulsory condition. 
Its effect has often proved to be a great hardship to policyholders, who, 
through thoughtlessness or carelessness, have neglected to pay ‘as designated 
in the bond.” In liberal contrast, the United States Life Insurance Company 
has sought to obviate, largely, the effects of this condition by allowing a 
month’s grace in the payment of premiums on tontine policies, and a grace of 
ten days in the payment of premiums on all other policies. During the period 
of grace the policy is kept in full force, premiums are accepted without regard 
to the health of the insured, and should death take place the full amount of 
the insurance will be paid, less the overdue premiums. What could be fairer 
or more generous than a concession like this, whereby a life-insurance com- 
pany seeks to protect the interests of a man’s family against his own forget- 
fulness, or even his inability to fulfill his contract and pay the premium on 
the designated day? Next only in importance to the absolute indisputability 
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of every policy issued by the United States Life, after it has been in force 
three years, is the promise of ten days’ grace in the payment of premiums; 
and, taken together, they gofurther than any other concessions in the busi- 
ness of life insurance to give certainty to the calculations and investments of 
the man who wants to secure a sure protection for his loved ones. 

Mr. Strong testified that be and Ross had a conversation February 
13, 1889, on the subject of the payment of the premium due on the 
17th. His testimony is somewhat confused by attempting to ex- 
plain the transactions between the company and Ross on another 
policy in no way connected with this suit. It is, however, to the 
effect that, to accommodate Ross, he had taken his note for the pre- 
vious payments of premium, and had advanced the money to the 
company, and in the conversation on the 13th Ross said to him that 
he was in fact unable to pay the premium at that time coming due 
on this policy. “I said to Mr. Ross, as near as I can repeat my 
conversation from memory, that he had always had all the favors he 
had asked for, and I would be glad to accommodate him. Q. Who? 
A. I. Q. What did you say about the insurance company, if any- 
thing? A. Isaid to Mr. Ross I had on other occasions accommo- 
dated him by taking his note, and by paying the premium, and if he 
desired me to I would do so again for 30 or 60 days. If he would 
call in and give a note I would do it for him again. I told him he 
had until the 28th of February. My report had then to be sent in 
for the month. I left Mr. Ross there, and that was the last time I 
ever saw him. Q. Was there anything said by you at that time 
about the days of grace he had onthe policy? A. I think there was 
not; but he knew, as a matter of fact, that it was due on the 27th of 
February. Q. You mean the 17th of February, with 10 days of 
grace added? A. Yes, sir. Q. Did he tell you, at that time, he was 
going out of the city? A. Yes, sir; I think he did. Q. What did 
he say? A. I think he said he was going out of the city, and would 
be back before these days of grace were out. I think he was going 
to St. Paul. Now, my recollections are, it was either Friday or 
Saturday. He was going to leave Sunday night. I know, on the 
27th, I wrote him a letter, requesting him to call in at once. I 
guess that letter is not in evidence. Q. State whether or not any- 
thing was said by Ross as to his coming into your office before the 
end of the month. A. He said he would come in if he concluded 
to give the note. Q. Before the end of the month? A. Before the 
days of grace were up. Q. Before the 27th? A. I don’t think 
the words *‘days of grace’ were used, but he understood it. He 
pulled out the notice from the envelope in his pocket and that 
brought up the conversation.” It was also shown by the company 
that notices by the agent, Strong, and from the home office, similar 
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to those sent as to the February payment, had been sent notifying 
him of the maturity of previous installments; also, that on the back 
of the receipts given by him to the company for those payments was 
a notice to the effect that all premiums were payable at the com- 
pany’s office, or to agents having proper receipts, etc., and stating, 
“The agreement is mutual (see application and policy) that unless 
the premium is paid on or before the day it becomes due, or within 
the ten days’ grace allowed, the policy is forfeited and void, except 
as may be provided for in the policy.” 

That the condition of the payment of the premium when due on 
penalty of forfeiture of the contract of insurance, being for the 
benefit of the company, was one which it could waive, is too well 
settled to be made the subject of argument or the citation of authori- 
ties. It is equally well settled that it may estop itself to set up that 
condition in defense of a suit on the policy, by a course of conduct 
or declaration which has induced the assured to act to his injury. 
“If the practice of the company and its course of dealing with the 
insured, and others known to the insured, have been such as to in- 
duce a belief that so much of the contract as provides for the for- 
feiture in a certain event will not be insisted upon, the company 
will not be allowed to set up such forfeiture as against one in whom 
their conduct has induced such belief:” May, Ins., p. 434. Insur- 
ance Co. vs. Pierce (75 Ill., 426), was an action on a policy contain- 
ing a condition of forfeiture for nonpayment of the premium not 
unlike the one in this policy, and the company there set up a breach 
of the condition in avoidance of the contract. In passing upon the 
validity of the defense, we said: “The general agent, in his cor- 
respondence with the policyholders, used paper upon which was 
printed his card, a prominent feature of which was the following: 
‘Every policy is nonforfeiting.’ The deceased had in his possession 
several letters written by the general agent of the company, contain- 
ing the above inscription, in prominent letters. It is a matter of 
little importance what was really meant by insurance men by the use 
of such language. When the advertisement was sent broadcast over 
the country, its effect upon policyholders could be none other than 
to inspire confidence that forfeitures would not be insisted upon by 
the company.” On the same reasoning we entertain no doubt that 
the slip introduced in evidence by the plaintiff below was competent 
evidence, it being substantially, if not expressly, conceded that it 
was issued and put in circulation by the company. What Short said 
in his letter or wrote on the slip is of no consequence. The manner 
in which the slip or circular came to the notice of the insured is im- 
portant only as tending to show that he relied and acted upon it. 
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We are of the opinion that the appellate court properly held that he 
was justifiable in understanding that his was a tontine policy, and 
therefore entitled to 30 days’ grace. To say that a “ limited tontine 
policy,” or “special tontine policy,” is not, in common acceptation, a 
*tontine policy,” is, we think, entirely too technical to merit the ap- 
proval of courts. To justify an insurance company in circulating 
among its patrons statements like those contained in this slip, dis- 
tinguisbing itself from other companies by the liberality in extend- 
ing time in which to make payments of premiums without risk of 
forfeiture, and at the same time permit it to avail itself of the for- 
feiture clause in its policies whenever payments are not promptly 
made, would, in effect, be to allow it to practice a fraud upon those 
who had a right to confide in its statements. We entertain no 
doubt that the circular or slip was properly admitted in evidence, 
and that it did tend to prove an extension of 30 days in which pay- 
ments of premiums according to the terms of the policy might 
be made. 

It may also be seriously doubted whether an insurance company 
should be permitted to insist upon a forfeiture of its contract of in- 
surance where the evidence shows that it has not stood by that 
clause, but made a departure therefrom, even though the time to 
which payment is extended be definitely fixed, and not strictly com- 
plied with bythe assured. Forfeitures, being odious to courts, are 
never enforced, except where they are definitely contracted for, and 
nothing done by the party for whose benefit they are made to mis- 
lead the other to his injury. And we think that, whenever it is ad- 
mitted that the waiver is only conditional, the clearest and most 
satisfactory proof should be required, of the party making the 
waiver, showing that the condition was clearly and definitely under- 
stood by the insured; otherwise, the waiver should be held general, 
and estop the company from afterwards setting it up, except upon 
notice of forfeiture before the loss occurs. The reason of the rule 
holding that a waiver of such conditions may be made by the com- 
pany, either by declarations or course of conduct, is that the in- 
sured, by those declarations and conduct, is led to believe that, by 
the indulgence of the company, his policy will not be forfeited, even 
though prompt payment, according to the strict requirement of the 
contract, is not made. Therefore, where the acts and declarations 
relied upon as a waiver are accompanied by a positive, unequivocal 
statement of a condition, it would seem that the waiver must be 
treated as only a conditional one; that is to say, when this company 
stated to the assured that he would be indulged to the extent of 
allowing him 10 or 30 days’ grace in which to pay his premium, he 
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could only avail himself of the waiver by complying with the terms 
and conditions upon which it was made, and could not be allowed to 
disregard it, and at the same time insist upon the benefit of the ex- 
tension. Therefore, the 10 days’ grace extended by the company, 
as shown by its notices and receipts, are of no avail to this plaintiff, 
because payments were not made within such 10 days, nor did the 
loss occur within that time. On the other hand if there was a waiver 
for 30 days, the loss occurring within that time, the company would 
be estopped to avail itself of the defense here insisted upon. The 
merits of this case are thus shown to depend upon the single issue 
of fact, did the defendant’s declarations and acts tend to lead Ross 
to understand and believe that he was entitled to only 10 instead of 
30 days of grace? 

From what has already been said as to the competency and effect 
of the slip offered in evidence, it must be apparent that we regard 
the evidence upon this issue as in irreconcilable conflict, and, if the 
jury had been properly instructed as to the law of the case, the find- 
ing of the jury and the affirmance of the judgment by the appellate 
court would have necessarily sustained plaintiff ’s contention. Ob- 
jection is, however, urged to several instructions given on behalf of 
the plaintiff, and one of these we regard as so clearly erroneous and 
misleading as to require a reversai of the judgment below. The 
third is: “The jury are instructed, as a matter of law, that the de- 
fault in the payment of the premium on the day due by the terms of 
the policy, does not, of itself, forfeit the policy. Whether, in uny 
given case, an insurance company has or has not exercised its option, 
is a fact provable by written or parol testimony, notwithstanding the 
declarations in the policy to the contrary. And in the case at bar, 
if the jury believe, from all the evidence, written and parol, that the 
defendant company did not forfeit the policy in suit, prior to the 
death of said Robert J. Ross, then the jury must find for the plain- 
tiff.” The condition in the policy is that, upon a failure to pay the 
premium when due, the contract shall become null and void and of 
no effect; not, as seems to be contemplated by this instruction, that 
the failure to pay should authorize the company to declare a for- 
feiture. Here, the question for the jury being whether or not there 
had been a waiver of the condition, if it found that fact against the 
plaintiff, she could not recover, because by the terms of the contract 
it was void. Thus we said, in Schimp vs. Insurance Co. (124 ILL, 
357, 16 N. E., 229): “The policy being a valid obligation and bind- 
ing contract between the parties upon its delivery to the assured, 
the risk attached and commenced running, and would have contin- 
ued to run until the loss occurred, but for the breach of its condi- 
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tions by the assured, which rendered it void at the election of the 
company; and it is not claimed that there was any waiver of such 
breach until after the commencement of the present suit. The in- 
surer is not required in such case to formally declare a forfeiture. 
It is sufficient to set up by way of defense when sued for the loss, 
as was done in this case.” And many other authorities to the same 
effect might be cited. Under the last paragraph of this instruction, 
although the jury may have believed, from the evidence, that there 
was no waiver of the condition in the policy, yet, unless they also 
believed, from all the evidence, that the defendant company had 
forfeited the policy prior to the death of the insured, they were 
bound to find for the plaintiff. There is no pretense that the policy 
was so forfeited nor is it claimed by the company that it was. 
Therefore, this instruction amounted to a positive direction to find 
for the plaintiff. Some objection is made to other instructions, but 
we do not deem it necessary to extend this opinion by noticing the 
criticisms made upon them. For the manifest error in the third, 
the judgment of the superior court must be reversed, and the cause 
remanded to that court for another trial. 


SUPREME COURT OF ILLINOIS. 


DWELLING-HOUSE INS. CO. 


v8. 
DOWDALL.* 


A special agent and adjuster of a fire insurance company may waive proofs of 
loss though the policy provides that he cannot do so. 


The fact that a fire insurance company’s special agent, after a loss occurs, by 
its direction ascertains its extent, and reduces the same to writing, does 
not constitute a waiver iu law of proofs of loss, where the policy makes it 
the duty of the insured to furnish the company a sworn statement; but it 
is a question for the jury whether the insured was led to believe from the 
conduct of the company that formal proofs of loss would not be required. 


In an action on a fire policy which made it the duty of the insured to furnish 
the company a sworn statement, not only as to the extent of the loss, but 
also as to the origin and circumstances of the fire. etc., the uncontra- 
dicted evidence was that defendant’s agent called on plaintiff when the 
fire occurred for proofs of loss, and took down in writing what she and 
her son told him; that such agent offered to pay her a certain amount in 
settlement, which she refused; and that. on being notified by defendant 
that it did not understand that proofs of loss had been furnished or 
waived, plaintiff furnished the formal statement required by the policy, to 
which no objection was made. except that it was not furnished in time. 
Held, that though the court erroneously charged the jury that, if they 
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found such facts, there was a waiver of proofs of loss, instead of leaving 
it to the jury to determine whether, under all the circumstances, defend- 
ant waived proofs of loss, the error was not reversible. 


Harsert & Datey and H. T. Rainey, for Appellant. 
Mark Meyerstein, for Appellee. 
Witkin, J. 

This is an appeal from a judgment of the Appellate Court of the 
Third District affirming that of the Circuit Court of Green County 
in favor of appellee against appellant on a policy of fire insurance: 
55 Ill. App., 622. The property insured was a farm barn. It was 
insured for $1,500, from November 22, 1888, to November 22, 1893. 
It burned October 8, 1890. The policy required the insured to give 
the company immediate notice of loss or damage to the property, 
and, within 30 days, render a statement signed and sworn to by the 
insured, stating the knowledge of the insured as to the time, origin, 
and circumstances of the loss, interest of insured and others in the 
property, its cash value, and the amount of loss thereon, incum- 
brances, title, ground on which situate, etc., to which should be an- 
nexed a certificate of the magistrate or notary public living nearest 
to the place of the loss, stating that he has examined the circum- 
stances, and believes the insured has honestly sustained loss to the 
amount that he shall certify. It also provides that 

No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity unless the insured shall have fully com- 
plied with all the foregoing requirements. 

It concludes with this clause :— 


This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, and conditions, 
if any, as properly are or shall be indorsed hereon or added hereto ; and no 
officer, agent, or other representative of this company shall have power to 
waive any provision or condition of this policy, except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent, or representative 
shall have power or be deemed or held to have waived such provisions or con- 
ditions, unless such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached. 


On the 9th of October, 1890, the day after the fire, the insured, 
through one Powell, notified the company’s general agent at Chi- 
cago of the loss, and requested him to send an adjuster at once. He 
replied on the 24th of the same month, saying: “As soon as possible 
our special agent, Mr. Ira Smith, will visit the scene of the fire, for 
the purpose of ascertaining the extent of the damage, but for no 
other purpose; neither he nor any local agent of the company having 
any authority to waive or extend any of the conditions of the 
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policy.” On the trial the plaintiff testified: “This Mr. Ira Smith, in 
accordance with this letter, came to see me, I am pretty sure, within 
thirty days after the fire. He represented himself to be the adjuster, 
and had come to settle theioss. For the purpose of ascertaining the 
loss, he looked at the ruins, and called on me and my son to give 
him a proof of loss, and copied it down, what we said. My son 
could remember exactly. The hay, corn and oats was all burned. 
Mr. Smith copied it all down, and called on Mr. Ferguson, who had 
brought him out, to know if the price we had given him was the cor- 
rect price of hay, corn and oats. Mr. Ferguson was at that time a 
livery-stable man here in Carrolton. After he had taken that all 
down, he offered me $400 for a compromise, and I told him, if he 
did not owe me the face of the policy, he did not owe me anything. 
I did not get any more word from the company, and I employed you 
[meaning her counsel].” On cross-examination she was asked: 
“Did you at that time make any statement to the company and sign 
it ?” etc., and she answered: “ He asked us to give him proof of loss, 
and he copied it down.” And on redirect examination she stated: 
“He called on me to give him proof of loss.” Her attorney wrote 
the general agent December 20th, urging the payment of the loss. 
Two days later he answered, denying the company’s liability for 
several reasons, among which was the failure to furnish proof of loss. 
On January 3, 1891, formal proofs were made, sworn to by the son 
of insured, and forwarded by her attorney, who at the same time 
again wrote the general agent, stating that, while satisfied the com- 
pany had “received a former proof of loss, yet, to enable the agent 
to more fully comprehend the situation, he transmitted the sworn 
statement; that he trusted he would be convinced of the justice of 
the claim, and the matter might be speedily and amicably settled. 
That letter wae answered on the 12th of the same month, declining 
to accept the proof of loss because not furnished within the time 
stipulated in the policy, and refusing to pay the loss. Thereupon 
this suit was brought. The parties stipulated on the trial that all 
proper matters of defense might be made under the general issue. 
It was insisted on behalf of the defendants that plaintiff could not 
recover, because she had failed to comply with the requirement of 
the policy as to furnishing proof of loss within 30 days after the fire. 
The plaintiff met this defense with the claim that such proof was 
waived by the conduct of the company, through its agent, Smith, 
and the court, at her request, instructed the jury as follows: “(5) 
That if the evidence shows that before the 8th day of November, 
1890, the defendant sent to the plaintiff its special agent, Ira Smith, 
for the purpose of ascertaining the extent of the plaintiff’s loss, and 
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that such special agent did go to plaintiff and ascertain from her 
the extent of her loss, and that he also then and there reduced the 
same to writing, and then and there also offered to the plaintiff the 
sum of $400 in settlement of her loss, then the plaintiff cannot be 
defeated in this case, if she did not furnish proof of loss within the 
time prescribed by the policy in evidence. (6) * * * If the jury 
further believe from the evidence that the said barn and contents 
were destroyed by fire on the 8th day of October, 1890, and that the 
plaintiff, through one John G. F. Powell, on the 9th of October, 1890, 
notified the defendant, and that the defendant on the 24th day of 
October, in reply, by letter, informed the plaintiff that it would send 
its special agent to ascertain the extent of the plaintiff ’s loss by said 
fire, and if the evidence also shows that thereafter such special agent 
of the defendant did come to plaintiff ’s premises, and did so ascertain 
from the plaintiff, and from his own inspections, the extent of said loss 
by fire, if any, and that he then and there reduced the same to writing, 
then the plaintiff was pot bound to furnish any other proofs of loss, 
notwithstanding the provisions of the policy to the contrary.” The 
only error of law insisted upon in this court is the giving of these 
instructions. 

The position of counsel that under the clause in the policy which 
says, “No officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this policy,” 
the company could not be held to have waived the required sworn 
statement of loss by any acts or declarations of its agent, Smith, is 
not maintainable. Such a statement was required for the sole bene- 
fit of the company, and it could certainly waive it, or extend the 
time within which it should be furnished, if it saw proper to do so, 
notwithstanding the statement in the policy that it would not; that 
is to say, even if the parties did agree by the policy that there should 
be no such waiver, they might subsequently change that agreement. 
Nor is it necessary in such case to prove an express agreement to 
waive, “ but it may be inferred from the acts and conduct of the in- 
surer inconsistent with an intention to insist upon the strict per- 
formance of the condition:” Rokes vs. Insurance Co., 51 Md., 512, 
and authorities there cited. It was also held in that case that a 
clause in a policy providing, “ No waiver or modification of any of 
the terms or conditions of this policy shall be made in any event,” 
referred to these conditions and provisions which entered into, and 
formed part of, the contract of insurance, and which were essential 
to make it a binding contract between the parties, properly desig- 
nated conditions, but had no reference to those stipulations which 
are to be performed after a loss has accrued, such as giving notice 
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and furnishing proofs of loss; citing Blake vs. Insurance Co., 12 
Gray, 265; Franklin Fire Ins. Co. vs. Chicago Ice Co., 36 Md., 102. 
That these instructions do not correctly state the law must be con- 
ceded. They each state,as a matter of law, that if the company sent 
its special agent to ascertain the extent of plaintiff’s loss, and he did 
so, from the plaintiff and his own inspection, and reduced the same 
to writing, proof of loss was thereby absolutely waived—rendered 
unnecessary; that is, notwithstanding the policy made it the duty of 
the insured to furnish the company a sworn statement, not merely 
as to the extent of the loss, but also as to the origin and circum- 
stances of the fire, etc., together with a certificate of a magistrate or 
notary public, yet if the company sent its agent to ascertain one 
fact, viz., the extent of the joss, and he did so, reducing the same to 
writing, this alone would amount to a waiver of the sworn state- 
ment as to all other facts. The rule is: “Proofs of loss should be 
made as required by the policy, both as to substance and time, or a 
legal excuse shown therefor:” Wood, Ins., p. 693, § 413. The 
doctrine of waiver, as applied to a case like this, is, in effect, that of 
an estoppel in pais, and the instructions should have left the jury to 
determine, from all the facts proved, whether the plaintiff was led to 
believe from the conduct of the company that formal proofs of loss 
would not be required of her. This the fifth given at the request of 
the defendant did, in the following language: “The jury are in- 
structed that mere silence in regard to the furnishing of such proofs 
of loss is not to be taken as a waiver of the rights of the company 
to insist on a strict compliance with the terms of the contract. In 
order to amount to a waiver you must find from the evidence that 
there was either an express agreement between the parties to that 
effect, or else that there was such a course of conduct on the part of 
the defendant as was reasonably calculated to lead the assured to 
believe that the company did not require such proofs of loss.” This 
instruction correctly lays down the law of the case. It properly 
leaves the question of waiver to the jury under all the facts. It 
follows that the fifth and sixth given at plaintiff’s request should 
have been denied. 

The more difficult question in the case is, should this error work 
a reversal of the judgment below? We are inclined to the opinion 
that, under all the evidence in the case, it should not. While the 
question of waiver is usually one of fact, and for the jury, still, if 
there is no conflict in the evidence on that subject, it becomes a 
matter of law to be determined by the court. The testimony of the 
plaintiff as to what took place between herself and the company’s 
agent Smith is wholly uncontradicted. She says he called upon her 
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for proof of loss, and took down in writing what she and her son 
told him. True, she did not furnish him proofs within the require- 
ments of the policy, but if the agent called for “ proofs of loss,” and 
without objection accepted what was given him in response to that 
request, the insured surely had a right to assume no other proofs 
would be required. Upon being notified that the company did not 
so understand the matter, she furnished the formal statement re- 
quired by the terms of the policy, to which no objection was made, 
except that it was not furnished in time. Importance should also 
be attached to the fact that the agent offered to pay a part of the 
loss. The fact was well calculated to lead the insured to suppose 
that the loss was admitted, the only dispute being as to the amount 
she was entitled to receive. We do not regard the notification in 
the general agent’s letter that Smith had no authority to waive or 
extend any condition of the policy of substantial importance in this 
case. What has been said as to the power of an agent to waive 
proof of loss notwithstanding a clause in the policy to the contrary 
applies here. If there was a conflict in the evidence as to what the 
agent did and said at the time of his interview with the plaintiff, 
notice to her of his limited powers would have become important, as 
tending to show that, under all the facts, she was not misled as to 
the requirement that proofs of loss should be made within 30 days. 
But no such case is presented by this record. We entertain no 
doubt that he had the power to bind the company by any act or 
declaration which would operate against it as an estoppel in pais. 
The judgment of the appellate court will be affirmed. Affirmed. 


SUPREME COURT OF MINNESOTA. 


FIRST NAT. BANK OF DEVILS LAKE 
v8. 


MANCHESTER FIRE ASSUR. CO.* 


After a loss on a fire-insurance policy, which was subject to forfeiture for a 
breach of a condition therein against incumbering the property, the de- 
fendant, by its adjuster, without knowledge of such breach, took posses- 
sion of and sold the salvage by virtue of a claim under the policy; but 
after learning, on the next day after the sale, of the breach, it took no 
steps at any time to rescind the sale, or to provide for the payment of the 
purchase price to the assured, or to do any act to restore to him what it 


* Decision rendered, February 6,1896. Syllabus by the Court. 
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took from him under the policy. Held, That it thereby waived its right 
to treat the policy as forfeited. 


Evidence considered, and held, that the defendant’s adjuster had authority to 
waive the breach in the condition of the policy by his action and conduct 
in reference to the salvage. 


Kuerrner, Faunrueroy & Rice and S. E. Hatt, for Appellant. 

Bonn & Hantey, for Respondent. 

Start, C. J. 

This is an action to recover upon an insurance policy issued by 
the defendant to the Devils Lake Mill Company, covering grain, flour, 
bran, and seeds, and assigned to the plaintiff after the loss by fire 
of the property insured. The defense is that, prior to the fire, cer- 
tain chaitel mortgages were placed upon the property, within the 
prohibition of the policy. It is admitted by the plaintiff that at the 
time of the fire the policy had become subject to forfeiture, because 
of the execution of the chattel mortgages; but it claims that the 
defendant waived the forfeiture after the fire by the action of its 
adjuster. There was a verdict for the plaintiff, and the defendant 
appealed from an order denying its motion for a new trial. Two 
questions are raised by the assignment of errors: First, that what 
the adjuster did or omitted to do in the premises did not constitute 
a waiver of the forfeiture; and, second, that the plaintiff failed to 
show that the adjuster had any authority to waive it. 

1. The evidence as to what the adjuster did in fact do, and the 
purpose for which it was done, is conflicting, but there was evidence 
tending to establish the following facts: That Mr. Cobben, the ad- 
juster of the defendant, and Mr. French, an adjuster for other insur- 
ance companies which had policies covering the same property as 
that of the defendant, went to the place of the loss five days after it 
occurred, and had an interview with the manager of the mill com- 
pany, Mr. Schmidt, with reference to the loss, in which they asserted 
the right of the insurance companies to the salvage; that is, to some 
1,500 bushels of wheat damaged by the fire, which was a part of the 
property insured. This right was asserted under a provision in the 
policies to the effect that, in case of loss by fire, it was optional with 
the insurance companies to take the residue of the insured property 
not destroyed at an appraised valuation or at a valuation agreed 
upon by the parties, but the manager of the assured protested, and 
insisted that the salvage belonged to his company. The adjusters, 
however, insisted upon exercising the option, and notified the man- 
ager that they proposed to sell the wheat. Thereupon he acquiesced 
in the sale, and the wheat was accordingly sold by the adjuster 
French, for the benefit of all of the insurance companies, to a Mr. 


Martin, for the sum of $305. The defendant’s adjuster, Cobben, 
VoL. XXV.—13. 
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was present during the whole transaction, and consulted with French 
concerning the sale, and took part therein. Neither of the adjusters 
knew until the next day after the sale that the chattel mortgages 
had been given, and that for this reason the policies of their respect- 
ive companies were subject to forfeiture, but each of them learned 
that the mortgages had been given on the day following the sale, and 
each of them then abandoned the adjustment of the loss, and de- 
parted without taking any action to procure a rescission of the sale, 
or to recall any action they had taken in the premises, or attempting 
to restore the assured to its position before the sale, and without 
saying anything to the assured about the salvage or the chattel 
mortgages. The defendant’s adjuster simply notified the manager 
of the assured that he was not going to do anything further about 
adjusting the loss. The purchaser at the sale took possession of the 
salvage wheat, and shipped it away; and neither he nor the defend- 
ant nor any other company or person has ever offered to return the 
salvage to the assured, or to pay the purchase price thereof to it. 
There is no evidence in the case that the defendant ever received 
any part of such purchase price, or that it or any of the other insur- 
ance companies ever directed the same to be paid to the assured. 
There was evidence on the part of the defendant tending to show that 
the sale was not made for the benefit of the insurance companies, but 
that the salvage was sold by agreement for whom it might concerr 
—that is, for the benefit of the party who should be found entitled to 
the salvage; also, that some six months after the sale the purchaser 
tendered the money to the manager of the assured. But, under the 
evidence and the charge of the court, the jury must have found the 
facts substantially as we have stated them. If, then, the defendant 
adjuster was authorized to do what he did do, he thereby waived for 
the defendant the right to elect to treat the policy as forfeited on ac- 
count of the chattel mortgage. If the adjuster had taken possession 
of the salvage with knowledge of the existence of the chattel mort- 
gages, there could be no question but that his act would have been 
a waiver of the forfeiture, for there was no claim or pretense of any 
right to the salvage except by virtue of the option given to the de- 
fendant by the terms of the policy. The taking and selling of the 
salvage was an express recognition and assertion that the policy was 
in force. But, when this was done, the adjuster had no knowledge 
that the policy was subject to forfeiture on account of the mortgages; 
hence this act, standing alone, did not constitute a waiver, which 
necessarily implies knowledge of the existence of the right which is 
relinquished, where conditions do not exist constituting an estoppel: 
Insurance Co. vs. Parsons, 47 Minn., 352. 
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But having taken and sold the salvage under the policy, and 
thereby deprived the assured of it, the defendant’s adjuster was 
bound to do all that could reasonably be done to place the assured 
in the position it was in before the taking and selling of the salvage. 
If he would relieve the defendant from the consequences of his acts 
in the premises, he was bound to do all that he reasonable could to 
undo his act, and to place the assured in its former position before 
he acted; and his failure to make any effort to do this after he was 
fully advised of the rights of the defendant was an affirmance and 
ratification of his previous acts, and the case stands precisely as if 
the acts had been originally done with knowledge of the mortgagees, 
and the defendant’s right to elect to treat the policy as forfeited 
was waived. 

The assured, after protest, assented to the sale of the salvage by 
the adjusters for the benefit of the defendant and the other compa- 
nies, by virtue of the claim made by them under the policy, and the 
title passed to the purchaser, and the right to the purchase price 
accrued to the companies, and not to the assured. But before the 
salvage was removed by the purchaser, and on the next day after 
the defendant’s adjuster learned that its policy was subject to for- 
feiture, he, instead of making any efforts to procure a rescission of 
the sale or to place the assured in its former position, simply aban- 
doned the work of adjustment, and departed, without notifying the 
assured of the election of the defendant to forfeit the policy. The 
conduct of the adjuster after he learned that the policy was subject 
to forfeiture is radically inconsistent with the claim now made that 
the policy is forfeited. The case of Schreiber vs. Insurance Co. (43 
Minn., 367), holds that an act done in recognition of the validity of 
a policy in ignorance of the fact that it is subject to forfeiture will 
be ratitied, and constitute a waiver, by a failure to promptly restore 
that which was obtained by virtue of the policy. In the case cited, 
the policy was subject to forfeiture on account of the assured’s mis- 
representations as to incumbrances; but the insurance company, 
without knowledge of the fact, collected the premium note of the 
assured by suit, and never returned or offered to return him the 
amount so collected after it learned of the breach in the condition of 
the policy; and it was held that the company, by its failure to act 
after it was advised of its rights, waived its right to treat the policy 
as forfeited, for it was the company’s duty, as soon as it learned of 
the breach of the condition in the policy, to determine whether it 
would abide by the policy, and retain the money collected, or restore 
it, and elect to avoid the policy. So, in the case at bar, the defend- 
ant having failed to return the salvage or its purchase price to the 
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assured, it must be held to have elected to abide by its assertion of 
the validity of the policy made by it in taking and selling the salvage 
by virtue thereof. 

2. We have thus far assumed the authority of the defendant’s ad- 
juster in the premises, but, upon a consideration of the evidence, we 
hold that his authority was established prima facie, at least. The 
defendant offered no evidence as to his actual authority, and prima 
facie his powers were co-extensive with the business intrusted to his 
care. He was intrusted with the adjustment of the loss in question. 
This is the reasonable inference from the unqualified admission of the 
defendant upon the trial that he was its adjuster and the uncontra- 
dicted evidence given on the trial. An adjuster is he who determines 
the amount of a claim, as a claim against an insurance company: And. 
Law Dict. The adjuster, Mr. Cobben, testified that he was at the 
place of the loss as the adjuster of the defendant, and that no other 
person was present who had authority to act for it except himself, 
and that in what he there undertook to do he acted for it; and, fur- 
ther, that, where grain in elevators is destroyed, it is customary for 
the assured and the companies to agree the first thing to dispose of 
the debris, for whomsoever it may concern. The policy in this case 
also provided for dealing with the salvage under certain conditions 
in the adjustment of the loss. That the adjuster of the defendant 
did undertake to act in the matter of the adjustment of this loss, and 
did deal with the salvage, is shown by the evidence. If, in anything 
which he did, he exceeded his authority, it was a matter within the 
exclusive knowledge of the defendant; and, in the absence of any 
evidence on its part that he did exceed his authority, it is clear that 
his authority in the premises was prima facie established by the evi- 
dence: Swain vs. Insurance Co., 37 Minn., 390; Insurance Co. vs. 
Shryer, 85 Ind., 362; Insurance Co. vs. Maguire, 51 Hl., 342. 

Order affirmed. 





Donaldson vs. Sun Mut. Ins. Co. 


SUPREME COURT OF TENNESSEE. 


DONALDSON 
v8. 
SUN MUT. INS. CO.* 


The policy issued by a corporation was payable to D. as interest might ap- 
pear at the time. 

Held, 'That it was not necessary that D. should have an interest in the prop- 
erty insured, the clause refers to his interest in the corporation as creditor 
or otherwise. 

Where it appears that the interest of such appointee is equal to the amount 
insured, he may sue in his own name, but he must allege his right to the 
entire sum. 


Dantes & Garvin, for Appellant. 
Watkins & Bocte, for Appellee. 


McAuister, J. 
This is a suit upon a policy of fire insurance. The chancellor 
pronounced a decree in favor of complainant for the full amount of 


the policy. The company appealed and has assigned errors. The 
policy upon its face insured the Kimball Town Company, as the 
owner of a certain hotel building, in a sum not exceeding $1,500; 
but the loss was made payable to W. E. Donaldson, receiver for the 
New York & New Orleans Coal & Iron Company, as his interest may 
appear at that time. The original bill is filed in the name of Don- 
aldson, as receiver, against the insurance company, as defendant. 
It alleges, among other things, that “at the time said policy was 
issued, and at the time of said fire, as hereinafter stated, the New 
York & New Orleans Coal & Iron Company, and this complainant, 
as its receiver, was a creditor of said Kimball Town Company to the 
extent of over thirteen thousand dollars, and indorser on its paper 
for other large sums, and was also a stockholder in said Kimball 
Town Company to the amount of more than ten thousand dollars, 
and that he, as such receiver, is still such creditor and stockholder.” 
It appears from the proof that this hotel building had been previ- 
ously insured for the benefit of the Kimball Town Company. When 
that policy expired, the insurance agents notified Donaldson, the 
secretary, and Richardson, the local treasurer, of the town company, 
whereupon these officers caused a renewal of the policy. Donaldson, 
it appears, explained to the insurance agents at the time of the re- 
newal that the town company owed the land company about $13,000, 
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and he desired the policy to protect the interests of the land com- 
pany. The premiums on this policy were paid by Donaldson, as 
receiver. Donaldson was at that time not only receiver of the land 
company, but was also general counsel, secretary, and resident 
manager of the town company. Richardson, who was present when 
the policy was renewed, was acting treasurer of the town company, 
and approved the action of Donaldson. Donaldson also notitied the 
president of the town company, by letter, of his action, and, after 
the loss, advised him in person of the renewal of the policy for the 
benefit of the New York & New Orleans Coal & Iron Company, and 
he approved the action of Donaldson. The defendant company de- 
murred to the bill, upon the ground that, if any right of action 
existed on said policy, it was in the Kimball Town Company, and 
not in complainant, and that, in any event, said Kimball Town Com- 
pany was a necessary party to the suit. The demurrer was over- 
ruled. The company answered, and, among other defenses, averred 
that complainant, in procuring this policy, was not acting under au- 
thority of the town company, but was acting solely in his capacity 
of receiver for the coal and iron company, and that neither the re- 
ceiver nor the coal and iron company had an insurable interest in 
the said hotel building. 

The first assignment is thet the court erred in overruling defend- 
ant’s demurrer. It is insisted in behalf of the demurrant that this 
suit could only be maintained in the name of the Kimball Town 
Company, because, first, the loss is made payable to the complain- 
ant “as his interest may appear at that time;” that under this clause 
he must have an insurable interest in the subject of the insurance, 
and none is alleged in the bill. It is insisted that a simple contract 
creditor, one who has no lien upon the particular property by con- 
tract or judgment, or otherwise, has no insurable interest in the 
property of his debtor. If this clause in the policy was intended to 
refer to the interest of the appointee in the subject of the insurance, 
the bill alleged that he was both creditor and stockholder in 
amounts greatly in excess of the amount of the policy. It has been 
decided that a stockholder has an insurable interest in the specific 
articles of tangible property belonging to the complainant: Riggs 
vs. Insurance Co. (N. Y. App.); Warren vs. Insurance Co., 7 Am. 
Rep., 160. But we are of opinion that the clause “as his interest 
may appear at the time” does not refer to the interest of the ap- 
pointee in the property, but to his interest as a creditor or otherwise 
in the Kimball Town Company. The interest insured in the prop- 
erty was the interest of the Kimball Town Company: Hayes vs. 
Ferguson, 15 Lea, 1; Cone vs. Insurance Co., 60 N. Y., 621; Insur- 
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ance Co. vs. Hulman, 92 Ill., 154. If the interest of Donaldson, as 
receiver of the coal and iron company, in this property, had been 
insured, it would, of course, have been necessary to show that he 
had an insurable interest; but it is not necessary that the appointee 
to whom the policy is made payable should have an insurable inter- 
est in the property insured. The clause, “loss, if any, payable to 
Donaldson as his interest may appear at that time,” was tantamount 
to an assignment of the policy by the Kimball Town Company, with 
the consent of the insurance company, to Donaldson, as receiver: 
2 May, Ins., § 399, D; Franklin vs. Insurance Co., 43 Mo., 491-496; 
Pratt vs. Insurance Co., 64 Barb., 589. 

It is admitted by counsel for the insurance company that, when a 
policy contains a clause making the loss payable to a third person 
unconditionally, such third person may maintain a suit upon it in his 
own name; but the insistence of counsel is that, when the policy 
provides for the payment to a third person “as his interest may ap- 
pear,” the assured, and not such third person, must bring the suit. 
In support of this position the following authorities are cited: 2 May, 
Ins., §§ 446, 447, 459; 1 Wood, Ins., p. 299, § 119; Thatch vs. Insur- 
ance Co., 11 Fed., 29; Insurance Co. vs. Davenport, ?7 Mich., 
609-613; Insurance Co. vs. Felrath, 77 Ala., 194; Minnock vs. Insur- 
ance Co., 90 Mich., 236. We have examined these cases so far as 
they have been accessible, and found that in all of them the ap- 
pointee affirmatively appeared to have a less interest than the sum 
insured. He was, therefore, entitled to only a portion of the pro- 
ceeds of the policy, and an individual suit by him involved a split- 
ting up of a single cause of action. This is the cardinal differential 
attribute of all the cases cited by defendant’s counsel. 

In the case of Insurance Co. vs. Davenport (37 Mich., 609), cited 
by counsel for the company, the court said, viz.: “No one can dis- 
pute the right of parties to a contract to make money payable to a 
third person if they see fit. It is not important in this case to in- 
quire whether, if the policy before us gave the mortgagees an exclu- 
sive right to the whole insurance money, they might not sue for it. 
In the present case the policy does not purport to do any such 
thing. It covers property not included in the mortgage, and only 
provides for payment to them of the insurance money due upon the 
property with which they were concerned. Upon the trial it ap- 
peared that other property was burned, and the court excluded them 
from recovering beyond theirown share. * * * Now, there can 
be no splitting up of causes of action on a single policy. The party 
insured retained, by the terms of the policy itself, interests beyond 
the control of the mortgage. Their interests were several, and not 
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joint. Under such circumstances it cannot be held that the mort- 
gagees have any control of the policy which would authorize them 
to sue upon it.” “No case,” continues the court, “has been cited, 
and we cannot conceive that any will be found, which would justify 
us in holding the mortgagees having only a partial interest under 
an appointment in a policy authorized to assume its legal ownership. 
Whoever sues must be able to enforce the whole policy.” 

In the case of Thatch vs. Insurance Co. (11 Fed., 29), the court 
said, viz.: “There is no definite information in the complaint as to 
the amount of insurance or the amount of indebtedness due the 
plaintiff from the party insured. It does appear that the policy was 
taken out by Emma Oray, and paid for by her. * * * If it ap- 
peared in the complaint that insurance was taken out by this woman, 
and that the stipulation of the policy is that the loss, if any occur, 
should be paid the plaintiff—all of it, the entire sum,—a question 
would be presented as to the right of the plaintiff to recover on such 
instrument, which is not very well settled. Perhaps the weight of 
authority is that the plaintiff would be entitled to maintain the 
action; that is to say, if two persons contract for the benefit of a 
third, the third party, although a stranger to the consideration, may 
maintain a suit upon the contract. But that is not the case here. 
It is entirely consistent with the allegation of this complaint that 
the sum due the plaintiff was much less than the amount for which 
the policy of insurance was issued.” The court, however, sustained 
the demurrer of the company upon the ground that there could be 
no splitting up of a single cause of action, and cited the case of In- 
surance Co. vs. Davenport, 37 Mich., 609. 

The judgment of the court in the case of Insurance Co. vs. Fel- 
rath (77 Ala., 194), cited by counsel for the company, was based upon 
the principle announced in the other cases. The policy in that case 
was issued to Jobn C. Clark, owner of the property, with the clause, 
viz.: “ Loss, if any, payable to Joseph Felrath, to the extent of his 
mortgage interest.” It appeared that the mortgage to Felrath se- 
cured a debt of $1,080, while the amount called for by the policy 
was $1,550. The court denied the right of Felrath to maintain the 
action, and said, viz.: “They appointed the payment of a part 
of the money to Felrath in case of loss. They did not appoint 
the payment of the entire sum, nor were the policies assigned. They 
did not confer on Felrath a right to sue fora part, and in Clark the 
right to sue for the residue. That would have been to split one 
contract into two causes of action, which can only be done by 
agreement of debtor and creditor having that object in view. It 
was not done in this case. * * * There are a few cases which 
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it is contended hold the contrary of these views; but, if they do, 
we decline to follow them: Northwestern Mut. Life Ins. vs. Ger- 
mania Fire Ins. Co., 40 Wis., 446; Hammel vs. Insurance Co., 50 
Wis., 240; Insurance Co. vs. Maackens, 38 N. J. Law, 564. In 
some of these cases the appointee’s claim equaled or exceeded the 
whole sum insured, which, of course, involved no splitting up of a 
cause of action. “This,” continued the court, “distinguishes such 
cases from this.” 

The section of May on Insurance cited by counsel for the com- 
pany is based upon the cases just reviewed, which cannot be assimi- 
lated to the case now being adjudged. In this case the bill alleges 
that the interest of Donaldson, both as a creditor and stockholder, 
exceeded the amount of insurance; and hence the question of split- 
ting up a single cause of action does not arise. If the pleadings and 
proof show that the appointee is entitled to the entire proceeds of 
the policy, the authorities agree that the action may be maintained 
in his own name. If the appointment is unconditional no averment 
in respect of the extent of his interest is essential; but, if the policy 
provides for payment “as his interest may appear,” it must be al- 
leged that the appointee is entitled to the entire insurance. This 
view of the case is sustained by the great weight of authority: 
Travelers’ Ins. Co. vs. California’ Ins. Co. (N. D.); Hammel vs. Insur- 
ance Co., 50 Wis., 240; Cone vs. Insurance Co., 60 N. Y., 619; Mar- 
tin vs. Insurance Co., 38 N. J. Law, 140; Coates vs. Insurance Co., 
58 Md., 172; Aurora Fire & Marine Ins. Co. vs. Hopkins Manuf’g 
Co. (Mich.); Insurance Co. vs. Foster, 90 Ill., 122; Chamberlain vs. 
Insurance Co., 55 N. H., 249; Watertown Fire Ins. Co. vs. Grover & 
Baker Sewing Mach. Co., 41 Mich., 131. 

The other assignments have been considered, and, in the opinion 
of the court, are not well taken. The decree of the chancellor was 
correct and must be affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PARKER 
v8. 


CHINA MUT. INS. CO.* 


A printed clause in a marine policy prohibited the vessel among other places, 
from the Gulf of Campeachy. A written clause stated the amount and 
duration of insurance ‘‘ excluding the Gulf of Campeachy.” 


Held, That the written clause was not intended to modify the printed clause 
but to call particular attention to the Gulf of Campeachy. 


The policy had written into it the following: “One thousand 
dollars on schooner H. A. De Witt, valued at six thousand dollars. 
At and from the 24th of June, 1890, at noon, until the 24th day of 
June, 1891, at noon. Excluding Gulf of Campeachy.” 


Eveener P. Carver and Epwarp E. Buopeert, fur Appellant. 
J. D. Bryant, for Appelice. 
Frexp, C. J. 

In the present case we think that‘the words, “ excluding Gulf of 
Campeachy,” were written in the policy not for the purpose of 
qualifying the printed clause in which the vessel was prohibited 
from certain rivers, gulfs, straits, and seas, including the Gulf of 
Campeachy, but for the purpose of calling particular attention to 
the Gulf of Campeachy, which was near the port where the vessel 
was when the insurance was effected. If the intention had been 
materially to modify the effect of the printed clause, we think it 
would have been shown by the use of words more distinctly ex- 
pressing that intention. So far as we are aware, there is no 
technical meaning given to the word “excluding” in marine insur- 
ance, and the customary meaning of the word does not differ greatly 
from that of the words “ prohibiting” or “prohibited from.” The 
plaintiff relies upon the decision in Palmer vs. Insurance Co. (1 
Story, 360 Fed. Cas. No. 10,698), but Mr. Justice Story reached his 
conclusion in that case with some hesitation, relying upon the 
particular words of the policy, and not upon any technical signi- 
fication of the word “ excluding,” which had become established in 
marine insurance. We are unable to see any such contradiction 
between the written and the printed words concerning the Gulf of 
Campeachy, in the present policy, as to make it necessary to reject 
* Decision rendered, Sept. 6, 1895, : eon 
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the printed words. It is, in effect, conceded by the plaintiff that 
the printed clause, if in force as to the Gulf of Campeachy, is 
equivalent to a warranty that the vessel should not go there during 
the time covered by the insurance: Odiorne vs. Insurance Co., 101 
Mass., 551; Whiton vs. Insurance Co., 109 Mass., 24; Burgess vs. 
Insurance Co., 126 Mass., 70; Cobb vs. Insurance Co., 58 Me., 326; 
Birrell vs. Dryer, 9 App. Cas., 345. 
Judgment for the defendant is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


LONDON & LANCASHIRE FIRE INS. CoO. 
v8. 
STORRS* 


Where an appraiser was selected by each party, the matter submitted by mu- 
tual agreement and an appraisement secured, it will not be set aside be- 
cause the policy provisions as to first proceeding to ascertain the loss by 
the parties, and the selection of an umpire, had not been complied with. 
It was competent for the parties to waive such conditions by mutually 
agreeing on a different method of procedure. 


Where under the issue no evidence of value other than the appraisement could 
be introduced and the only question was as to its validity, it was error to 
charge that if the appraisement did not show the value this should be 
found from the evidence. 


Statement of Facts by Catpwe tt, J. 

This action was brought in the United States Cireuit Court for 
the District of Colorado by Alfred Storrs, the defendant in error, 
against the London & Lancashire Fire Insurance Company, the 
plaintiff in error, to recover the sum of $4,000 on a policy of fire in- 
surance issued by the plaintiff in error to the defendant in error on 
his dwelling house and barn, which were destroyed by fire on the 
5th day of November, 1893. The complaint alleges that the value of 
the property insured and burned was more than the total amount of 
insurance thereon. As respects the value of the property burned, 
the complaint counts exclusively on an appraisement thereof, touch- 
ing which it contains this averment: “And plaintiff further alleges 
that, after the said fire, there was a disagreement between plaintiff 
and defendant as to the amount of the loss occasioned thereby, and 
the question as to the amount of such loss was thereupon, by agree- 
ment between the plaintiff and defendant, and in accordance with 
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the provisions of the said policy of insurance, duly referred for as- 
certainment to two competent disinterested appraisers, one of whom 
was selected by the plaintiff, and one by the defendant; that said 
appraisers thereafter estimated and appraised the loss of the plain- 
tiff by said fire, and made an award to plaintiff, in the words and 
figures as follows, to wit:— 
** Denver, Colo., Dec. 20th, 1893. 

We, the undersigned builders, agree on the A. Storrs buildings at the fol- 
lowing values at the time of loss by fire, Nov. 5th, 1893: 
New barn and fix : P $7,154 00 
Old barn and fix 750 00 
IO oe cba widen taskalss<s seks Skdeseebenechsatnnweces 4,059 75 
EL OE IN 2 iia i snds pdemen cemank ne ness sees cslmomuss 846 50 
Bull pen 
Hog house 
Ice house and fence 

$1,873 00 


$14,683 25 
Thomas C. Rundle. 
Thomas Freeman.” 

The answer denied these allegations of the complaint. Touching 
the appraisement, the answer states that “plaintiff admits that, 
after the alleged fire, there was a disagrecment between the plaintiff 
and defendant as to the amount of the loss occasioned by said fire; 
but defendant denies that the question as to the amount of such loss 
was thereupon, or at any time, by agreement between the plaintiff 
and defendant, or otherwise, or in accordance with the provisions of 
said policy of insurance, or at all, referred for ascertainment to two 
competent disinterested appraisers, or to any appraisers, either se- 
lected by the plaintiff and defendant, or at all. Defendant denies 
that the said pretended appraisers estimated and appraised the loss 
of the plaintiff, by said fire, and denies that the said pretended ap- 
praisers made an award to plaintiff in the words and figures set out 
in the complaint, and denies that said pretended appraisers, or any 
appraisers, made any award to the plaintiff, in any manner or form, 
or at all.” The following are the provisions of the policy relating to 
appraisement: “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated according 
to such actual cash value, with proper deduction for depreciation, 
however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of like 
kind and quality. Said ascertainment or estimate shall be made by 
the insured and this company, or, if they differ, then by appraisers, 





1896. | London & Lancashire Fire Ins. Co. vs. Storrs. 285 


as hereinafter provided. * * * In the event of disagreement as 
to the amount of loss, the same shall, as above provided, be ascer- 
tained by two competent and disinterested appraisers,—the insured 
and this company each selecting one,—and the two so chosen shall 
first select a competent and disinterested umpire. The appraisers 
together shall then estimate and appraise the loss, stating separately 
sound value and damage; and, failing to agree, shall submit their 
differences to the umpire, and the award in writing of any two shall 
determine the amount of such loss. The parties thereto shall pay 
the appraiser respectively selected by them, and shall bear equally 
the expenses of the appraisal and umpire.” The answer set up nu- 
merous affirmative defenses, based on alleged noncompliance of the 
insured with the conditions of the policy, but, in the view the 
court take of the case, these conditions were waived, and need not 
be set out or further considered. There was insurance on the prop- 
erty in other companies, but, after the appraisement, these compa- 
nies settled their losses. There was a trial to a jury, and a verdict 
and judgment in favor of the plaintiff, and the defendant sued out 
this writ of error. 


Sytvester G. Wituiuams, for Plaintiff in Error. 
Henry T. Rogers, Lucius M. Curupert, and Dante B. Exus, filed 
brief for Defendant in Error. 


Catpwe Lt, C. J. (after stating the case as above.) 

We agree with the statement in the brief of the learned counsel 
for the plaintiff in error that, ‘‘as to the essential facts, there is sub- 
stantial harmony among the witnesses, on both sides.” These essen- 
tial facts are that the house and barn of the defendant in error were 
insured against loss by fire by the plaintiff in error, the London & 
Lancashire Fire Insurance Company, and in some other companies 
also; that the property was burned; that the insured gave immedi- 
ate notice of the loss to Mr. Sweeney, the agent of all the companies 
having policies on the property, and to Mr. Heltzell, the adjuster for 
the defendant company; that the agents and adjuster visited the 
premises, and employed Mr. Freeman, a mechanic and builder who 
had erected the buildings for the insured, to give them an estimate 
of their value, which he did; that, after getting Mr. Freeman’s esti- 
mate, but without communicating to the insured that they had pro- 
cured such an estimate, the agent requested the insured to select 
some one to act for him in corjunction with Mr. Freeman in apprais- 
ing the property; that the insured thereupon selected Mr. Rundle 
for that purpose; that Mr. Freeman and Mr. Rundle, both of whom 
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were familiar with the property, met for the purpose of determining 
its value; that the agents and adjusters of the insurance companies 
appeared before them, and the insured was there a part of the time 
“to answer questions,” but left before they had agreed upon the 
value; that, after discussion and mutual concessions, the appraisers 
finally agreed upon the value of the property, and signed the ap- 
praisement appearing in the statement of the case. 

The material clause of the paper. and that which gives it the in- 
delible stamp of an appraisement of the value of the property at the 
date it was burned, was written for the appraisers by Heltzell, the 
defendant’s adjuster. The use of the word “ builders,” instead of 
“ appraisers,” has no significance. It is the office they performed 
that determines the character in which they acted, and the term 
“builders ” was doubtless used to show their qualifications and fit- 
ness to act as appraisers in the premises. The appraisement is 
plain and unambiguous. It states in explicit terms the one fact es- 
sential to the adjustment of the loss. By the terms of the policy the 
company is obligated to pay “the actual cash value of the property 
at the time any loss or damage occurs.” It was to ascertain this 
value that each party selected an appraiser. It was this value the 
appraisers met to consider, and to agree upon, if they could. They 
did agree, and that there should be no mistake as to what they had 
agreed about, they state plainly that the values agreed upon are 
“the values at the time of the loss by fire.” This language excludes 
the idea that any element necessary to be taken into the account to 
fix the exact amount of the company’s liability had been omitted. 
It shows that no other or further appraisement or conference or 
agreement of the parties was contemplated or necessary. If the 
paper in question is neither an appraisement nor an ascertainment 
of the loss by the parties through their respective agents selected 
for that purpose, then it is mere waste paper. The court is asked 
to declare that the selection by each party of an appraiser, the meet- 
ing together of these appraisers for the purpose of ascertaining the 
value of the property, their consideration of and final agreement 
upon its value, and the making and signing of their appraisement, 
was a mere farce, leading to no end, and intended by the parties to 
be fruitless of results from the beginning. It is inconceivable that 
rational and intelligent men would do such a vain thing. 

The question to be settled was the value of the buildings at the 
time they were burned. Many elements necessarily entered into 
the determination of this question,—among them, the age of the 
buildings, and the depreciation of value resulting therefrom; the 
materials out of which they were constructed, and their mode of 
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construction and finish. These are elements which the appraisers 
could not fail to take into consideration. It is idle for the insurance 
company to say that it did not intend to submit to the appraisers 
the consideration of one of these elements, viz., the depreciation in 
value of the buildings from age. No such qualification of the sub- 
mission was ever intimated to the insured, and it is flatly inconsist- 
ent with the terms of the appraisement itself. If the insurance 
company did not contemplate an appraisement that would put an 
end to the controversy, this purpose was carefully concealed from 
the insured, and the secret purpose of its adjuster, Heltzell, if it was 
entertained to make such a contention later, can avail the company 
nothing. That would be a fraud which the law would not sanction, 
and from which the company could reap no advantage. There was 
talk between the insurance agents and adjusters themselves, in the 
absence of the insured, as to the best policy to be pursued by them 
in reference to this loss. Mr. Sweeney, agent-in-chief for all the 
companies, and having authority over all, is dead, but his position 
in the conference between the insurance agents and adjusters may 
be gathered from the testimony of Miss Higginson, one of his part- 
ners in the insurance agency business. She testifies as follows:— 
“Q. Were you present at any time, Miss Higginson, when the 
propriety of acting on the figures of the builders, and accepting 
them as the final figures, was discussed? A. Yes. Mr. Sweeney 
and Mr. Heltzell discussed it, I think, one afternoon in my presence, 
and Mr. Heltzell wanted to appraise, and not wait for the figures of 
Mr. Rundle or Mr. Freeman, and Mr. Sweeney thought that he ought 
to wait for the figures of Mr. Rundle and Mr. Freeman, and he said 
that they would wait until they got the figures. If they were not 
satisfactory, and if they could not be brought together, why then 
they would enter into a formal appraisal. Q. Who said that? A. 
Mr. Sweeney. Q. State what, if any, answer Mr. Heltzell made to 
that. A. I don’t think Mr. Heltzell replied. Q. That was prior to the 
time of making thisaward? A. Yes; before they got their figures.” 
Mr. Freeman and Mr. Rundle were “brought togetier,” and the 
necessity for what Mr. Sweeney called a “formal” appraisement was 
averted. The appraisers got together, and left no basis for a dis- 
agreement, except by throwing overboard their appraisement. It is 
obvious that it was Mr. Sweeney’s idea, when talking to the other 
agents and adjusters, that if Mr. Freeman and Mr. Rundle agreed 
upon the value of the property at the time of the loss, that would 
terminate the whole controversy, and he certainly gave the insured 
to understand that such would be the case. It is absolutely certain 
that this was the understanding of the insured, who had never heard 
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that there was any such thing as a “formal appraisement,” as dis- 
tinguished from an appraisement. The agent of the defendant com- 
pany knew that this was the insured’s understanding when he 
invited him to select his appraiser. The insured derived this under- 
standing, not alone from what the insurance agent told him, but, as 
well, from the proceeding itself, which, to the mind of a reasonable 
man, could import nothing else. It is not improbable that Heltzell, 
the adjuster of the defendant company, labored under the impres- 
sion that if he was not satisfied with the appraisement that Mr. 
Freeman and Mr. Rundle might agree upon, he could repudiate it, 
because the reference to the appraisers did not conform in all 
respects to the plan of reference outlined in the policy; in other 
words, it was not “formal.” And it is the contention of the counse] 
for the plaintiff in error that a binding and obligatory appraisement 
under the terms of the policy can only be made when the proceed- 
ings leading up to it are conducted in strict accordance with the 
requirements of the policy relating thereto. 

We may observe that no effort is made to impeach the appraise- 
ment, either for fraud, mistake, or misbehavior of the appraisers, or 
upon any ground whatever. The contention of the plaintiff in error 
is that there was no appraisement. This contention is founded 
upon the assumption that there could be no valid appraisement 
which did not correspond in every particular with the requirements 
of the policy. In the brief of the counsel for the plaintiff in error it 
is said: “The issue was whether or not the amount of the loss had 
been ascertained as the policy provided.” And it is pointed out 
that the appraisement falls short of the requirements of the policy, 
because the parties did not first “ proceed to ascertain and estimate 
the loss between themselves,” which it is claimed is an indispensable 
prerequisite to any valid appraisement, and that the appraisers did 
not select an umpire before making their appraisement, as required 
by the terms of the policy. But it was perfectly competent for the 
parties to waive or vary any or all of the conditions of the policy as 
to the time and mode of appraisal. It was open to them, without 
any previous disagreement over the question of the value of the 
property, and without having conferred together at all on that sub- 
ject, to refer that question to appraisers, as was done, and it was 
competent for the appraisers to proceed, as they did, with the ex- 
press or implied assent ef the parties, without first appointing an 
umpire. 

In Insurance Co. vs. Norwood (16 C. C. A., 136), we had occasion 
to consider the power of the insurer and the insured to vary or 
waive written stipulations of the policy, and we there said that:— 
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“ A contract of insurance is not within the statute of frauds, and 
may be by parol: Commercial Ins. Co. vs. Union Mut. Ins. Co., 19 
How, 318; Insurance Co. vs. Shaw, 94 U. S., 574; Henning vs. In- 
surance Co., 2 Dill, 26, Fed. Cas., No. 6,366. And, if it can be made 
by parol, it may be varied by parol. Parties to contracts cannot 
disable themselves from making any contract allowed by law in any 
mode the law allows contracts to be made. A written contract may 
be changed by parol, and a parol one changed by a writing, despite 
any provision in the contract to the contrary. ‘A written bargain 
is of no higher legal degree than a parol one. Either may vary or 
discharge the other, and there can be no more force in an agree- 
ment in writing not to agree by parol than in a parol agreement not 
to agree in writing. Every such agreement is ended by the new 
one which contradicts it: Insurance Co. vs. Earle, 33 Mich., 153. 
See, to the same effect, Insurance Co. vs. McCrea, 8 Lea, 513; In- 
surance Co. vs. Norton, 96 U. S., 234; Pechner vs. Insurance Co., 65 
N. Y., 195; Insurance Co. vs. Wilkinson, 13 Wall., 222.’” See Hall 
vs. Insurance Co., 57 Conn., 105. 

In Bangor Sav. Bank vs. Niagara Fire Ins. Co. (85 Me., 68), the 
court said: ‘Ou the other hand, it is obviously competent for the 
parties to modify or waive any provision of their written contract 
by a subsequent mutual agreement not in writing: Wiggin vs. 
Goodwin, 63 Me., 392; Goss vs. Nugent, 5 Barn. & Adol., 65; Hall 
vs. Insurance Co., 57 Conn., 105.” 

In construing provisions in a policy relating to appraisement, 
identical with those in the policy in suit, the Supreme Court of 
Connecticut said :— 

“The other ground upon which it is attempted to impeach the 
validity of the award as matter of law is that the submission, as 
executed, did not correspond with the requirements of the policy. 
* * * The provision in the policy referred to was not designed 
to prescribe, and it does not pretend to prescribe, any form of sub- 
mission. It only gives certain leading features of the submission, 
which were in fact substantially complied with, * * * Buta 
detailed comparison of the similarity of the features becomes useless, 
in view of the further consideration that the capacity of the parties 
to contract could not be restricted by the policy, so that they could 
not waive its requirements, and make a submission to suit themselves, 
provided, of coarse, it was not otherwise unlawful. If one of the 
parties was seeking to enforce against the other an executory pro- 
vision respecting a submission to arbitration, then the terms of that 
agreement must be respected; but an actual voluntary submission 
stands on entirely different grounds. * * * It has always been 

Vor. XXV.—19. 
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held, both by the courts of England and of the United States, that 
arbitrations to settle particular questions which are auxiliary to the 
jurisdiction of courts, such as the amount of damages, or the 
amount of loss by fire under policies of insurance, are binding in 
law, and, indeed, highly favored by the courts:” Hall vs. Insurance 
Co., 57 Conn., 105. 
The doctrine of this case is approved by the Supreme Court of 
Maine in Bangor Sav. Bank vs. Niagara Fire Ins. Co., supra. 
Counsel for the plaintiff in error cite us to the case of Boyle vs. 
Insurance Co. (Pa. Sup.). That case is in entire harmony with the 
views here expressed. The policy in that case is identical with the 
one here in suit. One of the questions in that case was whether the 
action was prematurely brought in view of the arbitration clause in 
the policy. The insurance company, being dissatisfied with the 
proofs of loss, demanded the appointment of appraisers without 
first making an effort to agree with the insured upon the amount of 
their loss, and thereupon the insured brought their action. The 
court held that the arbitration clause of the policy “ contemplates 
an actual effort to agree” by the parties themselves, and that the 
insurer could not demand the appointment of appraisers until it had 
made an effort to agree with the insured upon the amount of the loss, 
and that, having demanded an appraisement without first making 
such effort, the insured had a right to bring their action on the 
policy. The court said: “ Neither can insist on the second, who has 
not shown himself ready and willing to enter upon the first, because 
these remedies are not optional to either. They are successive, un- 
less both agree to the contrary.” It will be observed that the court 
say the successive steps leading up to the appraisement provided for 
‘by the pulicy are obligatory on the parties “ unless both agree to the 
contrary.” In this case the action of the insurer and the insured in 
appointing appraisers before making any effort to agree between 
themselves on the amount of the loss was a waiver of the first re- 
quirement of the arbitration clause of the policy, and the court below 
should have so told the jury. And it should have further told them 
that the appraisement fixed the value of the property at the time it 
was burned, and that their verdict should be arrived at upon that 
basis. The court did not do this, but told the jury that the parties 
had “chosen to rely,—the plaintiff upon this paper, as stating the 
real value of the premises at the time they were destroyed; and the 
defendant insisting, apparently, that he is not bound to pay until 
there shall be some formal appraisement according to the terms of 
this policy.” This was a correct statement of the issue between the 
parties, but it was not followed up, as it should have been, by a 
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statement that the appraisement, upon the evidence, was binding on 
the parties. Whether there was or was not a valid appraisement 
was the only contested issue at the trial, and, upon the undisputed 
evidence, that was clearly one of law for the court. If the appraise- 
ment was binding on the parties, the insured was entitled to recover; 
otherwise not, for the reason that this action, so far as related to the 
value of the property, was grounded solely upon the appraisement. 
No evidence as to the value of the property other than the appraise- 
ment was introduced by either party, or could have been, under the 
issue made by the pleadings. But the court told the jury that, if 
the appraisement did not show the value of the property, they 
should ascertain its value from the evidence. Under the issue in the 
case this was undoubtedly an error, but it was an error in favor of 
the defendant, and of which it cannot complain. Under the charge 
the jury were at liberty to find the value of the property was less 
than that fixed by the appraisers, but, under the pleadings, they 
could not find that it was greater, and they did find that it was of 
the value fixed by the appraisers; or, in other words, they upheld 
the appraisement. 

In Boyle vs. Insurance Co. (Pa. Sup.), the court say:— 

“The contract contains the undertaking of the company to insure 
the general stock of merchandise of John D. Boyle’s Sons ‘against 
all direct loss or damage by fire’ to the extent of $2,500, in con- 
sideration of the payment of a cash premium of $25. Arranged 
around this contract is a line of defensive ‘stipulations, exceptions, 
conditions, and provisions.’ Some of these are not numbered, but, 
with others, numbered from 1 to 112, inclusive, they stand bristling 
like armed sentinels around the contract, and the liability of the 
company thereunder, ready to impale even an honest claimant on a 
bare technicality.” 

The answer in this cases alleges that the insured failed to comply 
with a number of these stipulations and conditions, touching which 
it is only necessary to say that they were of such a character that 
they were waived when the parties left the ascertainment of the loss 
to the appraisers. “ By joining in the proceedings to fix the amount 
of the loss, the company manifested its intention to dispense with 
preliminary formalities. The assured had a right to rely upon this 
manifestation of intention.” Carroll vs. Insurance Co., 72 Cal., 297. 

The judgment of the circuit court is affirmed. 





United States Circuit Court of Appeals. [ April, 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


NORTHWESTERN MUT. LIFE INS. CO. ) 


v8. 


STEVENS et AL. 


BANKERS’ LIFE ASS’N OF MINNESOTA 
vs. 


SAME.* 


An instruction that the death of an absent person may be presumed in less 
than seven years, from facts and circumstances other than those showing 
an exposure to danger which would probably result in death, is not 
erroneous. 

An instruction that, while seven years is the period at which presumption of 
life ceases, the period may be shortened by proof of such circumstances 
and facts as, submitted to the test of reason and experience, would force 
conviction of an earlier death, is not erroneous. 


A charge by the judge that where women and children were concerned he 
sought to say as little as possible to the jury because his sympathies were 
apt to get the better of his judgment; that he could not always close his 
eyes to the fact where these were concerned, and that it was not expected ; 
that a man who could would be little better than a brute,—was fatal 
error. 


J. W. Dewerse ( F. M. Hatt was with him on the brief), for the 
Northwestern Mut. Life Ins. Co. 

James W. Dawes (Joseph R. WesstTer was with him or the brief), 
for the Bankers’ Life Ass’n of Minnesota. 

F. I. Foss (Gro. H. Hastines, E. E. McGintiz, and W. R. Matson 
were with him on the brief), fur Defendants in Error. 


Before Catpwe.., Sansorn, and Tuayer, Circuit Judges. 


Sanpory, C. J. 

The life of George D. Stevens was insured by each of the plain- 
tiffs in error for the benefit of his wife and child, the defendants in 
error. The latter brought actions against the insurance companies 
for his death. In their complaints they alleged that Stevens was 
dead, and that they had given notice and made the proof of his death 
in July, 1893. The policies provided that the companies would pay 
the amounts insured 60 days after notice and due proof of the death 
of the insured. The companies denied in their answers that the in- 
sured was dead, and denied that the defendants in error had given 


* Decision rendered, December 16, 1895. 
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them notice of proof of his death 60 days before the actions were 
commenced. The two actions were tried at the same time and 
to the same jury, who returned verdicts against the companies. 
The errors assigned are to the charge of the court; and they relate 
principally to the rules that should govern a jury in determining 
whether a man who disappeared less than seven years before an ac- 
tion for his death was commenced was dead before the commence- 
ment of the action. 

The salient facts in the case were undisputed, and they were 
these: On August 19, 1892, Stevens lived at Crete, in the state of 
Nebraska. He was the owner of all but five shares, of $100 each, 
of the State Bank of Nebraska, and was its cashier and manager. 
His wife owned the other five shares. The capital of the bank was 
originally $50,000, but that capital had been impaired to the extent 
of $38,000. The state bank examiner had discovered this fact in 
July of that year, and had notified Stevens that the bank would un- 
doubtedly be closed unless the capital was restored to $50,000. 
Stevens had been endeavoring for many days to sell $38,000 of the 
stock of the bank, which was unissued, in order to restore its capi- 
tal, but he had failed. The bank was insolvent. Stevens had some 
real estate in Crete, which was worth about $20,000; but he was also 
insolvent. He owed the bank about $8,000 on his own note. He 
had persuaded his assistant cashier, as a favor to him, and without 
any consideration, to give his note for $5,000, and Stevens had in- 
dorsed and delivered it to the bank, by which it was carried as a 
part of its assets. He owed to other banks $5,000 on promissory 
notes, which he had signed, and had persuaded a friend to sign with 
him as an accommodation. For six years he had been the adminis- 
trator of the estate of one Jarrett Young. As such administrator he 
had received at least $2,600, but he had never accounted for or paid 
over to the heirs of the estate any part of it. The widow had de- 
manded an account of him in vain. One of the heirs had repeatedly 
demanded an account of him, and had asked to know where the 
money of the estate was, but Stevens had continually put him off. 
In the latter part of July he demanded the account again, and told 
Stevens that they must ask him to do something pretty soon, or they 
would have to commence proceedings to make him doso. The com- 
munity in which Stevens lived was not aware of these facts. In that 
community he was respected and esteemed. He was a member of 
the Congregational Church, a member of the Modern Woodmen, 
and belonged to various other societies. His moral and financial 
reputation was yet good. He was between 40 and 50 years of age. 
He had a wife and two children, and was an affectionate husband 
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and an indulgent father. He was attached to his family, and his 
domestic relations were agreeable. On Saturday, August 19, 1892, 
he took $60 in money and a draft on a Chicago bank for $75 from 
his bank in Crete, gave his wife $15 and his servant $5, took two 
valises, one of which contained nothing but an overcoat, and went 
to Chicago. He registered at an hotel in that city on Sunday morn- 
ing, and visited the exposition grounds on that day. He remained 
at this hotel until about 11 o’clock in the forenoon on Tuesday, Au- 
gust 22, 1892, when he paid his bill, took his valises, said that he 
was going to Milwaukee, but intended to stop at Racine on the 
way, and left. A few moments later he met a friend in a ticket 
broker’s office, where he asked for a ticket, and said he was going 
somewhere for a couple of days, then to Milwaukee, and then to his 
home. None of his family, his friends, or his acquaintances have 
ever seen or heard from him since that moment, unless the witness 
Hamilton did. He testified that he knew him well, and that he 
met, recognized, and conversed with him in San Francisco about 
September 5, 1893; but some of Hamilton’s acquaintances testified 
that his reputation for veracity was bad in the community in which 
he had lived. Strenuous efforts were made by Mrs. Stevens and 
some of the citizens of Crete to find her husband. His picture and 
a notice of his strange disappearance were published in the pa- 
per of the Modern Woodmen, which has a circulation of 150,000. 
The police officers of Chicago searched the hotels of that city for a 
trace of him, and scattered 5,000 circulars containing descriptions 
of him over the United States and Canada. Some of the daily pa- 
pers of Chicago and Boston contained extended notices of his disap- 
pearance, but no further tidings of him or of his whereabouts were 
received. 

Upon this state of facts, the court charged the jury at considerable 
length, and gave fourteen requests for instructions that were submit- 
ted by counsel, either in the forms in which they were submitted or 
with modifications that suggested themselves to the court. Excep- 
tions were taken to many parts of the charge of the court. Two of 
the requests given to which exceptions were taken were: “(1) The 
jury is instructed that the death of an absent person may be pre- 
sumed in less than seven years from the date of the last intelligence 
from him, from facts and circumstances other than those showing 
his exposure to danger which might probably result in his death. 
(2) The jury is instructed that seven years is the period at which 
the presumption of continued life ceases. But this period may be 
shortened by proof of such facts and circumstances connected with 
the person whose life is the subject of inquiry as, submitted to the 
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test of reason and experience, would force the conviction of death 
within a shorter period.” 

It is a general rule that a state of facts once shown to exist is 
presumed to continue until a change, or facts and circumstances in- 
consistent with its continued existence, are proved. A living man 
is presumed to continue to live until the contrary is shown or is 
presumed from the nature of the case. All the authorities concur 
in the general proposition that the presumption of life continues 
seven years after the unexplained disappearance of a man under 
ordinary circumstances, from whom no tidings return t> his friends 
or acquaintances, and that then the presumption of life ceases and 
the presumption of death arises. These presumptions, however, 
are but rational inferences from the given state of facts, which so 
many courts have agreed that reasonable men, in the exercise of 
sound judgment, would naturally draw, that they have become 
rules of action and of decision. They are, after all, only presump- 
tions of fact; and, when the state of facts from which they are drawn 
is modified, the presumptions or inferences drawn from it must and 
ought to change. It is conceded that when one who is last seen in 
a state of imminent peril, that might probably result in his death, is 
never again heard from, though diligent search for him is made, the 
inference of immeciate death may justly be drawn. It goes without 
saying that if a guilty man, who has been indicted for a heinous 
crime, flees in the full vigor of health from impending disgrace and 
just punishment, and his friends and acquaintances hear trom him 
no more, the inference of continued life after the expiration of seven 
years might well be drawn, and no presumption could arise from 
that state of facts that his life had ceased within that period. The 
various facts of numberless cases will range them between the ex- 
treme cases we have supposed. Two cases of disappearance in 
which the facts are exactly alike will probably never arise, and the 
strength of the presumption of life or death will never be the same 
in any two cases. The facts and circumstances surrounding each 
disuppearance which tend to affect the inference of continued life 
or early death that the minds of reasonable men, anxious only to 
arrive at the truth, would draw, should be received in evidence in 
the trial of these cases; and then, guided by the established pre- 
sumption that one who disappears under ordinary circumstances is 
presumed to live for seven years thereafter, the fact of continued life 
or previous death at the important date should be determined by the 
jury, if there is sufficient evidence in the case to warrant a finding 
that the established presumption has been varied, and by the court 
if there is no such evidence. On the trial of this case there was no 
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request for a peremptory instruction to the jury to find this impor- 
tant fact either way, and hence the question whether or not there 
was sufficient evidence in the case to warrant the finding of the death 
of the insured before the commencement of these actions, is not 
presented for our consideration. That question was sent to the jury 
by common consent. Stevens disappeared on August 22,1892. The 
actions were commenced on July 31, 1893. The established pre- 
sumption of fact from the disappearance of an individual under or- 
dinary circumstances, from whom his relatives and acquaintances 
have never afterwards heard, is that he continues to live for seven 
years after his disappearance. If this presumption was unaffected 
by countervailing facts, it would continue in the case at bar until 
August 22, 1899; but this presumption of fact is not conclusive. It 
may be overcome, not only when the testimony of those who saw 
the insured die or saw his body after his death, is produced, or 
when he was last seen in a peril that might probably cause his 
death, but also when all the facts and circumstances of the case— 
the possible motives, if any, of the lost one to absent and conceal 
himself in view of approaching failure, disgrace, or punishment, bis 
possible motives, if any, for returning to his family and occupation, 
his attachments to the members of his family and his friends, his in- 
terest and prospects in his business or occupation, and the extent 
of the unavailing search that has been made for him—are such that 
they would take the case out of the category of an ordinary disap- 
pearance, and would lead the unprejudiced minds of reasonable 
men, exercising their best judgment, guided by the established rule 
that life is presumed to continue seven years after an unexplained 
disappearance, to the conviction that death had intervened at an 
earlier date: Davie vs. Briggs, 97 U. S., 628, 634; Hyde Park vs. Can- 
ton, 130 Mass., 505, 509; State vs. Plym, 43 Minn., 385; Waite vs. 
Coaracy (Minn.); Tisdale vs. Insurance Co., 26 Iowa, 170, 176, 177, 
28 Iowa, 12; Seeds vs. Grand Lodge (Iowa); Cox vs. Ellsworth, 18 
Neb., 664, 26 N. W., 460; Hancock vs. Insurance Co., 62 Mo., 26, 
31; Newman vs. Jenkins, 10 Pick., 515; Montgomery vs. Bevans, 1 
Sawy, 653, 666, Fed. Cas., No. 9,735; Asbury vs. Sanders, 8 Cal., 62, 
64; Hall’s Dep., Fed. Cas., No. 5,924. The jury should have been 
instructed accordingly. If, under such instructions, they were con- 
vinced by a fair preponderance of the evidence, in view of the estab- 
lished presumption of life for seven years in ordinary cases of disap- 
pearance, that the insured died before the commencement of these 
suits, we are unwilling to hold that they might not lawfully find 
that fact, although there was no proof that the insured was last seen 
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in the presence of an imminent peril, that might probably cause bis 
death. The exceptions to these instructions cannot be sustained. 

An exception was taken to the following portion of the charge: 
“The jury is instructed that when an honored and upright citizen, 
who through a long life has enjoyed the fullest confidence of all 
who knew him, prosperous in business, and successful in the accum- 
ulation of wealth, rich in the affection of wife and children, and at- 
tached to their society, contented in the enjoyment of his posses- 
sions, fond of the associations of his friends, with no habits or 
affections contrary to these traits of character, journeys from his 
home to a distant city, and is never afterwards heard of, then a 
strong if not conclusive presumption arises in favor of his death.” 
This is a quotation from the opinion of the Supreme Court of Iowa 
in Tisdale vs. Insurance Co., supra., and we do not call attention 
to it to criticise or dissent from it in a case to which it is appli- 
cable. But a banker over 40 years of age, whose capital has been 
impaired more than 75 per cent, whose bank is insolvent, who has 
been notified by the state authorities that his bank must close un- 
less he restores its capital, and who has striven in vain to restore 
it, can hardly be called ‘‘ prosperous in business.” Such a banker, 
who has accumulated $20,000 worth of real estate in a small 
town, who owes $17,000 to banks, and who has received from an 
estate of which he is administrator $2,000 or $3,000 more, for 
which he has failed to account after repeated demands, cannot be 
deemed to be very successful in the accumulation of wealth. The 
difficulty with this instruction is that it was not applicable to this 
case, and for that reason it ought not to have been given. An in 
struction upon an assumed state of facts, to which no evidence applies 
tends to withdraw the attention of the jury from the issues actually 
involved, to mislead them to determine the case upon false issues, 
and thus to reach an erroneous result: Railroad Co. vs. Houston, 
95 U. S., 703; Railroad Co. vs. Blessing, 14 C. C. A., 394. 

The plaintiffs in error excepted to the following portions of the 
charge. In opening his charge to the jury the court below said: 
“Wherever there are women or children connected with a case, I 
make it a rule to say as little as possible to the jury when the matter 
is finally submitted to them for their consideration, because I have 
frequently found that my sympathies would get the better of my 
judgment. SolI have found it advisable, as a rule, to say as little as 
possible to the jury, so that they might take a full and fair view of 
the duties they are called upon to perform.” At the close of his 
charge, the court below said: ‘‘ Now, gentlemen of the jury, I try to 
close my eyes, as well as I can, to the fact that a woman and child 
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have any interest whatever in the result of a controversy when it is 
brought into court. I cannot always do it. I don’t suppose you can. 
It is not expected. If a man can do that, he is no better than a 
brute. He is as bad as the heathen is supposed to be, and worse 
than the horse thief is thought to be. If he could close his eyes to 
that fact, lose all sense of decency and self-respect, he would not be 
fit for a juror. But, so far as itis possible for you to do that, you 
do so, and decide the case precisely as you would if ii was between 
man and man, or between a woman anda woman. Of course, neither 
one has any greater or more extensive rights than the other, but 
both must be tried according to the same rule; both must be ad- 
judged by the same law, so far as it is possible for human ingenuity 
to doit. And what I have said to you in reference to myself I ask 
you to do on behalf of your own selves. Take the case, and decide 
it according to the testimony, and according to the weight of the 
testimony, as it has been presented to you for consideration, and 
then let your verdict speak for yourself.” In our system of trial by 
jury, the province and duty of the presiding judge is to fix the at- 
tention of the jury upon the issues on trial, and upon the evidence 
that is material to their determination, to guard them against the 
consideration of irrelevant and incompetent testimony, and against 
the influence of sympathy, passion, or prejudice, and to secure a fair 
and impartial trial of the issues presented. The main issue which 
this jury was trying was whether or not the insured had died before 
these actions were commenced. The consideration of what party or 
parties would be benefitted or damaged by the determination of 
that issue in one way or the other was utterly irrelevant to this ques- 
tion. It could not tend in any way to assist in correctly deciding it. 
It was worse than irrelevant and immaterial. It was positively per- 
nicious. The natural and inevitable effect of its consideration was 
to excite the sympathies and to warp the judgment of the jurors, as 
it evidently did those of the judge; and to produce adecision founded, 
not upon the evidence as to the life or death of the insured, but upon 
a consideration of the question whether or not the insurance com- 
panies could afford to lose the amounts of these policies better than 
the woman and child could afford to do without them. The charge 
of the court was an open invitation to the jury to substitute the latter 
question for the former, and to permit its determination to control 
their verdict. It not only invited but it taugLt them so to do, both 
by precept and example, for the judge himself devoted this very 
forcible portion of his charge to the consideration of this very ques- 
tion. The influence of the presiding judge in a jury trial can hardly 
be overestimated. His learning, his ability, bis long experience in 
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the trial of causes, and the rule that his view of the law must control, 
combine to command for him the respect of the jury, and to enable 
him often, by a word or a look, to lead them to a decision of a doubt- 
fulcase. Juries are none too anxious to divest themselves of passion, 
prejudice, and sympathy, and courts cannot be too diligent in guard- 
ing themselves and their juries against their influence. The portion 
of the charge under consideration is its own condemnation. Nothing 
that we can say will make its fatal error more glaring and apparent 
than its perusal. 

There were two manifest errors in the admission of testimony in 
these.cases. One was the receipt of a copy of a judgment of a state 
court of California certified by the clerk alone, without the certificate 
of a judge, chief justice, or presiding magistrate that the attestation 
was in due form of law: Rev. St., § 905; Code Civ. Proc. Neb., § 414; 
U.S. vs. Biebusch. The other was the admission of the testimony 
of Mrs. Stevens as to certain etatements made to her by Mrs. Young 
in a conversation relative to the account of Stevens with the estate of 
Jarrett Young. This testimory was mere hearsay. 

The judgments below must be reversed, with costs, and the cases 
remanded, with directions to grant new trials; and it is so ordered. 


—_——_—_~++e_______—_ 


SUPREME COURT OF IOWA 


DAVIS 
v8. 
ANCHOR MUTUAL FIRE INS. CO.* 


A policy insuring implements, including binders, and all such goods in a gen- 
eral implement store, covers binding twine. 


The ability of insured to have saved stock from the fire must be pleaded and 
proved as a matter of defense. 


In the absence of any evidence as to value, the character and age of the build- 
ing are not a proper subject for cross-examination of the insured. 


An instruction that hardware was not covered was not error where the counsel 
for plaintiff stated to the court that no damages would be asked for 
hardware. 


The policy provided for arbitration at the request of either party as a condi- 
tion precedent to suit. 


Held, That in the absence of any request it was not a condition precedent. 


W. F. Powe, J. E. Wititamson, and Sutirvan & Sututvan, for 
Appellant. 
W. H. Berry, for Appellee. 


* Decision rendered, Oct. 19, 1895. 
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GRANGER, J. 

]. At the impaneliny of the jury, one Whitney was examined as to 
his qualifications to sit as a juror; and some of his answers showed 
that he had formed “some opinion,” and would “enter upon the 
trial of the case with some bias.” Both the court and counsel for 
defendant questioned the juror after these statements, and the de- 
fendant challenged for cause, and the challenge was overruled. 
Complaint is now made of the ruling. Appellee urges that the 
challenge, being merely “ for cause,” is insufficient. The same point 
was considered in Bonney vs. Cocke (61 Iowa, 303), and such a chal- 
lenge was held to be too indefinite. In a challenge for cause, the 
cause of the challenge should be stated. The causes for such chal- 
lenge are specified in Code, § 2772. 

2. The policy covered an insurance of $600 on a building, and 

$600 on a stock of implements, consisting chietly of wagons, buggies, plows, 
cultivators, * * * binders, pumps, and all such goods, not more hazard- 
ous, kept for sale in a general implement store. 

In the stock was a quantity of binding twine, and the court per- 
mitted the jury to consider whether or not it came within the terms 
of the policy. This action of the court is said to be error, and it is 
said that binding twine could not be included in “ goods kept in a 
general implement store.” The policy shows, from its specifications, 
that it was intended mainly to cover agricultural implements; that 
is, that the stock was of that character: It did not attempt to specify 
all the kinds of property insured, and hence other articles than those 
named may be included, if they are such as are kept in a general 
implement store, and the inference is that the store insured was such 
a one. Among the articles specified are binders, and twine is essen- 
tial to the operation of binders. It seems to us that, in a proper 
sense, it could be regarded as un implement, within the meaning of 
the policy. An “implement” is defined to be “ that which fulfills 
or supplies a want or use.” The word has an especial application to 
an instrument, tool, or utensil, as supplying a requisite to an end. 
Binding twine comes within the general definition of the word, and 
the scope of the provision of the policy warrants such a use of it. 

3. The plaintiff was a witness, and testified as to the fact of the 
fire; that it occurred on the morning of June 20, 1893; as to what 
was burned; and as to the value of the personal property. On cross- 
examination, defendant attempted to show where plaintiff was on the 
night of the fire, which the court excluded. Complaint is made of 
the ruling, and it is said that the purpose was to show that the plain- 
tiff could have saved property from the fire, if he so wished. The 
difficulty is, there was no such issue. If the defendant relied on the 
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negligence of the plaintiff, either as defense, or to mitigate the dam- 
ages, it was a matter to be pleaded and proven. It is further said 
that they had a right to show the kind of a building, what the ma- 
terial was, and how long used. We do not see what for. The law 
fixed the measure of recovery, prima facie, at the amount stated in 
the policy, and such inquiries could only go to the value of the 
building. Plaintiff had not testified on the direct examination as 
to that fact. There was no error in the ruling. 

4. The following is the sixth instruction given: “The policy cov- 
ering the goods and merchandise described the same as follows :— 

On stock of implements, consisting chiefly of wagons, buggies, plows, 
cultivators, corn planters, mowers, reapers, binders, pumps, and all such 
goods, not more hazardous, kept for sale in a general implement store. 

“ Under this provision of the policy, it would include all of the 
articles specifically described, and all of such other articles ordi- 
narily kept for sale in a general implement store, but would not in- 
clude articles kept for sale, such as are not so ordinarily kept in such 
implement store, and therefore would not include hardware kept for 
sale, unless such hardware was so usually kept for sale in such gen- 
eral implement store. You are, therefore, only to allow the actual 
cash value for such property as was destroyed or damaged, as ordi- 
narily and usually is kept in a general implement store.” The com- 
plaint is that there was no evidence that hardware was usually kept 
for sale in an implement store, and that the language of the instruc- 
tion in relation to hardware 1s prejudicial. We think that the court 
might well have said to the jury, in terms, that there could be no 
recovery for hardware, for plaintiff made no such claim, but, on the 
contrary, disclaimed the right in the following language: “Counsel 
for plaintiff here states to the court that this policy did not include 
hardware, and they shall not ask any damages on account of the loss 
of hardware.” This statement was made in the examination of a 
witness, and must have been in the presence of the jury; and, when 
the language of the instruction is taken with the statement of coun- 
sel, the jury could not have understood otherwise than that there 
could be no recovery for hardware. Nor does the amount of the 
verdict necessarily include a finding for hardware. 

5. The question regarded by both parties as the important one in 
the case arises on a construction of the policy. It contains the 
following provisions :— 

Sec. 9. The amount of sound value, and of the loss or damage, shall be de- 
termined by agreement between the company and the assured; but if, at any 
time, differences should arise as to the amount of any loss or damage, or as to 


any question, matter, or thing concerning or arising out of this insurance, 
every such difference shall, at the written request of either party, be 
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submitted, at the equal expense of the parties, to competent and impartial per 
sons, one to be chosen by each party; and the two so chosen shall select an 
umpire to act with them, in case of their disagreement; and the award in 
writing. of two of them shall be binding and conclusive as to the amount of 
such loss or damage, or as to any question, matter, or thing submitted, but 
shall not decide the liability of the company; and until such proofs, declara- 
tions, and certificates are produced, and examinations and appraisals per- 
mitted, the loss shall not be payable. Sec. 10. It is furthermore hereby 
expressly provided and mutually agreed that no suit or action against this 
company for the recovery of any claim by virtue of this policy shall be sus- 
tainable in any court of law or chancery until after such awards shall have 
been obtained, fixing the amount of such claim in the manner herein provided. 

Neither of the parties made a written request for the arbitration 
of any difference, nor, in fact, any request. The defendant pleads 
these provisions of the policy, and says that the arbitration therein 
provided for, unless waived by the defendant, is a condition prece- 
dent to a recovery. It appears from appellant’s argument that the 
district court construed the policy to mean that an arbitration was 
not a condition precedent, unless requested in writing, and, as no 
request has been made, the court did not submit to the jury the de- 
fense so pleaded. We agree with the district court in its construc- 
tion of the policy. Its language is that “as to any question, matter, 
or thing concerning or arising out of this insurance, every such dif- 
ference shall, at the written request of either party, be submitted 
* * * to competent and impartial persons.” It is difficult to 
elaborate language that is so plain, and, of itself, so conclusive. If 
we eliminate the words, “at the written request of either party,” we 
have, in terms, a provision for arbitration as a condition precedent 
to aright of action. If we restore the words, the provision is so 
modified that the arbitration is only to be had on request. Until 
there is a written request, neither party is compelled to arbitrate. 
Appellant’s construction is that plaintiff must request arbitration, 
and then, if he desires, defendant may waive it. That would be the 
same as if the policy provided that such differences should be arbi- 
trated unless defendant waived the right. The language of the policy 
cannot be tortured into such a meaning. When a difference arises, 
it gives either party a right to enforce arbitration by requesting it. 
If neither requests it, the provision for arbitration is not made op- 
erative in that particular case. Importance is*attached to section 10, 
because of its language—that no action shall be maintained until 
the award provided for in the preceding section shall have been ob- 
tained. That language means no more than this: That when arbi- 
tration, provided for in section 9, is invoked as by its terms provided, 
no action can be maintained until the award is had. Section 10 
merely saves to the party desiring it the right to the award under 





1896. ] Swing vs. Akeley Lumber Co. 303 


section 9; but, if he desires it, he must take the steps agreed upon 
to obtain it. Appellant, with much care, has collected authorities 
in which arbitration has been held to be a condition precedent to an 
action: Such authorities are numerous, but not one of those cited 
sustain such a rule, under the facts of this case. The following from 
May, Ins., § 493, seems decisive of the point: “ Where a policy pro- 
vides for arbitration upon the written request of either party, a re- 
quest in writing is a condition precedent to appraisal and award; 
and, if there is no such request, arbitration is not necessary before 
suit. When it was in the power of the company to have an arbitra- 
tion by written request, and they failed to avail themselves of the 
right, they are estopped from setting up ‘no award’ as a defense to 
an action by the assured. * * * If written request is not made, 
the condition for arbitration is waived: ” Insurance Co. vs. Badger, 
53 Wis., 283; Nurney vs. Insurance Co., 63 Mich., 633; Gere vs. In- 
surance Co., 67 Iowa, 272. This conclusion renders it unnecessary 
for us to consider the validity of the provisions of the policy as to 
arbitration. 
The verdict is not excessive, and the judgment is affirmed. 


SUPREME COURT OF MINNESOTA. 


SWING 
v8. 
H. C. AKELEY LUMBER CO.* 


If a member of a mutual insurance company is assessed on his premium note 
for losses incurred at a time when he was not a member, or if other mem- 
bers liable to be assessed with him for losses are knowingly omitted from 
the assessment, it is voidable as to him. 

Evidence considered, and held to sustain the finding and conclusion of the 
trial court, to the effect that the assessment, made in this case by the 
the plaintiff, as trustee of an insolvent mutual insurance company, upon 
the premium note of the defendant, was arbitrary, unjust, and void. 


Watrter C. Tirrany, for Appellant. 
James A. Kettoae, for Respondent. 
Start, C. J. 
The Union Mutual Fire Insurance Company, a corporation or- 
ganized, under the laws of the state of Ohio, for the purpose of doing 
a mutual fire-insurance business throughout the United States, on 
the 1st day of October, 1889, at Minneapolis, in this state, executed 


* Decision rendered, August 14. 1895. Syllabus by the Court. 
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and delivered its policy of insurance to the defendant, dated on that 
day, and thereby undertook to insure the defendant agaiust losses 
on its property there situated, in the sum of $10,000, for the term 
of five years. In consideration of such policy, and as a part of the 
same transaction, the defendant executed to'such insurance com- 
pany its premium note in the sum of $1,250, and then paid on such 
note the sum of $250, which was indorsed thereon. Such note was 
payable in such installments, at such times as the directors of the 
insurance company might assess and order for the losses and ex- 
penses incurred by it, pursuant to its charter and by-laws. The 
policy contained a provision to the effect that the assured might sur- 
render and have the policy canceled, on giving five days’ notice of 
cancellation, and have the unearned portion of the premium re- 
turned. The statute of Ohio under which such insurance company 
was organized provides that the premium note, on a cancellation of 
a policy in a mutual insurance company, shall be returned; but the 
assured must first pay his proportion of all losses which have actu- 
ally occurred up to the date when the policy is received for cancel- 
lation. The defendant, on the 18th day of October, 1890, paid upon 
such note the further sum of $250, and on the 3d day of December, 
1890, it surrendered its policy for cancellation; and it was so can- 
celed and entered of record by such insurance company, and the 
defendant credited on its books with the unearned premium sup- 
posed to be due on the policy; but the premium note was not re- 
turned. On the 18th day of December, 1890, the insurance company 
was adjudged insolvent by the Supreme Court of the State of Ohio, 
and James B. Swing, the plaintiff herein, was appointed trustee by 
such court, to collect its assets and wind up its affairs. He accepted 
and qualified as such trustee, and was authorized by such court to 
levy a proper assessment on the premium notes held by the com- 
pany and coming to the hands of the trustee, sufficient to meet the 
liabilities of the company and the reasonable expenses of winding 
up its affairs. Thereupon, the plaintiff, claiming to have assessed 
the premium note of the defendant for the sum of $750 (the full 
face amount thereof, less the payments), and payment thereof having 
been by defendant refused, he brought this action to recover the 
same. He alleged in his complaint, among other things, that such 
insurance company was duly authorized, under the laws of the state 
of Ohio, to transact its business throughout the United States, and 
duly authorized, under the laws of the state of Minnesota, to trans- 
act therein a mutual fire-insurance business, and that he duly levied 
and made such assessment upon the defendant’s note. The defend- 
ant denied these allegations, by its answer, and alleged that it sur- 
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rendered its policy, which was canceled by the insurance company, 
and credit given to it on the books of the company. The cause was 
tried by the court, without a jury, which found, among other things, 
that the insurance company was not qualified to do a mutual fire- 
insurance business in this state, for the reason that it was not fully 
organized and did not have the capital required by the laws of this 
state; that the only act performed by the plaintiff, in reference to 
making of an assessment, after the order of the court so to do, was 
to send notices to the maker of each premium note that he had been 
assessed to the full amount due on his note; that no assessment was 
ever confirmed by the court, and that the supposed assessment in 
this case was arbitrary, unjust, and unequal; that the defendant had 
surrendered its policy, and was entitled to a surrender of its premium 
note before the plaintiff was appointed such trustee. Judgment was 
ordered for the defendant, and, from an order denying his motion 
for a new trial, the plaintiff appealed. 

The principal contention of the plaintiff is that the findings and 
conclusions of the trial court are not justified by the evidence. It 
is unnecessary to consider in detail the several assignments of error; 
for we are of the opinion that the finding and conclusion of the 
court as to the assessment of the defendant’s premium note are fully 
sustained by the evidence, and no other question in the case will be 
discussed or decided. The plaintiff makes the point that the de- 
fendant has not specially pleaded the invalidity of the assessment. 
The complaint alleges that the plaintiff, as trustee, duly levied an 
assessment upon the defendant’s premium note for the amount for 
which it was liable. This is denied by the answer. The burden 
was upon the plaintiff to establish this allegation. He was only 
authorized by the court appointing him to make a proper assess- 
ment, and the amount thereof was never determined by the court, 
and the supposed assessment was never confirmed by the court; 
hence there are no presumptions in favor of it, and the burden was 
upon the plaintiff to prove that it was duly and equitably made: In- 
surance Co. vs. Fitzpatrick, 2 Gray, 279; Insurance Co. vs. Arthur, 
7 Gray, 267; Insurance Co. vs. Guse, 49 Mo., 329. The burden be- 
ing upon the plaintiff to establish the assessment, the objections by 
him to the evidence, as to its fairness, were properly overruled. 

The essential principle upon which mutual insurance companies 
are based is that each member will pay his proportionate share of 
the losses incurred during the time of his membership, and that he 
shall not be required to pay any greater amount thereof than his 
pro rata share; and any assessment which violates this principle 
cannot be enforced against him. If a member is assessed for losses 
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incurred at a time when he was not a member of the company, or if 
other members liable to be assessed with him are knowingly omit- 
ted from the assessment, it is, as to him, voidable: Insurance Co. 
vs. Hayward, 3 Gray, 208; Insurance Co. vs. Hartshorne, 90 Pa. St., 
465; Insurance Co. vs. Merrill (Mich.). The assessment in question 
violates this principle in both particulars. The evidence shows that 
the defendant was assessed (if there ever was an assessment) for 
losses amounting to $6,961.29, sustained by the insurance company 
before the defendant became a member of it, on October 1, 1889, 
and for losses in the sum of $6,771.80, incurred after he ceased to 
be such member by the cancellation of his policy on December 3, 
1890. It further appears from the evidence that, during the month 
of November, 1890, some 64 policies were canceled by the com- 
pany, for which it then held premium notes amounting, in the ag- 
gregate, to more than $15,000, which were then surrendered and 
were not assessed, although there then remained unpaid a large 
amount of losses incurred during the time the makers thereof were 
members of the company, and for the payment of which the assess- 
ment in question was in part made. Under the statute of Ohio 
which we have referred to, the makers of these premium notes were 
liable to pay their proportion of all losses that occurred while they 
were members of the company, up to the day of the cancellation of 
their policies. Such makers, although their policies had been can- 
celed, continued liable for such losses to the same extent as the de- 
fendant did after its policy was canceled; and the officers of the 
company had no power to release them from the obligation, without 
payment. It is quite apparent from the evidence, notwithstanding 
the diffusive and evasive testimony of the secretary of the company 
on this point, that the members here referred to did not pay their 
full pro rata sbare of the losses incurred during their membership. 
To assess the defendant for their share of such losses is so inequita- 
ble as to render the assessment voidable as to the defendant; for the 
mere fact that their notes were surrendered when their policies were 
canceled, and the defendant’s was not, does not affect the equities 
of the case, or change their liability. In addition to these premium 
notes, amounting to some $15,000, like notes, amounting to some 
$30,000, making a total of $45,000, were surrendered, upon the can- 
cellation of the policies, during the months of October and Novem- 
ber, 1890, none of which were shown to have paid a proportionate 
share of the losses incurred during the time the policies were in 
force. It is clear, from the evidence, that the assessment in ques- 
tion was an arbitrary one. It seems to have been made for the full 
amount of all the premium notes coming to the hands of the trustee, 
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without reference to the just proportion of the losses and expenses 
which were sustained and incurred during the life of each policy, or, 
as found by the trial court, the only act done by the trustee, in ref- 
erence to making the supposed assessment, was to make and send 
to the maker of each premium note a notice that he had been as- 
sessed the full amount due on his note. The additional findings re- 
quested by the plaintiff were properly denied, for the reason that 
they were either not justified by the evidence, or were mere state- 
ments of the evidence, and not of the ultimate facts. Order affirmed. 
Buck, J., took no part. 


SUPREME COURT OF NEBRASKA. 


STATE INS. CO. 
vs 


NEW HAMPSHIRE TRUST CO.* 


A representation in an application for insurance that no other insurance ex- 
isted on the property is not to be deemed false, in such a sense as to invali- 
date the insurance obtained on such application, merely because a former 
owner of the property, after having parted with his title, effected other 
insurance thereon in his own favor. 

Where the application for insurance, and the policy issued thereon by an in- 
surance company doing business in a sister state, bear the same date, it 
will not be inferred, in the absence of evidence upon that point, that the 
officers of the insurance company, at its home office, were influenced, by 
misrepresentations contained in the application, to approve a risk which, 
had they known of such misrepresentation, they would not have ap- 
proved. 

Where, by the terms of the policy of insurance, the loss, if any, is payable to 
a mortgagee as his interest appears at the time of the loss, the right of 
such mortgagee to maintain an action for such loss is not necessarily de- 
feated by such misrepresentation in the application for insurance as, by 
the terms of the contract between the insurer and the insured, would de- 

feat the right of the insured to maintain an action on his own behalf. 












Cuas. Orrutt, for Plaintiff in Error. 
C. E. Hottanp, for Defendant in Error. 
Ryan, C. 
There was a verdict, with a judgment thereon, for the defendant 
in error in this case, in the District Court of Seward County. This 
judgment on March 24, 1892, was rendered for the sum of $2,124 
and costs. The policy upon which plaintiff in error was found liable 
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was issued to J. D. Brown on March 15, 1890. The property in- 
sured—a brick building—was totally destroyed by fire on January 
16, 1891. The defenses specially pleaded were that, in the applica- 
tion for the above insurance, it had been falsely represented that 
Brown was the sole, undisputed owner of the property to be insured; 
that, likewise, it was falsely represented that there was no other in- 
surance on the property; that in said application it was falsely rep- 
resented that the building to be insured was used solely as a livery 
barn, whereas, in fact, the upper story thereof was used for an arm- 
ory; and that by the said application there had not been disclosed 
the existence of a mortgage upon the premises therein described. 
These averments of the answer were supplemented by others to the 
effect that the plaintiff in error had been deceived by the above- 
described false representations and omission, and so had been in- 
duced to insure the property described. 

In respect to the alleged false representations as to the ownership 
of the insured property, the bill of exceptions shows that there was 
introduced in evidence the record of a warranty deed from James 
A. Haselwood and his wife to the aforesaid Brown, whereby was 
conveyed the real property on which was the insured building. 
The plaintiff in error offered the above-named James A. Haselwood 
as a witness, and from him elicited the oral statements that the 
above deed was a trust deed; that the witness still owned in fee sim- 
ple the property therein described; and that he had held possession 
of, and had collected the rents arising from, the said property, ever 
since the making of the aforesaid conveyance. It would be ex- 
tremely dangerous for this court to assume, upon evidence of this 
nature, that the jury wrongfully found that the deed attacked was 
operative according to its terms. 

The policy sued upon provided that the loss, if any occurred dur- 
ing the term covered by it, should be payable to the New Hamp- 
shire Trust Company, mortgagee, as its interest might appear at the 
time of such loss. When the policy sued upon was applied for and 
issued, there was in existence no policy of insurance upon the same 
property; but, something like nine months afterwards, James A. 
Haselwood procured to be issued by the Farmers’ & Merchants 
Insurance Company, of Lincoln, another policy, in his own favor. 
This last policy was of the date of June 11,1891. The warranty 
deed above referred to had been executed by James A. Haseiwood 
and his wife on February 25, 1889, and had been filed for record 
two days thereafter; so that, if this deed was effective to pass title, 
as the jury must have assumed that it was, Mr. Haselwood, at the 
time he procured the insurance in his own favor, had no interest 


> 












1896. } State Ins. Co. vs. New Hampshire Trust Co. 309 
whatever in the property insured. It was not shown that Brown 
was at all cognizant of Haselwood’s attempt to effect insurance in 
his own behalf. Much less does the evidence disclose any approval 
of this attempt. Hence Brown’s rights were not impaired by it. 

By the failure in the application to state that the building was 
used for an armory, there was no such prejudice as was pleaded in 
respect thereto; for it was proved, beyond question, that inthe arm- 
ory there were kept no explosives or inflammable substances, and 
the keeping of these in said armory was what, in the answer, was 
alleged to have increased the risk. The testimony of insurance 
agents that armories are usually classified as extra-hazardous risks 
was simply as to their judgment of what the action of insurance 
companies ordinarily would be in case such a risk was offered. In 
this case the written application, in which the building to be insured 
was described as a livery barn, was introduced in evidence. If this 
application could have subserved any purpose in procuring the issu- 
ance of a policy, it must have been, if this quasi expert testimony 
was material, by influencing the officers of the company at Des 
Moines to accept the proffered risk. There was no attempt to show 
that the policy was issued by reason of the presentation of this ap- 
plication at the home office. Hence there was no competent proof 
that the alleged misdescription therein was misleading, in view of the 
testimony of the aforesaid insurance agents. The averment of the 
answer that, without consent of the plaintiff in error, the upper story 
of the insured building was in January, 1891, and up to the time of 
the fire, changed so as to become an armory, had no support in the 
evidence. It was shown beyond question that this use as an armory 
existed from the erection of the building, in 1887. Hence the sole 
question presented on this branch of the case, by pleadings and evi- 
dence, had already been disposed of by the above discussion. 

The mortgagee to whom was payable the loss, by the terms of the 
policy, was the original plaintiff in this case. The amount secured 
to be paid to this mortgagee was $2,000, with interest thereon. 
This mortgage was dated March 15, 1888, and it was filed for record 
the day following. The mortgage, which was not disclosed in the 
application for insurance, was made to J. H. Culver on March 13, 
1888, to secure the payment of $755. This mortgage was filed for 
record on March 23, 1888. The application, from which was omitted 
all mention of this last-named mortgage, was dated March 15, 1890, 
and the policy thereon, claimed to have issued, was of the same 
date. The only mention of the defendant in error to be found in 
all these insurance transactions occurs in the policy sued upon, and 
is in the following words:— 
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Loss, if any, is payable to the New Hampshire Trust Co., mortgagee, as 
their interests may appear at the time of loss. 

In this policy it was provided, with respect to mortgaged prem- 
ises, that 

If the same, or any part thereof, is incumbered by mortgage, lien, contract 
of sale, or otherwise, * * * or any existing incumbrance at the time of 
making application is not set forth in the application, * * * then, and 
in every such case, this policy shall be void. 


In Phenix Ins. Co. of Brooklyn vs. Omaha Loan & Trust Co. (41 
Neb., 834), it was held that by issuing a policy of insurance an in- 
surer was bound to make good such loss and damage as should be 
caused to the insured property by fire, but that the conditions upon 
which the payment should be made, as between the insurer and the 
insured, did not necessarily qualify the right of mortgagee to collect 
payment under a mortgage slip which provided that the payment of 
loss should be made to such mortgagee as his interest appeared at 
the time of such loss. Under such a provision the contract of insur- 
ance, in so far as it related to the right of a mortgagee to recover, 
was held to be a separate and independent contract from the one 
which governed the right of the insured in that respect, and the 
cases cited fully sustain this distinction. It therefore results from 
the doctrine of the case last cited that the right of the defendant in 
error to recover the amount of loss, as its interest as mortgagee was 
at the time of the fire, was not defeated by the fact that, as between 
the insurer and the insured, there had been an omission in the ap- 
plication to describe or refer to the mortgage to Culver, or by the 
fact that there was a like omission of mention of the use of the 
building for an armory. In this connection it 1s deemed appropri- 
ate to observe that the evidence justified the amount of the verdict 
returned by the jury, for there was due, as interest, the amount of 
the verdict in excess of $2,000. There is presented by the record no 
other question which we can examine; for if, upon the instructions, 
there were such questions, they could not be considered, on account 
of the manner in which the instructions are grouped in the petition 
in error. The judgment of the district court 1s affirmed. Affirmed. 





Phenix Ins. Co. vs. Greer. 


SUPREME COURT OF ARKANSAS. 


PHENIX INS. CO. 
v8. 


GREER.* 


The policy provided that it should not be liable for damage by explosion 
“from any cause unless fire ensues, and then only for the loss or damage 
by tire.” 

Held, That the policy was not liable for damage from an explosion of dyna- 
mite, though caused by fire in the shape of a lighted match in the hands 
of some party, when no fire ensued. 


D. McRag, for Appellant. 


S. Brunpiper, Jr., fur Appellee. 
Bunny, C. J. 


Appellant company insured three storehouses in the town of 
Searcy, belonging to the appellee. The policy was written in the 
usual form, and, among other things, contained the following stipu- 
lation, to wit: “This company shall not be liable, by virtue of this 
policy, or any renewal thereof, until the premium therefor be actu- 
ally paid; nor for any loss by theft at or after a fire, of which the 
burden of proof shall be on the assured; nor for money or bullion, 
bills, notes, accounts, deeds, evidences of debt, or securities of prop- 
erty of any kind; nor for any loss or damage by fire which may 
happen by means of or during an invasion, insurrection, riot, civil 
commotion, or military or usurped power; nor for any loss in or on 
buildings unprovided with good and substantial stone or brick 
chimneys; nor in consequence of any neglect or deviation from the 
law or regulation of police, where such exists; nor by lightning, un- 
less specifically mentioned; nor for any loss caused by the bursting 
of a boiler, or by explosion from any cause, unless fire ensues, and 
then only for the loss or damage by fire. * * *” The latter 
part, referring to loss by explosion, and its consequences, is the only 
part of the stipulation necessary to be considered here. The plain- 
tiff introduced the policy as the contract under which he claimed, 
and the proof of his damages, substantially as follows: On a night 
in November, 1892, while this policy was in full force, one of the 
buildings insured therein was damaged; the door-sill being broken 
and shattered, and smoked and discolored, as if by burnt gunpowder, 
and the windows, to some extent, damaged, as we infer. One wit- 
ness testified that things seemed torn up generally, but, giving no 
particulars, it is impossible to know what he meant. Others state 


* Decision rendered, Jan. 18, 1896 
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the damage to be as stated above. From the testimony of all of 
them, we gather that the accident, if such it might be called, was 
produced by some person setting off a fuse connected with dyna- 
mite or other explosive on the sidewalk in front of the building. 
The claim was for $100, and judgment was accordingly against the 
company, and it excepted and appealed. 

There are two grounds presented in the testimony and the argu- 
ment upon which the claim of recovery is based,—the one, that the 
injury to the building was caused by fire foilowing the explosion; 
and the other, that it was caused by fire, indirectly at least, in this 
way : that, while it is true it was the direct result of the explosion, 
yet, as the explosion itself must have been caused by fire, in the 
shape of a lighted match or the like, the injury must therefore be 
attributed to fire. There are two lines of decisions on the subject 
of loss by fire which is the result of explosion, under stipulations 
such as the one contained in this policy, and they seem to be some- 
what irreconcilable. Thus, in Insurance Co. vs. Robinson (64 Iil., 
265), where the policy provided that the company should not be lia- 
ble for any loss or damage caused by the explosion of gunpowder, 
camphene, or any explosive substance, or explosion of any kind, it 
was held that, by a proper construction of the latter clause, the 
compary was not thereby exempted from liability for losses by fire 
caused by explosion, but only exempted from liability for losses 
caused by the explosion; that is to say, the company is exempé from 
liability only when the explosion itself is shown to be the proximate 
cause of the damage, and uot the remote cause, as when the loss is 
by fire which itself was cansed by the explosion. On the other 
hand, in Insurance Co. vs. Foote (22 Ohio Stat., 340), where the 
policy excepted any risk by explosion, the court said: “In an ac- 
tion upon the policy, it appeared that an explosive mixture of 
whisky, vapor, and atmosphere had come in contact with the flame 
of a gas jet, from which it ignited and immediately exploded, 
whereby a fire was set in motion which destroyed the insured prop- 
erty.” “ Held, that in such case it cannot be said that the destruc- 
tion was caused by a fire, within the meaning of the policy, but on 
the contrary, that the loss was by fire occasioned by an explosion.” 
And, continuing, the court said: ‘In construing such policies, 
wherever the exception embraces any loss or damage occasioned by 
or resulting from any explosion whatever, the exempticn must be 
taken to embrace all loss or damage occasioned by any fire of which 
an explosion was the efficient cause.” There is an apparent conflict 
between the two, or, if not so, the distinguishing features of the 
facts causing the difference are too shadowy to be appreciated by 
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the ordinary mind, and therefore of little use practically. But these 
cases are cited more to show the run of decisions on the subject 
than to conclude the matter in hand; for we think that the stipula- 
tion in the exemption clause of the policy under consideration 
makes it plain that if the loss was directly caused by fire the com- 
pany is liable, although the fire may have been the mere result of 
the explosion, for the language is plainly to that effect. But the 
controversy bere in this respect goes off on a question of fact only; 
for this consequent fire does not appear to have been a fire at all, 
except such as is confined to the ignition of gunpowder,—a mere 
flash, that leaves only discoloration, and can in no sense be denomi- 
nated the destructive force capable of doing damage to any build- 
ing. The damage does not appear to have been by the slower pro- 
cess of fire, but rather by the undue exertion of force such as is the 
accompaniment of explosion. The contention that fire, in the shape 
of a lighted match, brought in contact with the explosive, was the 
cause of the injury, is equally without foundation, in the light of 
reason and of the authorities. In such case the fire may be the first 
cause in the train of causes, but that might receive attention among 
some philosophers and in some departments of thought; but the 
law is more practical, and for that reason attributes injuries ‘to 
proximate, and not to remote, causes. To illustrate the trend of the 
authorities on this subject, we cite one or two: In Heuer vs. Insur- 
ance Co. (Ill. Sup., 33 N. E., 411) the court said (quoting from the 
syllabus): ‘Where an insurance policy provides that the insurer 
shall not be liable for loss caused by explosion of any kind. unless 
fire ensues, and then for the loss or damage by fire only [just as in 
this case stipulated], no liability exists for damages done by an ex- 
plosion produced by the ignition of a match in a room filled with 
illuminating gas, since the explosion of the gas, and not the lighting 
of the match, is the proximate cause of the loss.” In Insurance Co. 
vs. Dorsey (56 Md., 70), the court said: “A lighted match coming 
in contact with a keg of powder would certainly produce an explo- 
sion, and, as the explosion would be produced by fire, all the injury 
caused thereby might well be said to be directly caused by fire, or 
be the result thereof [exactly appellee’s contention here]; and yet 
the burning match could no more be said to be the fire insured 
against, than the burning lamp or gas jet in the cases to which 
we have referred.” This, we think, is sufficient to show the trend 
of the authorities, and they seem to be in accord with the better 
reason on the subject also. The judgment of the court below is 
therefore reversed, and judgment here for defendant. 
Battle, J., did not participate in the consideration of this cause. 
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Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


McEVOY ( 


v8. 
NEBRASKA & I. INS. —< 


A clause providing that an insurance policy shall be suspended during the 
time the premium note shall remain unpaid after maturity is for the bene- 
fit of the company, and may be waived by the insurer. 


A promissory note, of date May 11, 1889, and due June 1, 1889, was executed 
and delivered by the party insured to an insurance company for the entire 
amount of the premium for a policy of fire insurance insuring his property 
fora stated term. Thecontract of insurance and the note each contained a 
statement by which it was agreed that, if the assured failed to pay the note 
at maturity, the liability of the company under the policy for any loss or 
damage to the property insured, happening thereafter, and during the 
continuance of such default, should be suspended Default was made in 
the payment of the note when due. In a suit on the note a recovery may 
be had for the full amount of it or any unpaid balance thereof. 


W.S. Peppieron, for Plaintiff in Error. 
Monteomery & Hatt, for Defendant in Error. 
Harrison, J. 

This is an action for the balance due upon a promissory note, of 
date May 11 1889, and due June 1, 1889, in the sum of $225, given 
for the amount of the premiums for fire insurance, issued and pro- 
cured for the plaintiff in error by the Nebraska & Iowa Insurance 
Company, payee of the note. There had been payments made, ag- 
gregating in amount $97.50. The insurance company recovered 
judgment in the district court, and the case is presented to this court 
for review by error proceedings on behalf of the losing party there. 
It was a part of the insurance contract, and also stated in the note 
in suit, that if default was made in payment of the note when due, 
the company was absolved from liability during the continuance of 
such default, and the contract of insurance to be null and void dur- 
ing such time. It is urged that the judgment was cuntrary to the 
evidence and to law, on the ground that there was no real consider- 
ation for the note because of the clause which we have hereinbefore 
indicated. A like contention was made in the case of Insurance Co. 
vs. Rollins (decision reported in 44 Neb., 745), with which, in the 
effect of the facts and circumstances involved, the case at bar is 
identical, and, after a full discussion, the rule was determined and 
announced as follows: “A clause providing that an insurance policy 
shall be suspended during the time the premium note shall remain 


* Decision rendered, Jan. 21, 1896. Syllabus by the Court. 
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unpaid after maturity is for the benefit of the company, and may be 
waived by the insurer. A fire insurance policy for the term of five 
years, at a gross premium for the entire time, the insured giving his 
note for such premium, due in one year from date, contained a 
stipulation to the effect that the failure by the insured to pay the 
premium note when due suspended the policy during such default, 
but that a subsequent payment of the premium in full revived the 
policy for the remainder of the term. The defendant made default 
in the payment of such note, and in an action thereon it was held 
that the company was entitled to recover the full amount of the 
note.” The case at bar is within the rule just stated, and it follows 
that the plaintiff in error is liable for the full amount of the note, or 
for any balance due upon it. 

As a part of his answer to the petition or cause of action, the 
plaintiff in error pleaded certain payments made upon the note after 
its maturity, and sought the recovery of the payments from the in- 
surance company on the ground that the amounts were paid after 
the maturity of the note, and at a time when the plaintiff in error 
was not further liable for its payment, either in whole or in part. 
The nonliability as to these partial payments is based upon the same 
reasons as were urged as to nonliability for the whole amount, and 
having determined it to be unavailing in regard to the whole sum 
evidenced by the note, it is certainly so as to a part or parts of it, 
and there existed no right in the plaintiff in error to a recovery of 
the partial payments of the note made after its maturity. The 
judgment of the district court is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


DE JERNETTE 
v8. 
FIDELITY & CASUALTY CO., or NEw York.* 


The bonds of an indemnity company provided that they were liable only for 
deficiencies occurring during its currency and notice of such deficiencies 
must be given within three months of the termination of the bond. At 
the termination of the bonds renewal receipt for each were issued for one 
year ‘‘in accordance with the terms of the bond, the guaranty to cover 
the period above named only.” 

Held, That each renewal was a new contract, and did not cover deficiencies 
under the original bond which were not discovered until after the limita- 
tion had expired. 


* Decision rendered, Jan. 14, 1896. 
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T. L. Epes, Tuos. H. Hines, and N. McC. Mercer, for Appellant. 
Morray & Esxrivgr and O’Neat, Puetps & Pryor, for Appellee. 


Paynter, J. 

De Jernette was elected sheriff of Breckenridge County, and in 
January, 1891, qualified as such, with W. J. Ramsey as his deputy. 
To indemnify De Jernette against loss on account of his deputy’s 
fraud or dishonesty, the Fidelity & Casualty Company, of New York, 
executed and delivered to him its bond to cover the period from 
January 19, 1891, to January 19, 1892. Among others, there is a 
provision in the bond as follows:— 

It is hereby declared and agreed that during such term or any subsequent 
renewal of such term * * * the company shall, at the expiration of three 
months next after proof satisfactory to its officers of a loss, * * * make 
good and reimburse to the employer to the extent of the sum of four thousand 
dollars, * * * by reason of fraud or dishonesty of theemployed * * * 
amounting to embezzlement or larceny which has been committed and dis- 
covered during the continuance of said term or any renewal thereof, and 
within three months from the death, dismissal, or retirement of the employed ; 
provided, that ou the discovery of any such fraud or dishonesty as aforesaid 
the employer shall immediately give notice thereof to the company, and that 
full particulars of any claim made under this bond shall be given in writing, 
addressed to the company’s secretary at its office in the city of New York 
within three months after such discovery as aforesaid, and within three 
months after the expiration of this bond. * * * Any claim made under 
this bond or any renewal thereof shall embrace and cover only acts committed 
during its currency, and witbin twelve months next before the date of the 
discovery of the act or default upon which such claim is based. 

On the 1th of January, 1892, a renewal receipt was issued to 
cover the ensuing year, in which receipt there is used language as 
follows: “The contract under bond No. 53,939 is hereby renewed 
in accordance with the terms of the bond, the guaranty to cover the 
period above named only.” The period to which it referred was 
from January 19, 1892, to January 19,1893. A renewal of the policy 
constitutes a separate and distinct contract for the period of time 
covered by such renewal. It is, however, a contract with the same 
terms and conditions as is evidenced by the bond which is renewed, 
because the renewal receipt recites that it is renewed “in accordance 
with the terms of the bond.” In Insurance Co. vs. Walsh (54 IIL, 164), 
the court said: “A renewal of a policy is, in effect, a new contract 
of assurance, and, unless otherwise expressed, on the same terms 
and conditions as were contained in the original policy.” To the 
same effect is the case of Brady vs. Insurance Co., 11 Mich., 425. 
The court said: ‘We have no doubt that each renewal of the policy 
was a new contract. Each was upon a new consideration, and was 
optional with both parties. At the expiration of the year over 
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which the original policy extended, the obligation of the insured 
was ended and it was only by the concurrence of the will of both 
parties that the obligation could be continued.” Such contracts 
standing as distinct and separate contracts, the rights of the parties 
must be determined under them as such. A renewal of the bond 
did not alter, change, limit, or increase the rights of the parties 
under the bond; nor did such renewal increase or limit the time for 
the performance of any act which is required to be done by the 
parties to maintain their rights under the bond. When the bond 
speaks of acts “committed during the continuance of said renewal 
thereof,” it has reference to the bond as one contract and the re- 
newals thereof as another and distinct contract. For the fraud or 
dishonesty of the employed during the time covered by the bond 
no recovery could be had under the renewed contract, nor will the 
contract of renewal enable the assured to maintain an action on 
the bond which had been barred by the lapse of time. The dis- 
covery of the fraud or dishonesty of Ramsey was not made, ac- 
cording to the allegations of the petition, until on the 3d day of 
May, 1893, and on the 20th of the same month notice thereof was 
given the company. By the express terms of the policy, “within 
three months after such discovery as aforesaid, and within three 
months after the expiration of this bond, the employer shall give 
full particulars of any claim under the bond to the company.” This 
was not done for more than three months after the expiration of the 
renewal of the bond and for more than one year after the expiration 
of the bond. The company desired by these provisions to require 
vigilance on the part of the employer to discover and give notice of 
the fraud or dishonesty of the employed. It was of the utmost im- 
portance that this be done. The company could protect itself to 
some extent by having such information. It required, and had the 
right to expect, vigilance on the part of the employer. The amount 
which it is alleged Ramsey fraudulently appropriated is $4,048.98. 
The account filed shows that $346.92 was so appropriated in 1891, 
and the balance before January 19, 1893, and that it “was so done 
and committed by said Ramsey between the 19th day of January, 
1891, and the 19th day of January, 1893, but the knowledge of which 
never came to plaintiff until May 3, 1893.” The employer was guilty 
of gross negligence in failing to make a discovery of the fraudulent 
conduct of his deputy. Doubtless he was unaware of the terms of 
the guaranty bond requiring him to make the discovery within a 
given time, still he is presumed to know its provisions, and is bound 
by them. It is not contended by counsel for appellant that the 
provisions of the bond limiting the liability of the company are not 
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binding on him, but it is insisted, in effect, that a renewal of the 
bond in 1893 wculd have the effect of continuing the liability of the 
company for acts committed during its continuance or renewal 
thereof, if the discovery should be made, and notice given thereof, 
within the time stated. To illustrate: Suppose the fraud and dis- 
honesty of Ramsey on account of which this action was brought had 
occurred between January 19, 1891, and January 19, 1892, the period 
covered by the bond, the discovery could be made between January 
19, 1893, and January, 1894, the period of the alleged renewal; and 
notice given of it would be a compliance with the terms of the 
contract, and the liability of the company would thus be continued, 
If this be a proper interpretation of the contract, then, had there 
been ten renewals, the company’s liability would continue under 
them for acts committed during the first year of the guaranty. As 
heretofore stated, we believe the bond is a distinct contract, and the 
renewals are separate and distinct contracts, but of the same terms 
of the bond; therefore the liability of the company for an act com- 
mitted during a given period must be determined by the terms of 
the contract in force at the time of its commission, and a subsequent 
renewal does not extend the time for the disclosing of the wrong 
and the enforcement of a liability of the company therefor. The 
acts for which a recovery is sought in this case were, as alleged, 
committed between January 19, 1891, and January 19, 1893; there- 
fore a renewal from the latter date to January 19, 1894, does not 
affect the rights of the parties for such acts. The language in the 
bond, which reads as follows: “That any claim made under this 
bond or any renewal thereof shall embrace and cover only acts and 
defaults committed during its currency, and within twelve months 
next before the date of discovery of the act or default upon which 
said claim is based,”—means to limit the company’s liability for acts 
committed during the period covered by the bond, or one covered 
by a renewal thereof, which were committed within twelve months 
before the date of discovery. Under the terms of the bond, the 
discovery must be made within three months after the expiration of 
the contract during the currency of which the act was committed; 
wherefore the judgment is affirmed. 





1896. ] Massachusetts Ben. Life Ass’n vs. Hale. 


SUPREME COURT OF GEORGIA. 


MASSACHUSETTS BEN. LIFE ASS’N 
v8. 


HALE.* 


Where, in a policy of insurance issued by an insurance company of the state 
of Massachusetts, it was stipulated as follows: ‘‘ No suit shall be brought 
under this contract, unless commenced within one year from the termin- 
ation of the life of the member to whom it is issued, it being an express 
condition hereof that all rights of action hereunder are limited to said 
period of one year. It is further expressly agreed that the place of this 
contract is the home office of the association, in the city of Boston, and 
this contract shall be governed by, and construed only according to, the 
laws of the state of Massachusetts,”—and where a law of the state of 
Massachusetts (Supp. Pub. St. Mass., 1882-88, p. 517, § 26), which was of 
force at the time the policy was issued, provided, with reference to insur- 
ance companies of that state, as follows: ‘‘No such company shall make 
any stipulation in its insurance contracts concerning the court or juris- 
diction wherein any suit thereon may be brought, nor shall limit the time 
within which such suit may be commenced to less than two years after 
the cause of action accrues, and any such condition or stipulation shall 
be void,”—held that the stipulation in the policy limiting the time within 
which suit may be commenced thereon to one year from the termination 
of the life of the member to whom it is issued is void, and suit may be 
brought thereon at any time within the period allowed by the statute of 
limitations. 


Dorsey, Brewster & Howe 1, and Arraur Heyman, for Plaintiff in 
Error. 
R. B. Bracksurn and Fetper & Davis, for Defendant in Error. 


Per Curtram. Judgment affirmed. 
* Decision rendered, July 8, 1895, Syllabus by the Court. 





Miscellaneous Decision. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Iuitecat Bustness. 


The Supreme Court of Mississippi in the case of Sun Mutual Ins. 
Co. vs. Searles et al., decided, Nov. 18, 1895, that where a mer- 
chant’s stock subsequently éxceeds the amount covered by his 
license and for which he had paid the privilege tax, his business be- 
comes co instanti illegal, and a policy thereafter issued on the stock 
is a contract made in reference to a businessillegally carried on and 
is void under Ann. Code, 1892, C. 108, § 3,401. 


Liusiuity or Surety Co. 


The United States Circuit Court of Appeals of the Third Circuit, 
in case of the Fidelity & Casualty Co., of N. Y., vs. The Consolidated 
Bank, decided on Dec. 27, 1895, held that the condition of an em- 
ploye’s bond limiting liability to defalcations discovered within 
twelve months of their occurrence, was not affected in this instance 
by the fact that discovery within the twelve months was prevented 
by the act of the defaulting employe in falsifying his books. 





1896.] Fenn vs. Union Central Life Ins. Co. 


SUPREME COURT OF LOUISIANA. 


MRS. JENNIE B. FENN 
v8. 


UNION CENTRAL LIFE INSURANCE CO.* 


In case an insurer and insured agree that the latter may give, and the former 
will accept, notes for the first annual premium on a policy of life insur- 
ance, payable in instalments, and that the default of the maker in paying 
any one of them at maturity should operate as a revocation of the policy, 
default on the part of the insured revokes the contract void ipso facto 
both as to the insured and the beneficiary. 


The rights of a beneficiary in a life-insurance policy are purely derivative, 
and altogether dependent upon the terms and conditions of the contract. 
He can insist upon the integrity of the contract being preserved and 
maintained in statu quo. Nothing more. He cannot claim the right to be 
placed in a better position than the insured has placed himself. 


DinxexspieL & Hart, Altorneys for Plaintiff, Appellant. 
Fenner, Henperson & Fenner, Attorneys for Defendant and Appellee. 


Warsins, J. 

This suit is brought by the beneficiary named in a life-insurance 
policy for the recovery of five thousand dollars on a contract of life 
insurance; and from a‘ judgment in favor of the defendant, the 
plaintiff has appealed. 

Resistance to the plaintiff’s demand, as stated in defendant’s an- 
swer, is, that, notwithstanding the policy of life insurance was exe- 
cuted in due form, and duly delivered to the insured, “it was not 
in force at the date of (his) alleged death on the 30th of December, 
1893.” 

‘That the said policy was, at the time, absolutely null and void 
and of no effect for this, to wit: that the said policy was issued in 
terms upon its face, in consideration of the payment when due of 
any and all notes given for premiums, or parts of the same; and 
contains, upon its face, the express stipulation, that the failure upon 
the part of the insured to pay any of the first three annual premi- 
ums, or notes, or interest upon notes, given to the company for any 
of said premiums, on or before the days upon which they may be- 
come due, at the office of the company in the city of Cincinnati, or 
to the authorized agent on producing a receipt therefor, signed by 
the president, vice-president, or secretary, should avoid and nullify 


* Decision rendered March 9, 1896. Syllabus by the Court. Reported by W. O. Hart, of the New 
Orleans Bar. 


VoL. XXV.—21 





322 Supreme Court of Louisiana. : [ May, 


the policy, without action on the part of the company, or notice to 
the assured or beneficiary; and all payments made upon said policy 
shall be deemed earned as premiums during its currency; and the 
further stipulation that all notes given for premiums, with their 
conditions, were made part of the contract, etc.” 

That Charles J. Fenn, the insured, “in payment of the first annual 
premium upon the said policy, gave four certain promissory notes, 
all dated September 15, 1893,” contemporaneously with the date on 
which the policy was executed—and each one of which contained 
“upon its face, the express stipulation that the policy in part pay- 
ment of the premium on which it was given, should, without notice 
to any of the parties interested therein, be null and void on the 
failure to pay the note at maturity.” 

That each of the notes contained the further stipulation “ that, in 
case the note was not paid at maturity, the full amount of premium 
should be considered earned as premium during its currency, and 
the note payable without reviving the policy or any of its provisions.” 

That, at the time of the death of the insured, the note for $24.50 
was past due and unpaid, and “the policy was thereby rendered null 
and void and of no effect.” (Our italics.) 

We have made from the answer the foregoing extracts as clearly 
expressing the theory on which the insurance company seeks to es- 
tablish its non-liability on its contract, and we take the following to 
be an accurate synopsis of it, viz. :— 

ist. That it appears upon the face of the policy, and from the 
terms therein employed, that it was issued in consideration ef cer- 
tain notes, which the insured gave in payment of the first premium. 

2d. That, upon the face of the policy it is stipulated that the 
failure to pay any of the first three annual premiums, or notes given 
for premiums, on or before their maturity, “should avoid and nullify 
the policy, without action on the part of the company, or notice to 
the assured or beneficiary.” 

3d. That “in payment of the first annual premium upon said 
policy,” the insured executed four notes, one of which was due and 
unpaid at the time of the death of the insured; and that each of 
said notes contained the stipulation, that, upon failure of the in- 
sured to pay at maturity, the policy should be revoked and annulled, 
and ipso facto, and without notice to him or the beneficiary. 

4th. That each note contained the further stipulation that in case 
any of the notes should not be punctually paid at the maturity 
thereof “the full amount of premium should be considered earned 
as premium during its currency, and the note payable, without 
reviving the policy or any of its stipulations.” 
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Manifestly, the defendant’s contention is, that the failure of the 
insured to pay one of the four notes which he gave in payment of 
the first premium, resulted in the annulment, ipso facto, of the 
policy, without action on the part of the insurance company, or no- 
tice to the beneficiary; and not that the policy had not been regu- 
larly executed and issued, and delivered into the possession of the 
insured for the benefit of the beneficiary. 

It is equally evident that, in support of the alleged revocation of 
a previously existing and valid policy, the defendant solely relies 
upon the face of the policy and the terms thereof, and those of the 
notes of the insured. 

On the contrary, the contention of the plaintiff is, that there is 
nothing in the recitals of the policy to indicate that the insured gave 
notes in payment of the first annual premium; that she had no 
knowledge, or notice of their existence, and 1s in no way bound by 
the stipulations thereof, and has a right to rely upon the policy of 
the beneficiary therein named, and to insist upon the company’s 
performance of its obligations therein contained, as stipulations 
pour autrui of which she claims the benefit. 

There is no controversy as to the facts. They are admitted by the 
plaintiff to be as stated; but her counsel objected to the introduc- 
tion in evidence of the notes of the insured, or any statement in ref- 
erence to them, on the ground that same are not binding upon her 
as beneficiary, representing as they do, transactions between the 
company and the insured, to which she was neither a party or privy, 
That while there was a blank space on the notes expressly reserved 
for her signature, the same was never signed by her as beneficiary ; 
and that same had never been presented to her for her signature. 
That the policy acknowledges the receipt of the first premium by 
the company, and declares that the failure to pay any particular note 
does not annul or avoid the same; and that the company alleges the 
default of the insured, “and claims as the debtor of the insured the 
amount of the unpaid notes.” That if the effect of the evidence 
would be to destroy the contract of insurance, the evidence is fur- 
ther inadmissible on the ground that a contract cannot be created 
and destroyed by the same act. That while the notes and the evi- 
dence of the default of the insured may be binding and conclusive 
between the insured and the company, same cannot have any effect 
upon the rights of the plaintiff as beneficiary. 

In connection with the notes of the insured, the defendants’ 
counsel offered in evidence the company’s receipt which is an- 
nexed to the policy. To this offer the same objections were urged. 
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The court ruled that the objections went to the effect which is to 
be given to the testimony, and not to its admissibility. 

We think the ruling was correct, as it is always the better practice 
to admit testimony rather than to reject it; as, by this means, this 
court is placed in possession of all the facts, and is thereby fre- 
quently aided in arriving at a juster and mure accurate conclusion 
than it could otherwise have done. 

Having premised this much, we are prepared to examine and con- 
sider the terms of the insurance company’s engagement. 

The policy provides that the company insured the life of Charles 
J. Fenn, in the amount of five thousand dollars, for the term of his 
natural life; and upon the death of the insured it agreed to pay that 
sum to Jennie B. Fenn, his mother, or to her legal representatives, 
the balance of the year’s premiums, if any, and all other indebted- 
ness to the company being deducted. 

It provides, further, that “in case the insured dies while the said 
policy is in force, the amount of forborne premiums * * shall 
be deducted from the sum insured.” 

Upon the reverse of the policy are endorsed certain conditions 
and agreements, from which we extract the following, viz.: 

ist. This policy shall not be valid and binding until the first pre- 
mium is paid to the company, or its authorized agent, and the re- 
ceipt hereto attached, countersigned by the company’s agent, and 
delivered during the lifetime of the assured; and all premiums, or 
notes, or interest upon notes given the company for premiums, shall 
be puid‘on or before the days on which they become due, etc. 

6th. Upon the violation of any of the foregoing conditions, this 
policy shall be null and void, without action on the part of the com- 
pany, or notice to the insured, or beneficiary, and all payments made 
herein * * shall be forfeited to the company, ete. 

As if to make “assurance doubly sure,” the following general stip- 
ulation is appended at the foot of the aforesaid “conditions and 
agreements,” viz. :— 

“The contract of insurance between the parties hereto is com- 
pletely set forth in the policy, and the application for the same, nor 
is any forfeiture under it waived save by an agreement in writing 
signed by the president,” etc. 

The receipt annexed to the policy contains the following recitals, 
Viz. :— 

“* Received Ninety and 45°, Dollars, being the first premium upon 
policy number 109,581, issued upon the life of Charles J. Fenn, con- 
tinuing said policy in force to the 15th of September, 1894. 
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“This receipt is subject to the conditions of any and all notes 
which have been given, or may be given, for the amount of said pre- 
mium, or any part thereof,” ete. 

It was signed by the secretary and countersigned by the local 
agent of the company, and became an essential part of the contract 
of insurance. Thereupon the policy was delivered to the insured, 
and the rights of the beneficiary named in the policy attached; but 
they attached subject to the conditions and limitations imposed by 
the terms and the conditions of the contract, and the receipt. 

The policy, receipt, and notes must be deemed and treated as parts 
of the same engagement. 

They are of contemporaneous date, and each one refers to the 
other: Isador Burh & Co. vs. Wolf, 48 Ann. 

The rights of a beneficiary in a policy of life insurance are deriva- 
tive, and altogether dependent upon the terms and conditions of the 
contract. He can insist upon the integrity of the contract being 
preserved and maintained in statu quo; but he cannot claim the 
right to be placed upon a better footing than the insured has placed 
himself. 

In the instant case the insurer and insured consented and agreed 
that the latter might give, and the former would accept, time notes 
for the first annual premium, in instalments; and that the default 
of the maker in paying either at its maturity should have the effect 
of resolving the contract and avoiding the policy. 

Of that option the insured availed himself, and afterwards failed 
to pay the note first maturing and in that situation he died. 

On this state of facts the policy became null and void, ipso facto, 
with regard to the insured and the beneficiary. Judgment affirmed. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


WARD 
v8. 
METROPOLITAN LIFE INS. CO.* 


Where a policy provided that no statements made or given to its agents or any 
other person should affect its rights unless incorporated in the applica- 
tion, parol evidence of statements made to the agents of defendant is ad- 
missible to show a waiver of the breach of warranty of such statements, 
where it was proposed to follow it up by showing that the information 
given to the agents had been communicated to the company. 


Where a policy provided that statements of or to an agent should be insuffi- 
cient to modify the terms of the contract, a charge that, where there was 


* Decision rendered, May 28, 1895. From Atlantic Reporter. 
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evidence of statements by and to the agent, it would be presumed that, in 
accordance with his duty, he notified the company thereof, was erroneous. 


Where a policy provides that no agent can stipulate for a modification of its 
provisions not brought to the knowledge of his principal officers, knowl- 
edge of the general superintendent that material statements in the appli- 
cation were false is not knowledge on the part of the company. 


Where a plain breach of warranty in an application for life insurance had 
been proved, and no notice thereof by the insurer was shown, it was 
proper to direct a verdict for defendant. 


The following were among the provisions of the policy :— 


This policy is issued in consideration of and relying upon the truth of each 
of the statements, declarations, and warranties contained in the application 
for this insurance, and the answers, statements, and declarations contained in 
or indorsed upon the application are, and each of them is, warranted to be 
true; and it is expressly agreed upon between the company and the insured 
that if they or any of them are untrue, or if this policy has been obtained by 
frand, misstatement, or concealment, then this policy shall be absolutely nul 
and void, and all premiums paid thereon be forfeited. Inasmuch as only the 
ofticers at the home office of the company in the city of New York have author- 
ity to determine whether or not a policy shall issue on any application, and 
as they act on the written statements and representations made in the appli- 
cation for this policy, it is expressly understood and agreed that no informa- 
tion, statements, or representations made or given by or to the person solicit- 
ing or taking the application for this policy, or by or to any other person, 
shall be binding on the company, or in any manner affect its rights, unless 
such information, statements, or representations have been reduced to writ- 
ing, and presented to the officers of the company at the home office, in the ap- 
application referred to. * * * No agent has the power in behalf of the 
company to make or modify this or any contract of insurance, to extend the 
time for paying a premium, to waive any forfeiture, to issue a permit for resi- 
dence, travel, or occupation, or to bind the company by making any promise 
or receiving any representation or information. This power can be exercised 
only by the president or secretary of the company, and will not be delegated. 


A copy of the application was attached. Among its contents were 
the following :— 


Give full particulars of any illness you may have had since childhood. 
Thirteen years ago had rheumatism in the left leg from working in water. It 
lasted in slight degree for two months. Has not had it since. When were 
you last confined to the house by illness? Had typhoid fever twenty-four 
years ago; was sick a month; perfectly recovered. (5) Have you ever met 
with any accidental or personal injury? No. (6) Have you ever been seri- 
ously ill? If so, when, with what, and who was the medical attendant? 
(State his name and residence.) Only when ill with typhoid fever, twenty- 
four years ago. Dr. Barry, of New Haven, attended him. * * * (8a) Name 
and residence of your usual medical attendant? A. I haven’t any. (b) When 
and for what has his services been required? Twenty-four years ago, for ty- 
phoid fever. (9) Have you consulted any other medical man? If so, when 
and for what? No. 

It is hereby declared, agreed, and warranted by the undersigned: (1) That 
the answers and statements contained in the foregoing application, and those 
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made to the medical examiner as recorded in parts A and B of this sheet, to- 
gether with this declaration, shall be the basis and become part of the con- 
tract of insurance, with the Metropolitan Life Insurance Company ; that they 
are true, and are correctly recorded, and that no information or statement not 
contained in this application received or acquired at any time by any person 
shall be binding upon the company, or shall modify or alter the declarations 
and warranties made in this application; that any false, incorrect, or untrue 
answer, any suppression or concealment of facts in any of the answers to the 
foregoing questions, any violation of the covenants, conditions, or restrictions 
of the policy, any neglect to pay the premium on or before the date it becomes 
due, shall render the policy null and void, and forfeit all payments made and 
all dividends which may have accrued therefrom. (2) That no person other 
than the president or secretary shall have power to waive any contract or 
condition on behalf of the company, which alteration or waiver to take effect 
must be in writing. 

The answer alleged that the insured was suffering at the date of 
the application from the results of a serious accident, from which he 
never recovered. The reply alleged: “ (2) At the time of the making 
of said application, and prior thereto and after the same was made, 
the said Johu Ward and the plaintiff fully stated to and informed 
the defendant and the agents who took said application of all the 
facts set up in all said special defenses; and at the time the defend- 
ant issued said policy, and from that time down to the date of the 
death of said John Ward, the defendant and its officers and agents 
knew of said facts set up in all said special defenses. (3) The de- 
fendant, its officers and agents, knowing all of said facts set up in 
all said special defenses, as set forth in paragraph 2 of this reply, 
collected premiums on said policy till the date of the death of said 
John Ward, and thereby waived all claim and right to insist on a 
forfeiture of said policy in suit, and thereby ratified and confirmed 
said policy, notwithstanding any of the matters set up in said special 
defenses; and the defendant is estopped from claiming any of the 
matters set up in any of said special defenses as a reason why the 
plaintiff should not recover.” There was evidence that the insured 
had suffered from the injuries as alleged; that these facts were com- 
municated to the general agent of the defendant at the time the ap- 
plication was made out, and also to the local agent; that they both 
knew of the statements in the application, and accepted the premiums 
from the insured; and that they had both informed the assured that 
this would make no difference in the validity of the policy. 

The court charged as follows: “There is a presumption that an 
agent of the principal, acting in his duty as agent, and receiving in- 
formation which it is his duty to communicate to his principal, will 
so communicate it. If it be proved, however, in any case, that an 
agent, even a general agent, acted in collusion with a third person 
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fraudulently towards his principal for the benefit of that third per- 
son, and not of his principal, there is no longer any presumption 
that he communicated any knowledge to his principal; and so, in 
such a case, an insurance company would not be chargeable with 
any knowledge of the untruth of statements in the application which 
were made by the applicant fraudulently, and at the fraudulent sug- 
gestion of agents, who simply desire, for their own purpose, to pro- 
cure applicants for insurance. Of course, fraud, in any case, is not 
to be presumed; it must be proved as a fact; but it may be proved 
by circumstantial evidence, if the circumstances are such as to re- 
move the presumption of honest conduct, which always exists, and 
also to outweigh the testimony tending to disprove the fraud. If 
the jury find from the evidence upon this question that there was 
fraudulent collusion between Lefebure and Morrissey and Ward, 
that neither the president, secretary, nor managers were actually in- 
formed of the real facts in regard to the application, then the plain- 
tiff cannot recover, and your verdict should be for the defendant. 
* * * Tf you find from the evidence that the president and secre- 
tary of the company, or its managers in New York, learned the fact 
from Lefebure or from Morrissey or any one else that the statements 
in the application were not correct, and were informed of all the 
facts in connection with the issue of the policy, and that the com- 
pany still continued to receive the premiums, such knowledge and 
the receiving of the premiums would be a waiver of any right to 
contest the policy on those grounds. If you find from the evidence 
that Lefebure was a superintendent of the company within a certain 
district, including the city of New Haven, and in such agency it was 
within the scope of his duties to see that all the agents and the as- 
sistant superintendents engaged in soliciting policies and collecting 
premiums or filling out applications in the district performed their 
duties, that such superintendent received the applications so ob- 
tained and the premiums collected, and forwarded them to the home 
office, and received and delivered the policies, or caused them to be 
delivered, and that it was a part of his duty to see each risk, and to 
recommend risks to his company; and if you also find that he had 
in any way knowledge of all the real facts in regard to the applica- 
tion, and that he knew the statements were not correct or true, but 
that in good faith to his company, and not fraudulently or collusively 
with the insured, John Ward, he not only recommended the risk, but 
thereafter, having full knowledge of the facts, continued to collect 
the premiums and pay them over to the company,—then I instruct 
you that the knowledge of Superintendent Lefebure was also the 
knowledge of the company, and that the company is chargeable with 
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such knowledge, and that, if thereafter it continued to receive such 
premiums, it is estopped from defending this suit on the grounds 
set up in the special defenses.” 


Henry Stopparp and Samuet A. York, Jr., for Appellant. 

Cuartes S. Hamitton, for Appellee. 

Batpwin, J. 

There clearly was evidence upon which the verdict can be sup- 
ported, under the charge of the court. The act of 1893 (chapter 51, 
p. 228) was designed to afford a remedy only when none could be 
had by appeal: Johnson vs. Norton, 64 Conn., 134, 29 Atl. 242; 
Bissell vs. Dickerson, 64 Conn., 61, 71, 29 Atl., 226. The court feels 
bound to express its strong disapproval of a resort to motions of this 
character, involving large expense to the state from the cost of print- 
ing the entire evidence, when the real grievance arises from the in- 
structions which the jury received from the court. No verdict can 
be treated, under this statute, as against the evidence in the cause, 
which was warranted, on the evidence, by the terms of the charge, 
however erroneous such charge may have been. 

Of the errors assigned upon the appeal, it is necessary to notice 
but three. 

1. The policy in suit provides that inasmuch as only the officers 
of the defendant at the home office have authority to determine 
whether a policy shall issue in any case, and as they act on the 
written statements made in the application, it is expressly agreed 
that no information, statements, or representations made or given 
by or to its soliciting agents, or any other persons, shall in any man- 
ner affect its rights unless put in writing and incorporated in the 
application, and also that no agent has power to modify the contract, 
waive any forfeiture, or bind the company by receiving any repre- 
sentation or information, but that such power can be exercised only 
by the president or secretary of the company, and will not be dele- 
gated. It is further stated that each of the statements in the appli- 
cation on which the policy was issued is warranted to be true, and 
that, if any of them are untrue, the policy shall be absolutely null 
and void. It was not disputed (except in the pleading) that certain 
statements in this application, of a material character, were untrue; 
but the plaintiff was allowed to introduce parol evidence of state- 
ments.and representations made to and by the general and local 
agents of the defendant, for the purpose of showing that this breach 
of warranty had been waived, or that the company was estopped 
from setting it up as a defense. The objection to the reception of 
this evidence was properly overruled. It tended, so far as it went, 
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to support the reply, which the defendant had traversed. The court 
could not know that it might not be followed up by further evidence 
that the information received by the agents had been communicated 
to the company, and was known to the president or secretary at the 
home office, when the policy was issued, in which case the plaintiff 
would clearly have shown himself entitled to a verdict. No direct 
evidence of this nature was afterwards produced, but the jury were 
instructed, in subtance, that its place might be supplied by a pre- 
sumption that an agent receiving, as such, information which it is 
his duty to communicate to his principal, will so communicate it; 
that a presumption of honest conduct always exists where no fraud 
or collusion is shown and that fraud in any case is not to be pre- 
sumed. The term “presumption” is used to signify that which may 
be assumed without proof, or taken for granted: Morford vs. Peck, 
46 Conn., 380, 385. It is asserted as a self-evident result of human 
reason and experience. In its origin, every presumption is one of 
fact, and not of law. It may, in course of time, become a presump- 
tion of law, and even an indisputable one. Its truth may be so uni- 
versally accepted as to elevate it to the position of a maxim of 
jurisprudence. Its convenience, as a rule of decision, may be so 
generally recognized as to place it in the rank of legal fictions. 
But, so long as it retains its original character as a presumption of 
fact, it has simply the force of an argument: 1 Greenl. Ev., § 44; 
Steph. Dig. Ev., 246. The presumption that public officers, in the 
discharge of their duties, have observed all proper formalities, may 
be now considered as one of law: Booth vs. Booth, 7 Conn, 350, 367; 
Coggill vs. Botsford, 29 Conn., 439, 447. But this cannot be said of 
the presumption that the duties of a private agency have been faith- 
fully performed. The superior court properly admitted evidence of 
the knowledge of the defendant’s agents at New Haven of the breach 
of warranty, but it erred in instructing the jury that, m determining 
its effect upon the question of estoppel, they might proceed, in the 
absence of countervailing proof, on the presumption that it was duly 
communicated to the home office. The plaintiff relies upon McGurk 
vs. Insurance., 56 Conn., 528, 538, 16 Atl., 263; but the objection 
there overruled was taken to the admission of the evidence, not to 
the charge to the jury. Under the instructions given in the case at 
bar, the jury were not told simply that they would be warranted in 
taking into consideration the presumption in question, but it was 
stated to them as an authoritative and binding rule, the only excep- 
tions to which arose from fraud or collusion. It is true that their 
attention was also directed to the testimony of the defendant’s offi- 
cers that they were iv fact never informed of the statements made to 
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its agents; but this still left the burden of proof, as to the point of 
notice, on the wrong party. The difference between a presumption 
of fact and one of law, as these terms are commonly used, is that the 
former may be, the latter must be, regarded by the trior. The 
charge in the present case was calculated to make the jury suppose 
that they were bound in law to give some weight to each of the pre- 
sumptions to which reference was made. It also built a presump- 
tion of waiver upon a presumption of notice. This put it on too 
insecure a foundation. The defendant could not be estopped from 
setting up a breach of warranty, unless it had waived its right to 
take advantage of it: Insurance Co. vs. Wolff, 95 U. S., 326, 333. 
“A waiver is an intentional relinquishment of a known right.” A 
presumption of the relinquishment of a known right cannot be 
rested on a presumption that such right was known: First Nat. 
Bank vs. Hartford Life & Annuity Ins. Co., 45 Conn., 25,44; U.S. 
vs. Ross, 92 U. S., 281, 283; Manning vs. Insurance Co., 100 U. S., 
693, 699. 

2. The superior court also erred in instructing the jury that if the 
district superintendent of the company at New Haven forwarded 
the application in question to the home office in good faith, with a 
recommendation of the risk, when he knew that material statements 
in the application were false, and, after the policy was issued, con- 
tinued to collect the accrued premiums upon it, and remit them to 
the defendant, then his knowledge was its knowledge, and its re- 
ceipt and retention of the premiums estopped it from setting up the 
breach of warranty. There are expressions in the case of McGurk 
vs. Insurance Co. (56 Conn., 528, 539, 16 Atl., 263), which lend some 
countenance to the plaintiff’s claims in this respect, but they were 
used with reference to a totally different question,—that of the ad- 
missibility of evidence of the knowledge of the agent; nor did the 
policy there in suit contain any provisions similar to those in that of 
the plaintiff, as to oral statements which were not incorporated in 
the application. The rule that the knowledge of an agent is the 
knowledge of the principal, if the agent acquired it while acting for 
the principal, in the course of the transaction which is in question, 
rests on the ground that the agent stands, for that transaction, in 
the place of the principal, and in effect is the principal, so far as 
concerns the rights of the other party: Bank vs. Payne, 25 Conn., 
444, 449, 450. It is unimportant whether he in fact communicated 
his knowledge to the principal, because, even if he did not, it would 
be unfair to allow such a breach of duty on the agent’s part to put 
the other party in a worse position: Smith vs. Commissioners, 38 
Conn., 208, 218. There is no reason why a corporation which 
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necessarily contracts through agents, but may have agents of supe- 
rior and agents of inferior authority, should not stipulate in any 
contracts executed in its behalf that their provisions can be varied 
by no notice or representations not brought to the actual knowledge 
of one of its principal officers, nor by any waiver not authorized by 
them: Ryan vs. Insurance Co., 41 Conn., 168, 175; Insurance Co. vs. 
Wolff, 95 U. S., 326, 332. Provisions of that character were inserted 
in the policy in suit, and in the application upon which it was based. 
They were designed to exclude the operation of the rule that notice 
to the agent who negotiates a contract is notice to the principal; 
and such was their necessary effect. 

3. The superior court was asked to direct the jury to return a 
verdict for the defendant. A plain breach of warranty had been 
proved. The plaintiff introduced evidence that it was known to and 
waived by the local agent and district superintendent of the com- 
pany, but none that it was ever known at its home office. The local 
agent and the person who was president of the company at the date 
of the application were dead, but the defendant produced the district 
superintendent, the vice president, the secretary, and the general 
manager of the company, each of whom testified that he never knew 
that any of the statements in the application were untrue until after 
the death of John Ward. Under these circumstances, no verdict for 
the plaintiff could be supported, and there was nothing left to sub- 
mit to the consideration of the jury upon which their opinion could 
be of any importance in the determination of the cause. It might, 
as it has done, defer, but it could not avoid, the inevitable result. 
It therefore became the duty of the court, to the end that right and 
justice might be administered without denial or delay (Const. art. 
1, § 12), to comply with the defendant’s request, and direct a verdict 
in its favor: People’s Sav. Bank vs. Borough of Norwalk, 56 Conn., 
547, 556, 16 Atl., 237; Talcott vs. Meigs., 64 Conn., 55, 58, 29 Atl., 131. 

The motion for a new trial is denied; but upon the appeal there is 
error, and a new trialis ordered. The other judges concurred. 





Sun Fire Office vs. Clark et al. 


SUPREME COURT OF OHIO. 


SUN FIRE OFFICE, or Lonpon, 
v8. 


CLARK ET AL.* 


A deed absolute on its face, but shown by a separate written agreement to be 
a security for the performance of a personal obligation of the grantor to 
the grantee, is a mortgage. 

A policy of insurance containing a provision that if any change take place in 
the title, interest, or possession of the property insured, by sale, transfer, 
or conveyance, without the consent of the insurer, the policy shall be- 
come void, is not invalidated by the making of a mortgage. The words 
‘* title” or ‘“‘ possession,” as here used, means an actual change in law and. 
equity, and the word ‘‘interest ” means a change in the insurable interest 
of the owner of the property, neither of which is affected by the execution 
of a mortgage. 

Where a policy of insurance stipulates that it shall become void by the taking 
of additional insurance without the consent of the insurer, such stipula- 
tion is not within the provisions of section 3643, Rev. St., for the reason 
that additional insurance does, as a matter of law, increase the risk, and, 
if taken without the consent of the insurer, invalidates the policy. 


Statement of facts by Marsuatt, C. J. 

The action below was upon a policy of insurance in the sum of 
$2,000 made and delivered by the Sun Fire Office, of London, to 
Ida A. Clark, to indemnify her against loss by fire on her dwelling 
house, and payable to George W. Pringle as his interest might ap- 
pear, his interest being that of a mortgagee. ‘The first defense of 
the answer admitted certain allegations, and then denied all the 
other averments of the petition. The questions, however, arise 
upon the second and third defenses in the answer, and the issues 
made thereon. These defenses are as follows: Second defense: 
“Further answering said petition, defendant, for a second defense, 
says that itis one of the express conditions and provisions of the 
policy of insurance so made by it, and a part thereof, that the same 
should become void unless consent in writing was indorsed thereon 
by or on behalf of the defendant, if any change took place in the 
title, interest, location, or possession of the property insured (except 
in case of succession by reason of the death of the insured), whether 
by sale, transfer, or conveyance, in whole or in part, or by legal pro- 
cess or judicial decree; and defendant alleges that after the making 
of said policy, and by deed dated November 7, 1889, the plaintiff, 
Ida A. Clark, conveyed the premises upon which stood the house by 


* Decision rendered, Oct. 29, 1895. Syllabus by the Court. 
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said policy insured to one Clark A. Rhodes,—her husband, F. W. 
Clark, joined in said conveyance (which is recorded in volume 460, 
page 326, of Cuyahoga County Records),—without notice to or con- 
sent of this defendant, which was ignorant of the same until after 
the destruction of said house by fire, by which conveyance said 
policy became void, and of no force and effect.” Third defense: 
“Further answering said petition, defendant, for a third defense, 
says that it is one of the conditions of the policy of insurance so 
made by it, and a part thereof, that the same should become void 
unless consent in writing was indorsed thereon, by or on behalf of 
the defendant, if the insured had, or should after the making of the 
same obtain, any other policy or agreement for insurance, whether 
valid or not, on the property in said policy mentioned, or any part 
thereof; and it alleges that on or about the Ist day of December, 
1888, the plaintiff, Ida A. Clark, obtained a policy of insurance of 
the Springfield Fire & Marine Insurance Company on the same 
house insured by the said policy of defendant, to the amount of $2,000, 
and on the piano, household furniture, and family wearing apparel 
while therein contained, to the amount of $500, without any notice 
to this defendant or its consent thereto, and the loss on said build- 
ings was paid by said insurance company in pursuance of said policy, 
whereby said policy sued upon herein became, and has been ever 
since, utterly void, and of no effect whatever.” To these defenses 
the plaintiff replied as follows: First, denying the averments of the 
second defense, she averred: “ That at the time mentioned she and 
her husband mortgaged said property to said Clark A. Rhodes, the 
instrument being in form only a deed, and that at the time of said 
fire said mortgage had not become absolute, nor was the debt se- 
cured thereby due and payable. She further avers that she imme- 
diately gave notice of such mortgage to said company, both to the 
agent through whom said policy was issued, to the general agent of 
said defendant in Cleveland, Ohio, and to the company itself and 
received from none of these persons or from said defendant any inti- 
mation that said policy would be forfeited on account of said mort- 
gage; and on account thereof she did not, as she might and would 
otherwise have done, procure other insurance in place of the policy 
referred to in said petition. Replying to the third defense contained 
in said answer, this plaintiff says that, immediately upon obtaining 
the policy of insurance mentioned in said third defense, she notified 
said defendant of said insurance, who consented thereto.” The case 
was tried toa jury. Evidence was offered by both parties upon the 
issues joined, as appears from a bill of exceptions taken, and made a 
part of the record. At the close of the evidence the court instructed 
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the jury as follows: “Under the construction which I have placed 
upon section 3643 of the Revised Statutes of Ohio, and the plead- 
ings and proof in the case, I deem it my duty to direct the jury to 
return a verdict for plaintiff for the amount of the policy and inter- 
est from March 12, 1890.” Exception was taken to the ruling of the 
court. A motion was made for a new trial, and overruled, and 
judgment entered on the verdict, which was affirmed by the circuit 
court. The ruling of the court is assigned for error here. Reversed. 


H. C. Ranney and C. W. Futter, for Plaintiff in Error. 
Waite, Jonnson & McCasuin, for Defendants in Error. 


Minsuatt, C. J. (after stating the facts.) 

1. The first question presented arises on the second defense. 
The evidence sustained the reply of the plaintiff, to the effect that 
the instrument was simply a mortgege. A separate written instru- 
_ ment was given by Rhodes, stating that the conveyance was given 
to secure the payment of a promissory note to him, by Clark and 
wife, for $2,000, and his liability for them on an injunction bond, and 
expressly stipulated that the conveyance “was in the nature of a se- 
curity” to him for the above purposes. Hence it was simply a 
mortgage. It seems well settled in this state and elsewhere that the 
making of a mortgage does not violate a provision in a policy of in- 
surance that any change in the title, interest, or possession of the 
assured in the property, without the assent of the insurer, shall 
avoid the policy. The mortgage, being simply a security for the 
debt, is extinguished by its payment, without any reconveyance. 
The mortgage of itself does not make the mortgagee a freeholder, 
and a judgment recovered against him does not become a lien on 
the land, nor is it liable to the dower rights of his wife. It has none 
of the incidents of a legal or equitable title. True, upon foreclosure 
and sale, the mortgagee may by purchase at the sale become the 
owner of the land, but this is a right he enjoys in common with all 
others. It is also true that, as between the mortgagor and mort- 
gagee, the latter, on condition broken, is regarded as the legal, but 
not as the equitable, owner. The mortgagor remains the equitable 
owner until the property is sold under the order of the court. 
Until then he may, by paying the debt, redeem the land. So that 
his insurable interest in the property remains the same, which is the 
“interest” meant by the use of the word in the Janguage of the 
policy, where it occurs. If lost by fire, he remains liable on the 
debt, and has, by reason of the loss, so much the less property with 
which to pay it. Hence he has the same interest in its preservation 
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after as before making the mortgage, and the moral hazard of the 
insurer is not increased: Byers vs. Insurance Co., 35 Ohio St., 606; 
Kronk vs. Insurance Co., 91 Pa. St., 300; Insurance Co. vs. Stinson, 
103 U. S., 25, 29; Barry vs. Insurance Co., 110 N. Y., 1; Judge 
vs. Insurance Co., 132 Mass., 521; Bryan vs. Insurance Co., 145 
Mass., 389; Insurance Co. vs. Spankneble, 52 Ill., 53; Insurance Co. 
vs. Lawrence, 2 Pet., 25; Jecko vs. Insurance Co.,7 Mo. App., 308; 
Guest vs. Insurance Co., 66 Mich., 98; May, Ins., § 272. The gen- 
eral current of authority is in accordance with these cases; and, 
while a different view has been taken by the courts of some of the 
states, it will be found that as a rule this has proceeded from the old 
conception that a mortgage is to be regarded as a conveyance, or 
from a more rigid adherence to the terms of the policy, in disregard 
of the rule that provisions imposing forfeitures should be strictly 
construed. In giving effect to the language of any instrument, re- 
gard must be had to its purpose. A mere change in title, where the 
owner retains the same actual interest in the property,—the same 
insurable interest,—is not within the reason of the language em- 
ployed. The object of the provision containing the language was to 
protect the insurer against a possible change in the owner’s insura- 
ble interest in the property by a sale, transfer, or conveyance, 
whereby the hazards of the contract into which he had entered 
might be increased without his consent. Hence the generality of 
the language employed must be restrained to the reason and object 
of its use by the parties. To do otherwise would be to stick to the 
letter of the language employed by the parties to express their 
meaning, withont regard to its spirit: May, Jns. § 273; Ayers vs. 
Insurance Co., 17 Iowa, 176, 185. Hence, so far as the second de- 
fense is concerned, the undisputed evidence shows that there was no 
error in the court’s directing a verdict for the plaintiff. The execu- 
tion of the conveyance, being simply a mortgage, did not affect the 
title or interest of the mortgagor in the property (Barry vs. Insur- 
ance Co., supra), and whether made with or without the consent of 
the company is immaterial. 

2. The principal question in the case arises upon the third de- 
fense.—the taking of additional insurance without the consent of 
the company. There was evidence tending to show that there was 
no consent; so that the correctness of the ruling cannot be affirmed, 
unless, as a matter of law, it was immaterial. And this, upon a 
construction given to section 3643, Rev. St., is what is claimed. It 
is not claimed but that before the statute the facts stated would have 
constituted a defense to any recovery on the policy, but it is claimed 
that under this statute the taking of additional insurance without the 
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consent of the company does not avoid the policy, unless it is averred 
and shown that it increased the risk. The court are of a different 
opinion, and think that the statute has no application to the case. 
It reads as follows:— 

Sec. 3643. Any person, company, or association, hereafter insuring any 
building or structure against loss or damage by fire or lightning, by renewal 
of a policy heretofore issued, or otherwise, shall cause such building or 
structure to be examined by an agent of the insurer, and a full description 
thereof to be made, and the insurable value thereof to be fixed by such agent ; 
in the absence of any change increasing the risk without the consent of the 
insurers, and also of any intentional fraud on the part of the insured, in case 
of total loss, the whole amount mentioned in the policy or renewal upon which 
the insurer receives a premium shall be paid, and in case of a partial loss the 
full amount of the partial loss shall be paid; and in case there are two or 
more policies upon the property, each policy shall contribute to the payment 
of the whole or the partial loss in proportion to the amount of the insurance 
mentioned in each policy; but in no case shall the insurer be required to pay 
more than the amount mentioned in its policy. 

This section has been considered by this court in a number of 
cases: Insurance Co. vs. Leslie, 47 Ohio St., 413; Moody vs. Insurance 
Co., 52 Ohio St.,12. It is not our purpose to question the sound- 
ness of either of these cases, when limited and applied to its facts. 
A careful reading of the statute will disclose, as we think, a simple 
purpose on the part of the legislature to limit it to such matters 
connected with the physical condition of the property—its value, 
structure, and surroundings—as might have been discovered in the 
examination required to be made by the agent of the company on 
an application by the owner for insurance, and not to include or ex- 
tend to things that would require an examination of records, or any- 
thing else outside of the physical condition and situation of the 
property; certainly not to a knowledge of things that then had no 
existence, and could not be divined from anything the examination 
required to be made by the agent might disclose. As stated in the 
syllabus of Insurance Co. vs. Leslie, it is “a condition or situation 
of the property at the time of the insurance, which the examination 
the agent is required by the statute to make should have reasonably 
discovered,” that will not defeat a recovery on the policy. In other 
words, no exception can be taken by the company to anything within 
the purview of the examination, after issuing the policy; and if any 
change takes places in the condition of the property, increasing the 
risk, it must be set up as a defense by the company. 

The construction claimed for the statute by the defendant in error 
is placed upon the generality of the words in the clause of the 
statute following that which directs the making of an examination 
by the agent of the company. This examination relates only to the 

Vor. XXV.—22. 
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physical condition of the property, and therefore, by the ordinary 
rules of construction, the general language immediately following 
should be limited to a change in such things as come within the 
purpose of the examination. So interpreted, they can mean no 
more than that, in the absence of any change in the physical condi- 
tion of the property increasing the risk, the full amount of the in- 
surance shall be paid, in case of a total loss. If it had been intended 
to enlarge the meaniny so as to embrace other matters made mate- 
rial by the terms of the policy, more apt words could, and, as we 
think, would, have been used. The language would have been so 
introduced as not to be naturally restrained by the context to a more 
limited meaning. Coniiring the meaning of the language, “in the 
absence of any change increasing the risk,” to what precedes, gives 
effect to all that is claimed as the purpose of the legislature in enact- 
ing the statute,—the prevention of the evils connected with overin- 
surance, by making companies liable for the full amount insured, 
after issuing a policy therefor and receiving premiums proportioned 
to the valuation of the property made by their agents on an exami- 
nation of the premises. As confirming this view as to the construc- 
tion of the statute, it is difficult to see how an issue of fact could be 
taken and tried on the question whether the taking of additional in- 
surance, in a given case, did or did not increase the risk. The fact 
must generally be the same in all cases, and therefore becomes a 
question of law, and cannot be changed by averment. Its import- 
ance to the insurer, and the reason for the insertion of a stipulation 
against additional insurance without his consent, is doubtless based 
upon the generally observed fact that the care of an owner for the 
preservation of his property is in direct proportion to his interest in 
it. Therefore, an insurer having stipulated for protection against a 
lessening of the owner's interest in the property insured without his 
consent, may in a particular case, be deprived of the benefit of 
the stipulation by an averment that the plaintiff differs from men in 
general, and would take the same care of his property whether his 
interest in it ismuch or little. Without stopping to inquire whether 
the legislature might establish such a ground of defense, the ab- 
surdity of such an issue is good reason for saying that such an inten- 
tion cannot be inferred from the mere generality of the words used 
in this section of the statutes. It would involve an inquiry some- 
what novel in courts. The reception of evidence to prove that a 
man is as good as his fellows in general is not unusual, but, to prove 
that he is better, and more to be trusted, is seldom, if ever, gone 
into. It would be difficult, if not impossible, for a jury to return a 
verdict after the most exhaustive inquiry. As a rule, selfishness is 
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at the bottom of all human conduct. If you would know what a 
man would be likely to do in a given case, learn what it is to 
his interest to do. In the absence of any interest, he is likely 
to do nothing. 

The conclusions reached do not trench upon what was decided in 
either of the preceding cases. In Insurance Co. vs. Leslie the an- 
swer averred that the property was unoccupied at the issuing of the 
policy, which was contrary to the representation of the insured. 
The fact that it was vacant could readily have been discovered by 
an examination, and the court held that there was no fraud in the 
representation if made, for, if the examination required by the 
statute had been made, the fact that it was not occupied would have 
appeared. In Moody vs. Insurance Co. it was averred that the 
property became vacant after the issuance of the policy, without the 
consent of the company, but the answer did not aver that it in- 
creased the risk. Occupancy in any case may be determined by an 
examination of the property. Itis'a physical fact open to view, and 
so within the general language of the statute, when restrained to 
the meaning disclosed by its context. A change in this regard does 
not, by the statute, invalidate the policy, unless it increase the risk, 
which must be averred, and proved if denied. This is what, as we 
understand it, was decided on the subject before usin the case just 
referred to. Judgment reversed, and cause remanded for a new trial. 


ee 


COURT OF APPEALS OF MARYLAND. 


AGRICULTURAL INS. CO., of WarTerTOWN, N. Y. 

v8. 
HAMILTON.* 

Where the owner removes with his family from the insured dwelling to a 
neighboring house, but employes occasionally sleep in it, and the owner’s 
wife daily visits it to procure provisions that are left there, the house is 
vacant and unoccupied within the meaning of the policy. 

Frank C. Gorrett and Tuomas H. Rosrnson, for Appellant. 
J. T. C. Hopxins, Wu. H. Harwan, and S. A. Wixtias, for Appellee. 


McSuerry, J. 
On the 11th of June, 1889, the appellant, a fire-insurance com- 
pany, wrote a policy of insurance upon the dwelling house, barn, 
and personal property of the appellee, insuring the same against 
loss by fire for the term of three years. Upon the expiration of this 


* Decision rendered, Dec. 6, 1895. 
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policy, in 1892, a second one for the same amount, for another term 
of three years, and covering the same property, was issued by the 
same company. At the time the first policy bears date, and contin- 
uously on from then until the month of December, 1892, the dwell- 
ing house covered by the policy was actually occupied by the appel- 
lee and his family as a place of abode; but in December, 1892, he 
and his family moved out of the house, and weut into and occupied 
another dwelling some few hundred yards away, and located on the 
opposite side of a public highway. He took with him nearly all his 
furniture, though he left in the house from which he moved a few 
beds and some trifling household articles, a trunk containing cloth- 
ing, and some provisions stored in a pantry. He and his family 
ceased to live in the house mentioned in the policy. On the 27th of 
December, 1893, the house from which he moved, and which was 
insured under the policy issued by the appellant, was totally de- 
stroyed by fire. Due proof of loss was filed, but the company re- 
fused to pay the loss, and based its refusal upon a ground which 
will be stated later on. Thereupon suit was brought on the policy. 
When both policies were issued, the property was subject to a mort- 
gage held by Messrs. Hopkins & Harlan, to whose use the suit was 
entered just before the trial in the court below, and across the face 
of both policies there were written in red ink the words, “ Loss, if 
any, payable to mortgagees, as interest may appear.” Among other 
terms and conditions contained in the policy sued on, it is expressly 
provided that 

This entire policy, unless otherwise provided by agreement indorsed thereon 
or added thereto, shall be void * * * if a building herein described, whether 
intended for occupancy by owner or tenant, be or become vacant or unoccu- 
pied, and so remain for ten days. 

For nearly three months after the appellee removed from the in- 
sured dwelling no person occupied the house at all; and on March 
6, 1893, permission was granted to the insured to remove the house- 
hold furniture, family provisions, wearing apparel, and organ as in- 
sured under the policy, into another dwelling, ‘the insurance to 
cease at the former, and apply at the latter, location” from the date 
just named; but there was no agreement, memorandum, or assent 
indorsed upon or added to the policy that the dwelling house from 
which the appellee had previously removed should remain vacant or 
unoccupied at the risk of the insurer. During a portion of the time 
from March, 1893, down to the fall of the same year, two and some- 
times three of the workmen employed by the appellee upon his farm 
and in his canning business, slept in the house described in the 
insurance policy, but they did not occupy it during the daytime, and 
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did not cook or eat their meals there. Within a week before the 
destruction of the house by fire, a mun in the service of the appellee 
spent one night in the house; and occasionally, while the hands 
slept there, one of the sons of the appellee also slept in the house. 
During the whole period of time intervening between December, 
1892, when the appellee moved out of the house, and December 27, 
1893, when the house was burned, the appellee’s wife went daily to 
the house to get provisions stored and kept there. For a portion of 
this time, a large number of cases of canned goods, manufactured 
by the appellee, were stored in the house; and at the time of the 
fire, in addition to the trifling articles of household furniture, the 
clothing, and provisions that were there, some 50 odd bushels of 
wheat were stored in one of the first-floor rooms. There is no proof 
as to how the fire originated. When the evidence closed, numerous 
prayers for instructions were presented by the defendant, but as the 
fourth raises the controlling question in the case, and embodies the 
ultimate ground upon which the company resists payment of the 
demand made upon it, we need neither examine nor consider any of 
the others. The fourth prayer is in these words: ‘That there is 
no evidence in this case that the dwelling house that was destroyed 
by fire, as testified to, was occupied as a dwelling, within the proper 
construction of the policy of insurance offered in evidence in this 
case, on the 27th day of December, 1893, or that it had been so oc- 
cupied at any time within ten days preceding said fire, and that no 
agreement permitting the property to be vacant and unoccupied 
was indorsed or added to the policy of insurance offered in evidence, 
and their verdict must be for the defendant.” ‘his, together with 
several other prayers, was rejected. The verdict and judgment were 
against the insurance company, and it has brought up this appeal. 
The distinct inquiry is thus presented for the first time in this 
court as to what is the meaning of the terms “ vacant or unoccupied,” 
as applied to dwelling houses under fire-insurance policies embody- 
ing a forfeiture clause of the kind we have said the policy sued on 
contains. In Kelly’s case (32 Md., 421) and in Weaver’s case (70 
Md., 539), this court repudiated the principle of interpretation, 
adopted in some cases, that insurance contracts are to be construed 
most strongly against the underwriter, and adopted the sounder 
view that the intention of the parties, as gathered from the whole 
instrument, must prevail. What, then, is the obvious meaning of the 
terms “vacant or unoccupied ” as applied to a dwelling house which, 
when insured, was inhabited or lived in? A dwelling house means 
a place of abode; a habitation; a house occupied or intended to be 
occupied as a residence. Occupation of a dwelling house primarily 
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implies a living ir it; and consequently a fair and reasonable inter- 
pretation of the words “vacant and unoccupied,” when used to de- 
scribe a dwelling house, would seem to be that the house is without 
an occupant,—without some person living init. An actual use of 
the house as a place of abode or habitation is what the insurer con- 
templates and what the policy designs to secure. When the occu- 
pant of a dwelling house moves out with his family, taking part of 
his furniture and nearly all his wearing apparel, and makes his place 
of abode elsewhere, such dwelling house,while thus deserted, must be 
regarded as unoccupied,—that is, vacated,—if the word be given its 
natural and ordinary signification. It is the very situation against 
the hazards of which the company clearly undertook to guard itself, 
by an express stipulation and condition inserted in the very contract 
upon which the suit is founded. Obviously, the word “ unoccupied,” 
as applied to a dwelling house in a fire-insurance policy, signifies 
“not used as a residence;” and consequently a designated tenement 
becomes unoccupied when it is no longer used for the accustomed 
and ordinary purposes of a dwelling or place of abode. Hence, no 
matter what other use it may be devoted to, so long as it ceases to 
be a place of actual abode,—a place really occupied as a residence 
or habitation,—it is vacant or unoccupied, according to the plain 
import of those words, and according, too, to the sense in which 
they are manifestly employed in the contract of insurance. It is not 
a mere casual or occasional sleeping in a house that constitutes an 
occupancy of it. The element of a fixed abode is an essential ingre- 
dient of every concept of occupancy when applied to a dwelling 
house, and the term “ unoccupied” is employed to express the di- 
rectly opposite condition. A political or a commercial residence 
does not necessarily involve an actual occupancy of a particular 
place. Such a residence is largely a question of intention; whereas 
an occupancy of a particular place as a dwelling is not a matter of 
intention at all, but purely one of fact, and is absolutely inseparable 
from an actual, obvious abiding or living there. The insurance pol- 
icy has a manifest reference to a continuous physical condition of 
the house as a habitation, and not to the mental purpose or mere in- 
tention of the owner with respect to what he considers his residence. 
The prohibiting clause was designed to be descriptive of the thing 
insured in a particular that affects the hazard of the risk, and was 
not intended to have relation to the mere intent of the owner. If, 
therefore, the house be not used as a dwelling house in which peo- 
ple live and have their abode, it is unoccupied, even though some 
of the owner’s property may be stored there, and even though occa- 
sionally some one may sleep there. If used for these last-named pur- 
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poses, it may be a place of storage or of temporary shelter, but it is 
obviously no longer occupied as a dwelling house. This view is 
fully supported by numerous well-considered adjudications, to some 
of which we will now refer:— 

Thus, in Herrman vs. Insurance Co. (85 N. Y., 162), the plaintiff 
was living in the dwelling house at the time the policy was issued. 
He left the place in November, leaving the dwelling furnished and 
in charge of his farmer, who occupied the farmhouse (a different 
structure), and members of whose family visited and aired the 
dwelling once a week. The plaintiff and his wife also visited it once 
a fortnight. Besides the furniture, all the summer clothing of the 
plaintiff and his family was left in the dwelling. In the following 
April the dwelling, with its contents, was destroyed by fire. In an 
action upon the policy, it was held that the dwelling house was not 
* occupied ” within the meaning of the policy, which provided that 
if the house should “ become vacant or unoccupied, and so remain 
for more than thirty days, without notice,” etc., the policy would be 
void; and a recovery was not allowed. In Moore vs. Insurance Co. 
(64 N. H., 140), it was held that a dwelling house in which no one 
lived, but in which a former occupant had left some trifling articles 
of furniture, not of such a character as to be valuable for use else- 
where, was “vacant and unoccupied,” within the meaning of those 
terms as used in the insurance policy. In Fisbe vs. Insurance Co. 
(74 Iowa, 676), it was held that a policy was avoided where the house, 
between the time that elapsed from the removal of the tenant sev- 
eral days before the fire, until the day of the fire, was unoccupied, 
except by the presence of the owner for a short time during each 
day for the purpose of cleaning it up. In Bonefant vs. Insurance 
Co. (76 Mich., 653), it was decided that “occupancy” of premises, 
within the meaning of a condition in a policy of insurance, implies 
an actual use of the house as a dwelling house; and the mere fact 
that the occupant may have left some one to look after it when he 
moved out with his furniture, and vacated it, will not save the furni- 
ture. In Sexton vs. Insurance Co. (69 Iowa, 99), it was held that 
insurers were not liable for loss which occurred at a time when no 
one lived in the house, though some articles belonging to a recent 
tenant and some belonging to the insured were in it at the time of 
the accident, and the land on which the house was situated, and 
which was described in the policy, was occupied. In Halpin vs. In- 
surance Co. (120 N. Y., 70), it was decided that where an insured 
manufacturing establishment is leased by the insured, and the ten- 
ant thereafter ceases business, leaving the building closed and in 
charge of one who lives in a house on the premises some distance 
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from the factory, and who is intrusted with the keys, and visited the 
premises three or four times a week, the premises are unoccupied. 
In Insurance Co. vs. Kyle (124 Ind., 132; S. C., 9 Lawy. Rep. Ann., 
81, with copious notes, upon which we have drawn largely), it was 
held that a building is “ vacant or unoccupied,” within the meaning 
of an insurance policy which declares that the insurance shall be 
void in case it becomes vacant or unoccupied, where a tenant has 
moved out, although for the purpose of letting new tenants come in, 
and they intended to move in the next day after the fire occurred, 
and had already made some repairs on the house, but nothing had 
been left in it but two or three carpenter’s planes. In Keith vs. In- 
surance Co. (10 Allen, 228), which case arose under a policy of in- 
surance on a trip-hammer shop, it was held that it was not sufficient 
to constitute occupancy that the tools remained in the shop, and 
that the plaintiff's son went through the shop almost every day to 
look around and see if things were right. So a dwelling house and 
barn are unoccupied if the former is used by the insured and his 
servants for the sole purpose of taking meals there while working 
upon an adjacent farm, and the barn is a mere storage room: Ash- 
worth vs. Insurance Co., 112 Mass., 422; Reid vs. Insurance Co., 90 
N. Y., 382. In Cook vs. Insurance Co. (70 Mo., 610), the court said: 
“ When this policy was issued, the plaintiff kept what witness called 
a ‘ladies’ boarding house,’ and had eight girls with her. After she 
left the premises, there was no one living in it. She lived in Kan- 
sas City. Southwick was by her instructed to sleep in the house, 
but he did not sleep in it after Wednesday night next preceding the 
Saturday night of the fire. His sleeping there at night was not an 
‘occupation’ of the house, within the meaning of the policy. He 
did not occupy the house during the day. It is true there is more 
danger from incendiaries at night than in the daytime, but dwelling 
houses unoccupied during the day are in more danger from that 
class than when occupied, and the abandonment of the premises by 
plaintiff diminished the security against the destruction of the house 
by fire. Occupation of a dwelling house is living in it. A mere 
supervision over it is not sufficient. It was plaintifi’s business, un- 
der the policy, to see that the house was occupied.” See, also, In- 
surance Co. vs. Wells, 42 Ohio St., 519; Sleeper vs. Insurance Co., 
56 N. H., 401; Insurance Co. vs. Zanger, 63 Ill, 464; Fitzgerald vs. 
Insurance Co., 64 Wis., 463; Stupetski vs. Insurance Co., 43 Mich., 
373; Poor vs. Insurance Co., 125 Mass., 274; Bennett vs. Insurance 
Co., 50 Conn., 420; Insurance Co. vs. Padfield, 78 IIl., 169. 

These adjudged cases, and many more that might be referred to, 
announce, we think, conclusions entirely in accord with the natural 
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and obvious meaning of the words contained in the restrictive con- 
dition to which we have alluded. That the dwelling house described 
in the policy sued on was “vacant or unoccupied,” in the sense in 
which those terms are employed in the policy, at the time the fire 
occurred, seems to us to admit of no serious controversy, notwith- 
standing the fact that some of the employes of the plaintiff occasion- 
ally slept there, and notwithstanding the further fact that some of the 
provisions of the plaintiff were kept in the house, and his wife daily 
visited the house for the purpose of getting provisions therefrom. 

But it was insisted that the fourth prayer should not have been 
granted, because at least some of the personal property contained 
in the house was covered by the policy, and that the forfeiture of 
the policy as to the risk upon the house did not involve or carry 
with it a forfeiture as to the personal property. This position is 
wholly untenable. When the policy became void because of the 
nonoccupancy of the house, it became void as an entirety. It was 
an indivisible and entire contract, and when, by its express terms, 
it became invalid, it became invalid for all purposes and to all in- 
tents. The stipulation in regard to the forfeiture is applicable to 
the policy as an entirety. This is settled in Maryland beyond con- 
tention or controversy: Bowman-vs. Insurance Co., 40 Md., 632. 

Nor can the fact that the loss was, by indorsement, made payable 
to the mortgagees, as their interest might appear, at all affect the 
‘ question before us. When a loss has happened that is covered by a 
valid policy, it is possible that a controversy may arise as to whether 
a payment has been rightly made to the insured when the policy 
has prescribed that the loss shall be payable to the mortgagees, as 
their interest may appear. In such cases it has been held that the 
insured has no authority, by an accord and satisfaction between 
himself and the company, to defeat the right of the mortgagees from 
recovering the amount due under the policy: Hathaway vs. Insur- 
ance Co., 134 N. Y., 409. But here the validity of the policy is 
made to depend upon the insured continuing to occupy the prem- 
ises, and no matter to whom the loss may be made payable, it can- 
not be recovered by any one if, by the terms explicitly set forth in 
the policy, no right of action can accrue at all upon the violation 
of some specific condition, whose observance by the insured is made 
necessary to fix the insurer’s liability. 

As we think the circuit court erred in refusing to grant the ap- 
pellant’s fourth prayer, the judgment in favor of the appellee must 
be reversed; and, as this view of the case is decisive against the 
right of the appellee to recover at all, a new trial will not be awarded. 
Judgment reversed, with costs above and below. 
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SUPREME COURT OF IOWA. 


MEYER 
v8. 
FIDELITY & CASUALTY CO., or New York.* 


The insured under an accident policy died as the result of a fall, and just 
prior to the fall was seen to stagger. 


Held, That evidence of the family and physician that he was previously in 
good health, so far as known, was not conclusive that the fall was due to 
vertigo, or some bodily infirmity, when there was expert evidence that it 
might be due to other causes. 


Disease” and “ bodily infirmity,” within the meaning of an accident policy, 
do not apply to a slight temporary disturbance, but to some morbid con- 
dition which tends to undermine the constitution. 


Injuries caused by a fall, chargeable to such temporary disorder, are violent, 
external, and accidental, within the meaning of an accident policy. 


T. A. Murpuy and Davison & Lanz, for Appellant. 


Coox & Dopar and Juttius Liscuer, for Appellee. 
Deemer, J. 


On the 24th day of December, 1891, the defendant issued a policy 
of accident insurance, for the sum of $5,000, to one Herman H. Meyer, 
insuring him against accidental injury occurring within one year 
from that date, and agreeing to pay his wife, the plaintiff herein, in 
the event of the death of the assured through external, violent, and 
accidental means, the amount of the policy. The policy also pro- 
vided that the insurance should not cover 

Injuries, fatal or otherwise, * * * resulting directly or indirectly from 
intoxicants, anesthetics, narcotics, sunstroke, freezing, vertigo, sleepwalking, 
fits, hernia, or any disease or bodily infirmity. 

The insured was a designer of machinery, and at the time of his 
death was the superintendent of the Davenport Foundry & Machine 
Company. Prior to his death, he was a man of good health, tem- 
perate in his habits, and industrious in his work. On the 21st day 
of October, 1892, he left his home in apparent good health and 
spirits, to go to the city of Quincy, in the state of Illinois. Arriving 
at Quincy at ten or eleven o’clock in the evening of that day, he 
went to the home of a brother who resided in that city, and passed 
the night with him. About eight o’clock next morning, he left his 
brother’s house, and went down into the city toa bank where his 
brother was engaged in business. Here he remained for about 
twenty minutes, when he left the bank, in quest of a certain tobacco 
factory. He was next seen about a block from the bank, by a lady 
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who, with a companion, with whom she was busily engaged in con- 
versation, was coming up the street towards the place where the 
assured was standing, or, more properly speaking, staggering, as a 
witness puts it. The attention of this lady was directed to Meyer by 
his conduct. She says that, when she first observed him, he was 
standing close to an electric-light pole, with his right arm raised and 
extended towards and about the pole, as if to gain a hold upon it; 
that he seemed to be making a continual effort to embrace or grasp 
the pole. His left hand was raised to about the height of his shoulder, 
as if to raise it to his head. During this time the assured’s body 
had a wavering or staggering motion. The witness did not keep 
her eyes upon Meyer, but walked some distance after she discovered 
him, and turned to go into a store which was nearly in front of where 
he was standing. Just as she turned to enter the store, she heard a 
thud or sound from behind, which again arrested her attention; and, 
upon looking around, she discovered Meyer lying upon his back, or 
nearly so, on the brick pavement, almost immediately in front of 
where he stood when she first saw him. Another witness saw Meyer 
just as he was falling, and saw his head strike the pavement. A third 
saw him, just as he was stepping off the edge of the flagging, stag- 
ger and fall. This witness does not remember of having noticed him 
before. He says he does not know and could not tell whether he 
tripped on the edge of the flagging, or simply staggered and fell. 
The fall resulted in the fracture of Meyer’s skull, from the effects of 
which he died ina few hours. The defendant refusing to pay the 
amount of the policy, plaintiff thereupon commenced this action, 
alleging the issuance of the policy, the death of the assured, and a 
compliance with all the conditions precedent on her part to a right 
of recovery. The defendent, in answer, admitted the issuance of 
the policy, and the death of Meyer resulting from injuries received 
through a fall, but denies that Meyer died from the direct effects of 
his injuries received in the fall. It is also pleaded that, at the time 
of the injury to Meyer, he had an attack of vertigo, fits, or heart 
trouble, and that the injury and death of Meyer were due to an at- 
tack of vertigo, fits, heart trouble, or some bodily infirmity. When 
the case came on for trial, the defendant, in open court, expressly 
admitted all the allegations of the petition, except any liability to 
plaintiff, and denied liability because of the facts stated in the an- 
swer, showing that the death of Meyer was the result of an attack 
of vertigo, fits, heart trouble, or some bodily infirmity, and claimed 
and was awarded the opening and closing. 

Three special interrogatories were submitted to the jury, to which 
they made answers as indicated. These interrogatories and answers 
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were as follows: “(1) Was the falling of H. H. Meyer on the brick 
pavement at Quincy, Ill., on October 22, 1892, at the time he was in- 
jured, caused directly or indirectly from fits, vertigo, or any disease 
or bodily infirmity? Ans. No. (2) If the falling of H. H. Meyer 
on the brick pavement was caused directly or indirectly by reason of 
any disorder in his physical condition at that time, did such condi- 
tion result from some temporary cause, and not from previous dis- 
ease or bodily infirmity? Ans. Yes. (3) If you answer the last 
interrogatory ‘Yes,’ was the disorder something other than fits or 
vertigo? Ans. Yes.” The jury also returned a general verdict for 
the plaintiff. 

The abstract contains several assignments of error, but the argu- 
ment of appellant’s counsel relates to but two subjects: First, it is 
insisted that the verdict is not sustained by sufficient evidence; ard, 
second, that the court erred in its instructions to the jury. Some 
other matters are referred to, which we may incidentally mention 
during the course of the opinion. 

As the defendant assumed the burden of showing that the injuries 
which caused the death of Meyer resulted directly or indirectly from 
an attack of vertigo, fits, heart trouble, or some bodily infirmity, it 
is manifest that the verdict is right, unless the evidence adduced to 
sustain this issue is so overwhelming as to produce the conviction 
that the verdict was the result of passion or prejudice, or unless, 
under the undisputed evidence in the case, no two minds of ordinary 
intelligence could reasonably and fairly come to any otber rational 
conclusion than that the injury and death of Meyer were due to or 
caused by an attack, as claimed by the defendant. We have already 
recited enough of the facts to show that the assured was a man of 
good health, and free from disease, so far as could be discovered by 
members of his family or by his family physician, up until within a 
few minutes of the accident. It is true that when first observed, 
just prior to his fall, he was staggering or wavering, as one might 
do who had an attack of vertigo, or who was subject to fits; but the 
experts whose testimony was adduced upon the trial say that his 
conduct might be due to a fainting spell, caused by some injury or 
shock to his system, or to an attack of indigestion, or to a number 
of other causes. There is no more reason for saying that the acci- 
dent was due to an attack of vertigo or fits than that it was caused 
by some slight injury just previously received, or to some other local 
cause, which resulted in a temporary faint, causing the fall. It will 
not do to say that the evidence shows beyond controversy that the 
injury and death were due to an attack of vertigo, fits, heart trouble, 
or some other bodily infirmity, unless we are prepared to hold that 
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any slight or temporary disorder is a “ bodily infirmity,” within the 
meaning of the policy. And this brings us to the second question 
in the case. 

2. The court instructed the jury, in substance, that, if the death 
of Meyer was due to an attack of vertigo or fits, then the plaintiff 
could not recover, nor did it matter whether the attack was sudden, 
unexpected, or temporary, or the manifestation of a permanent dis- 
order; but, with reference to “ disease ” and “ bodily infirmity,” the 
court gave this instruction: “ (6) If Herman H. Meyer’s fall was 
caused by disease, plaintiff cannot recover; but the question natur- 
ally arises, what is a ‘ disease’ within the meaning of the contract in 
suit? The ordinary definition of the word is: ‘Any derangement of 
the functions or alteration of the structure of the animal organs.’ 
This, as you will see, would include the slightest and most temporary 
ailment. But this is not its meaning as used in this policy. The 
policy or contract in suit singles out some particular diseases, as 
vertigo or fits, and exempts the company from liability for accidents 
caused thereby; and in such cases, as I have told you in the last in- 
struction, the company will be relieved from liability, even if the at- 
tack was sudden, unusual, and of a transient nature; but if you don’t 
find either of these two specially mentioned maladies to have been 
the cause of such accident, but are required to see whether such 
cause existed under the general head of ‘ disease,’ then you must 
accept this word as meaning some ailment or disorder of somewhat 
established or settled character, some physical disturbance to which 
Meyer was subject, and of which the attack that caused his fall was 
in some measure a recurrence. A mere temporary disorder, that 
was new or unusual with him, arising from some sudden and unex- 
pected derangement of the system, though it produced or caused 
unconsciousness, would not be a ‘disease,’ within the meaning of 
this contract, and would not exempt the defendant company from 
liability in this action. Here, again, you are limited to circumstan- 
tial evidence upon which you are to base your finding.” In another 
instruction the court said: “Construing the contract or policies 
sued upon, I may say that under its provision, if said Meyer’s fall 
was caused by vertigo or fits, or by reason of disease or bodily in- 
firmity, the defendant cannot be held liable in this action. And, 
under the facts in this case, the words ‘ disease’ and ‘ bodily infirm- 
ity’ must be considered as having the same meaning.” 

These instructions are vigorously assailed. It is contended on be- 
half of the company that it is exempt from liability on account of 
injury, through any defect, imperfection, weakness, or unhealthy 
state of the body, although the same was not a developed or 
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recognized disease; and that, while the words “any disease” would 
embrace and include any “ bodily infirmity,” yet ‘every bodily in- 
firmity ” would not necessarily be a disease. The iustruction with 
reference to an attack of vertigo or fits is not complained of, and 
the controlling point on this branch of the case turns upon the defi- 
nition given by the court of the terms “ disease” and “ bodily in- 
firmity.” It is said the court erred in holding them to mean, in 
effect, the same thing, and that, in any event, the sixth paragraph of 
the charge is erroneous and misleading. As used in this policy, we 
think the words “ disease” and “infirmity” mean practically the 
same thing. When speaking of an “infirmity,” we generally mean 
the state or quality of being infirm physically or otherwise—debility 
or weakness; and by the use of the word “ disease ” we desire to 
convey the impression of a morbid condition, resulting from some 
functional disturbance or failure of physical function which tends to 
undermine the constitution. We do not, as a general rule, apply 
either term to a slight and temporary disorder, or to the imperfect 
working of some function, which is over in a short period of time, 
and which, when recovered from, leaves the body in its normal con- 
dition. In using either of the words, we do not, as a rule, refer toa 
slight and mere temporary disturbance or enfeeblement. If this is 
true of our ordinary speaking and writing, it is certainly clear that 
the words should be given no broader meaning when we find them 
used by an insurance company in a clause of its policy which it relies 
upon to defeat a recovery thereon. The language used is made up 
of words framed by the company or its legal advisers in an attempt 
to limit as narrowly as possible the scope of the insurance; and it is 
a universal, as well as a fair, rule, adopted by the courts everywhere, 
to construe the terms of the policy most strongly against the assured, 
and to resolve every doubt or ambiguity in favor of the assured and 
against the assurer. The word “ disease,” when used in an ordinary 
life policy, has been given the meaning we think should be applied 
to it in this case in the following, among other, cases: Cushman vs. 
Insurance Co., 70 N. Y., 72; Insurance Co. vs. Heimann, 93 Ind., 24; 
Insurance Co. vs. McTague, 49 N. J. Law, 587; Pudritzky vs. Supreme 
Lodge, 76 Mich., 428; Brown vs. Insurance Co., 65 Mich., 306; Insur- 
ance Co. vs. Daviess’ Ex’r, 87 Ky., 541. See, also, Seiverts vs. Asso- 
ciation (Iowa). The instruction given by the court below is in 
harmony with our views, and clearly makes the distinction which we 
think ought to be preserved between mere temporary disorders and 
those functional disturbances which are ordinarily denominated 
“ diseases ” or “ bodily infirmities.” Our position has strong sup- 
port in the case of Indemnity Co. vs. Dorgan (7 C. C. A., 581), from 
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the United States Circuit Court of Appeals for the Sixth Circuit; 
Taft, J., writing the opinion. This authority is clearly in point, and 
was evidently followed by the learned district judge in preparing his 
instructions in this case. 

The phraseology of the sixth instruction is also complained of. It 
is said it required the defendant to prove that the attack was a re- 
currence of some previous attack, indicating a disorder, before it 
could be said to be a disease. We do not so understand the instruc- 
tion. The whole sentence a part of which.is complained of reads: 
“Then you must accept this word as meaning some ailment or dis- 
order of a somewhat established or settled character, some physical 
disturbance to which Meyer was subject, and of which the attack 
that caused his fall was in some manner a recurrence. A mere tem- 
porary disorder, that was new or unusual with him, arising from 
sudden and unexpected derangement of the system, though it pro- 
duced or caused unconsciousness, would not be a ‘ disease,’ within 
the meaning of this contract, and would not exempt the defendant 
company from liability in this action.” The instruction is clear and 
unambiguous, and is not fairly susceptible of the construction coun- 
sel would place upon it. It is also said that the court was in error 
in instructing with reference to disease, for the reason that defend- 
ant did not plead “disease,” but “ bodily infirmity.” The policy, 
however, used both terms, and reliance was placed upon the pro- 
vision. The court was required to so instruct in order to fully 
present the issues. 

It is also said in argument that the policy covers death from vio- 
lent, external, and accidental means, and that the proximate cause of 
death in this case was not the fall, but some disorder with which the 
deceased was afflicted. It is quite clear, both on principle and au- 
thority, that, if the disorder which caused the fall was temporary 
and unexpected, the injury was violent, external, and accidental, 
and the whole matter was properly left to the jury for them to deter- 
mine whether the disorder was of a temporary character. 

An exposition of what is proximate cause is not called for here. 
It is almost, if not quite, impossible to give a definition of the term 
‘“‘ proximate cause ” which shall at once be clear, accurate, and com- 
prehensive. It is sufficient to say that the question here mooted has 
been decided adversely to appellant by a long line of respectable 
authorities, among which are the Dorgan Case, supra, and Trew vs. 
Assurance Co., 4 Law T. (N. 8.), 833; Winspear vs. Insurance Co., 
6 Q. B. Div., 42; Lawrence vs. Insurance Co., 7 Q. B. Div., 216, also 
reported in 24 Alb. Law J., 331; Trew vs. Assurance Co., 6 Hurl. & 
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N., 838; Reynolds vs. Insurance Co., 22 Law T. (N. S.), 820; Insur- 
ance Co. vs. Crandal, 120 U. 8.,527. It seems to be a well-settled 
rule in insurance law to attribute an injury or loss to its proximate 
cause only; and, if this be true, the disorder, whatever it may have 
been, was but a condition, the fall being the sole and proximate cause 
of the injury. Lord Bacon’s maxim that “it were infinite for the 
law to judge the cause of causes, and their impulsions one of another; 
therefore it contenteth itself with the immediate cause, and judgeth 
of acts by that, without looking to any farther degree,’—-seems to 
apply to this character of cases. 

The instructions of the court below were correct; the verdict has 
support in the evidence; and the judgment is affirmed. 


SUPREME COURT OF MINNESOTA. 


ADAMS ET AL. 
v8, 
NORTHWESTERN ENDOWMENT & LEGACY ASS’N.* 
Held, That the defendant corporation is not the same person or association 


as the association of the same name which issued the certificate of insur- 
ance sued on, and hence is not liable thereon. 


Ep. T. Terrswortu and W. J. Haun, for Appellant. 
W. H. Apams, fur Respondents. 


Mircuett, J. 

In this action the plaintiffs seek to recover as the beneficiaries of 
a certificate of insurance issued in December, 1880, to one Adams 
by the “Northwestern Endowment & Legacy Association of Min- 
nesota,” whose name was afterwards changed to the “ Northwestern 
Endowment & Legacy Association.” The main question in the case 
is whether the association which issued the certificate and the de- 
fendant corporation are one and the same person or association. 
The following brief statement of facts will sufficiently outline the 
situation: In 1879 the association, which afterwards issued the cer- 
tificate in question, was attempted to be organized under the incor- 
poration laws of this state as a benevolent society, and assumed to 
do business as such until 1887. In May of that year we held that 
an association formed on that plan was not a “ benevolent society,” 
that there was no authority under the statute for its organization, 


* Decision rendered, December 13, 1895. Syllabus by the Court. 
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and hence that the attempt to incorporate it was abortive: State 
vs. Critchett, 37 Minn., 13. In view of this decision, the officers of 
this illegal association, “ with a few others,” organized the defendant 
corporation in pursuance of the provisions of Laws 1885, c. 184 (Rev. 
St. 1894, §§ 3296-3316), adopting the same name as that of the old 
association. Doubtless, as appears from the record, the object of 
organizing this corporation was to carry on the same general kind 
of business which had been previously carried on illegally by the old 
association, and at the same time, through and with this corporation, 
make some arrangement by which to protect, as far as possible, those 
insured in the old association. This old association had accumu- 
lated an endowment fund of over $21,000, which, on the winding-up 
of its business, would belong to its members. Its board of directors 
proposed to the corporation to transfer this fund to it, upon condi- 
tion that it would credit the same to the members of the old associ- 
ation,—his pru rata share to each,—and that all who desired to be 
transferred from the old to the new association might be allowed to 
do so, taking credit for their share of this endowment fund in the 
new association, or, if they did not elect to do so, then they might 
surrender their certificates and take their share of the fund in cash. 
The defendant corporation accepted this proposition, and also passed 
a resolution offering to the members of the old association to issue 
them certificates for one-half the amount of their old certificates, 
such new certificates to expire on the same date as the old ones, 
and not to charge them any admission fee. Adams’ pro rata share 
of this fund wes $16.50. Although he lived over six years after this, 
he neither accepted this proposition, nor called for his share of the 
fund in cash. The corporation never made any assessments against 
him, nor. in any way recognized him as a member. On the other 
hand, he never paid to it any dues or assessments. The defendant 
corporation kept his share of the endowment fund for him for about 
two years in an envelope in its safe, and, it not being called for, 
finally turned it into its “surplus” fund. On this state of facts the 
plaintiffs cannot recover against the defendant on this certificate. 
It is not the same entity as the old association, notwithstanding the 
identity of names and officers. It never made any contract with 
Adams. He never became a member of the corporation, and could 
not be compelled to do so without his consent. It takes two to 
make a contract. Suppose the defendant had made an assessment 
against him to pay one of its death losses. He certainly could not 
have been compelled to pay; and, if he was not liable to it asa 
member, certainly it was not liable to him-as such. Neither did the 
defendant ever assume the obligations of the old association. All it 
VoL. XXV.—23 
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ever agreed to do was to give him credit with his pro rata share of 
the fund, if he chose to become a member, and, if he did not, then 
to pay him, on demand, bis share in cash. It has never refused to 
do either. It has $16.50 of his money in its hands, and this is all 
the liability it ever incurred. It is not, and never was, liable on this 
certificate, issued by the old association. So far as appears, the or- 
ganization of the defendant corporation, and the arrangement made 
between it and the old association, were in entire good faith, and 
intended for the best interests of all concerned. There is no sug- 
gestion of any attempt to defraud or “freeze out” the members of 
the old association. If any such facts had appeared, a different case 
might have been presented. Order reversed. 
Buck, J., absent, took no part. 


SUPREME JUDICIAL COURT OF MAINE. 


—-—~ = 


RICHMOND 
vs. 


PHENIX ASSUR. CO. 


LIBERTY INS. CO* 


A sale and conveyance of the insured property terminates and avoids a policy 
which contains the following stipulation: ‘‘If the property be sold or 
transferred, * * * or if this policy shall be assigned before a loss, 
without the consent of the company indorsed hereon, * * * then, and 
in every such case, this policy shall be void.” 

Held, That there is no statute in this state affecting the force of suéh clauses 
in policies of insurance. 

Where the broker who procured the policy is not the agent of the insurance 
company, he cannot receive notice and give consent to the transfer or 
assignment of the policy, under Rev. St. c. 49, §§ 19, 90; nor is such au- 
thority conferred upon insurance brokers by St. 1891, c. 112. 


A policy containing 2 memorandum that makes it payable to a third party, 
in case of loss, to the extent of his interest, becomes functus ofticio when 
the interest of the insured ceases. 


J. P. Swasey and E. M. Briaes, for Plaintiff. 
Natuan & Henry B. Cueaves, Srepuen C. Perry and Henry W. 
Swasey, for Defendants. 
Emery, J. 
These are actions upon fire-insurance policies issued by the de- 
fendant companies. The plaintiff, Frederick S. Richmond, while the 


* Decision rendered, June 3, 1895. Official Syllabus. 
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owner in fee of the insured property, procured the insurance repre- 
sented by these policies through one George A. Gordon, an insur- 
ance broker, but not holding a commission as agent from either of 
the defendant companies. Soon afterwards, the plaintiff conveyed 
the insured property in fee to the American Bobbin, Spool & Shuttle 
Company, of Boston. Still later, but during the term covered by 
the policies, the insured property was wholly consumed by fire. 
The American Bobbin, Spool & Shuttle Company, after the fire, as- 
signed to the plaintiff (the original assured) all its claims under 
these policies, whereupon the plaintiff has now brought these suits. 

At the time of the fire, the plaintiff had no insurable interest in 
the property, and sustained no loss by the fire. He claims, however, 
that his grantees succeeded to his rights under the policies, and that 
he can maintain these actions for his own benefit under the assign- 
ment to him, or, at least, for the benetit of the American Bobbin, 
Spool & Shuttle Company, the owner at the time of the fire. 

In each of the policies issued by the Phcenix Assurance Company 
is the following clause of stipulation and condition:— 

If the property [insured] be sold or transferred, * * * or if this policy 
shall be assigned before a loss, without the consent of the company indorsed 
hereon, * * * then and in every such case this policy shall be void. 

In the policy issued by the Liberty Insurance Company is this 
clause of stipulation and condition:— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if * * * any change, other than by the 


death of the insured, take place in the interest, title, or possession of the sub- 
ject of insurance, or if this policy be assigned before a loss. 


There is nothing in our statutes affecting the natural force of 
these clauses: Waterhouse vs. Insurance Co., 69 Me., 409. The con- 
‘veyance of the insured property in fee by Mr. Richmond was within 
these clauses, and, by their express terms, that conveyance termi- 
nated or voided each of these policies, unless it was consented to by 
the company according to the terms of the policy: Brunswick Sav. 
Inst. vs. Commercial Union Ins. Co., 68 Me., 313; Gould vs. Insur- 
ance Co., 76 Me., 298. 

The case does not show any such consent on the part of either 
company. The plaintiff informed Mr. Gordon, the broker, of the 
change in ownership, and requested him to procure the necessary 
indorsement upon the policies, of the consent of the companies. 
Mr. Gordon testified that he communicated this information and re- 
quest to each insurance agent from whom he had procured the poli- 
cies. These agents explicitly deny having received any such infor- 
mation or request, and deny that they or their companies ever 
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consented to the transfer, or ever knew of it till after the fire. The 
three policies in the case do not show any indorsement of consent, 
and there is no evidence that the fourth policy (which is lost) ever 
bore any such indorsement. 

The plaintiff urges that George A. Gordon, the broker, should be 
considered the agent of the companies, to receive notice and accord 
consent, under sections 19 and 90 of the insurance act (Rev. St. c. 
49), and cites the language of the opinion in Day vs. Insurance Co., 
81 Me., 248. The evidence in the case shows affirmatively that Mr. 
Gordon was not the agent of either of the defendant companies, and 
did not assume to act for either of them. The plaintiff testified that 
he understood Mr. Gordon was not an agent of the companies. The 
statute providing for the licensing insurance brokers (St. 1891, c. 
112) does not confer upon such brokers any authority to bind insur- 
ance companies from whom they may obtain insurance for their 
principals. 

But these policies also contained this clause: “Loss, if any, paya- 
ble to Whitall, Tatum & Co., New York, as far as their interest may 
appear.” Whitall, Tatum & Co., after the fire, assigned to the plain- 
tiff all their interest in these policies. The plaintiff claims that the 
interest of Whitall, Tatum & Co. was not affected by his conveyance 
to the American Bobbin, Spool & Shuttle Company, to which con- 
veyance they were not parties, and that, as their assignee, he can 
recover their interest. The case does not show that Whitall, Tatum 
& Co. had any interest at the time of the fire, nor does it appear that 
any interest of that firm was ever insured. They procured no insur- 
ance, nor, so far as appears, did the plaintiff procure any insurance 
for them. The plaintiff simply insured his own interest, and then 
directed that, out of such sum as might accrue to him as insurance 
upon his interest, there should be paid to Whitall, Tatum & Co. 
enough to satisfy their claim. When the plaintiff’s own insurable 
interest vanished, Whitall, Tatum & Co.’s claim upon that interest 
also vanished. They were subject to all the conditions of the poli- 
cies: Biddeford Sav. Bank vs. Dwelling House Ins. Co., 81 Me., 506. 

Judgment for defendant in each case. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SCAMMELL ET Au. 
va. 
CHINA MUT. INS. CO.* 


Where at the time of cgntracting for insurance on a cargo the facts needed to 
fix the exact amount of insurance and the premium were not yet known, 
@ memorandum in the shape of an application setting forth the general 
features and amount of insurance with the premium ‘‘ open for particulars,” 
and marked ‘ binding” is sufficient to make it a valid contract, where it 
appeared that the parties were willing to agree upon a reasonable premium 
and were only waiting the receipt of the particulars to issue the policy. 

But the insured was bound upon receipt of the charter party containing the 
needed particulars to communicate them to the insurer that a completed 
policy might be issued, and an unreasonable delay in so doing avoids the 
contract. 


Cuas. Touro. Russexx, fur Plaintiffs. 
L. S. Dasney and J. D. Bryant, for Defendant. 


Know tron, J. 
The memorandum relied on by the plaintiffs as a contract is in the 
form of an application for insurance, containing a brief statement of 
particulars, and is marked “binding.” At the bottom are the words, 
“Send policy to Walker & Hughes, 63 Wall street, New York.” On 
its face it purports to be a preliminary and temporary arrangement, 
which contemplates the making of a full and definite contract in the 
form of a policy covering the same subject, with additional provisions. 
The premium which is to be paid as the consideration for the insur- 
ance, and which is, perhaps, the most important of the terms of the 
contract, is not fixed, but is left to be agreed upon when further 
information is obtained. At the time of the application the only 
information which the parties had in regard to the freight which 
was the subject of the insurance was derived from a very brief tele- 
graphic message. Several of.the particulars given in the application 
are stated in the most general terms, and against the word “ premium” 
are written the words, “ open for particulars.” It is contended with 
much force by the defendant that the memorandum lacks the 
essential features of a contract, in its failure to fix exactly the 
amount of the insurance, or to state the rate of premium, and 
authorities are cited which go far towards sustaining this contention: 
Hartshorn vs. Insurance Co., 15 Gray, 240, 244, 247, 249; Insurance 
Co. vs. Wright, 23 How., 401, 408, 409; Insurance Co. vs. Ewing, 92 


* Decision rendered, Oct, 17, 1895. 
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U. S., 377-381; Kimball vs. Insurance Co., 17 Fed., 625; Hamilton 
vs. Insurance Co., 5 Pa. St., 339; Strohn vs. Insurance Co., 37 Wis., 
625-631. In order to bind the parties by a contract of insurance, 
all the essential elements of the contract must be agreed upon, but 
in a case like this, where it is impossible at the time to obtain im- 
portant facts affecting the subject of their dealings, the parties may 
make a general agreement to accomplish their purpose as well as 
they can. The memorandum, applied to the admitted facts in this 
case, shows plainly that the parties desired to enter into a definite 
contract of insurance, in the form of a policy which should clearly 
state their rights and obligations. They had not sufficient facts in 
their possession to enable them to determine what would be a 
reasonable rate of premium, and the defendant declined to fix the 
premium until further information could be obtained. The risk was 
to commence soon, and the plaintiffs desired to be protected from 
the inception of it. The defendant was willing to give them this 
protection on reasonable terms, and both parties doubtless expected 
that the additional information necessary to enable them to make 
the final contract for the voyage would soon be obtained. They 
therefore agreed that the insurance should be binding to the amount 
of $3,000, temporarily, at a rate of premium which should be fair 
and reasonable, until such time as the rate could be fixed and the 
contemplated contract entered into. Each doubtless thought the 
other would act reasonably, by agreeing to a fair rate of premium, 
when the time should come for making the final contract, and each 
was willing to trust the other to that extent. Plainly, neither of 
them expected this to be anything more than a temporary arrange- 
ment to meet the emergency until further particulars could be ob- 
tained. We think this was a binding contract for the purpose for 
which it was made. If the vessel had sailed, and had been lost at 
sea, before the plaintiffs had a reasonable opportunity to furnish the 
further particulars, the defendant would have been bound to pay the 
insurance, and the plaintiffs would have been bound to pay a pre- 
mium, at a reasonable rate, for the risk as it was when the contract 
was made. Ifthe plaintiffs, when they received the charter party, had 
communicated the additional information obtained from it to the 
defendant, the parties would probably have agreed upon a rate of 
premium, and have embodied their contract, as then made, in a 
policy. But, if they had then been unable to agree upon the pre- 
mium, their temporary contract would have been terminated by its 
own limitation; the plaintiffs would have been at liberty to seek in- 
surance elsewhere, and would have been liable to pay the defendant, 
at a reasonable rate, for the time the insurance had continued. The 
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legal effect of the memorandum is the same as if it stated, in terms, 
that the insurance should continue, at a reasonable rate of premium, 
until the plaintiffs had an opportunity to furnish the further par- 
ticulars: that the plaintiffs would furnish them, and that both parties 
would then endeaver to agree upon a premium, and make a contract 
in the form of a policy. The plaintiffs were bound by their implied 
agreement to furnish tke particulars without unreasonable delay, 
and upon their failure to do so the preliminary contract of insurance 
came to anend. This is in accordance with the decision in Baker 
vs. Assurance Co. (162 Mass., 358), although in that case the agents 
who made the agreement had their offices side by side in the same 
building; and it was held, upon the conflicting testimony, that there 
might have been a finding either that the parol contract was for in- 
surance to continue temporarily, for a short time, until one of the 
agents should terminate it, or that it should continue only until the 
expiration of a reasonable time to enable the plaintiffs to ascertain 
in what terms they wished to take policies in writing. It was held 
that there was no evidence which would warrant a finding that there 
was a contract of insurance for a year. 

In the present case all the additional facts necessary to enable the 
parties to complete their contract, and to put it in the form of a 
policy, were known to the plaintiffs as soon as they received the 
charter party. This was sent them by the master of the vessel, and 
they received it about September 12, 1890. The memorandum sued 
on bears date July 30, 1890. The vessel did not sail on the voyage 
by which the freight was to be earned until September 22, 1890. 
The two particulars of which the parties were ignorant, which 
were important in determing the rate of premium to be paid, were 
the nature of the cargo and the port of destination. The cablegram 
which furnished their only information on the subject was in these 
words: “The vessel is fixed to load on the spot. Wood, forty francs. 
Queenstown, etc., for orders. U. K. or continent.” The charter 
party shows that the cargo was to be Quebracho wood, in logs, and 
contains stipulations in regard to their length, and how they should 
be loaded. The charter party also shows that the vessel was to pro- 
ceed to Queenstown, Falmouth, or Plymouth for orders, and was 
liable to be ordered to any port in the United Kingdom, or on the 
continent between Hamburg and Havre, Rouen excepted. It also 
contains provisions in regard to the mode of giving the orders. 
There was uncontradicted testimony that this kind of wood was very 
heavy, and was considered an undesirable risk. There was also evi- 
dence, which was not disputed, that the language of the cablegram 
and of the memorandum, “on the continent,” might include St. 
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Petersburg and ports on the North Sea, for which rates of insurance 
for a vessel starting at that season of the year would be very high, 
and that the charter party included only the usual range of ports on 
the continent. The plaintiffs’ agent testified, and it was not denied, 
that he tried to have the defendant’s agent tix the rate of premium 
when the application was presented, but the defendant’s agent said 
he would rather leave it open for particulars of the cargo. There is 
nothing in the circumstances to show that the rate of premium was 
to be kept open for any other particulars than those which were 
shown by the charter party, and these were in the possession of the 
plaintiffs, at their office in St. John, 10 days before the vessel sailed. 
It was the duty of the plaintiffs to communicate these facts to the 
defendaut at once, upon their receipt of them. Instead of doing 
so, they made no communication to the defendant until February 
11, 1891, when they made a claim for a total loss. They broke their 
implied contract when they neglected to communicate these facts 
within a reasonable time after the receipt of the charter party. 
Even if they were justified in waiting for the letter from the master 
of the vessel, which showed the exact quantity of the cargo, they 
failed to furnish the particulars to the defendant within a reasonable 
time, for they received this letter on October 27, 1890. This was 
almost two months before they got information of the loss of the 
vessel, which came by telegraph on December 16th. The vessel was 
abandoned at sea by the captain and crew on November 16th. 
There is no ground for the contention that the contract contemplated 
a delay in fixing the premium until the voyage should be made to 
Queenstown, Falmouth, or Plymouth, and orders should be received 
there to proceed to the port of discharge. To wait for the receipt 
of these orders, and the communication of them to the defendant in 
the ordinary way, would be to postpone the making of the contract 
of insurance until after the termination of the risk. Upon the con- 
ceded facts of the case, the plaintiffs failed to furnish the defendant, 
within a reasonable time, with the facts which were to be the 
foundation of the contemplated substantive contract of insurance, 
and the incidental and temporary arrangement made at the time of 
the application expired by the limitation which was one of its implied 
terms. The construction which we put upon this preliminary 
arrangement, in regard to the undertaking of the plaintiffs to 
furnish additional facts without unnecessary delay, accords with the 
testimony of all the experts as to the usage in similar cases. This 
usage almost necessarily results from the fact that the essence of a 
contract of insurance is to provide indemnity upon the payment of 
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an agreed sum, and not to insure for a price to be determined upon 
a quantum valebat after the termination of the risk. 

We see no error in the exclusion of certain answers in the dep- 
ositions offered by the plaintiffs. Only one or two of those answers, 
if received, would have had any tendency to show that the contract 
made in this case was to continue after the time when the plaintiffs 
should have furnished additional particulars to the defendants, and 
these were statements of the understanding of insurers, which were 
not competent to affect the interpretation which the law gives to such 
a contract: Odiorne vs. Insurance Co., 101 Mass., 551-553; Haskins 
vs. Warren, 115 Mass., 514, 535,536. A majority of the court are of 
opinion that there should be judgment on the verdict. 


SUPREME COURT OF OREGON. 


EGAN 
v8. 


WESTCHESTER FIRE INS. CO.* 


Under the provision of the New York Standard policy that no officer or agent 
or other representative shall have power to waive any of the provisions 
except by written endorsement, nor shall any privilege or permission be 
claimed by the insured unless so written, no parol waiver of the provi- 
sions by an agent can be claimed. 


L. B. Cox, for Appellant. 
S. C. Spencer and C. H. Carry, for Respondent. 
Bray, C. J. 

This is an action upon a fire-insurance policy issued by the de- 
fendant on the 17th day of March, 1893, covering loss or damage by 
fire to the personal property therein described, for the term of one 
year. The contract of insurance was made and the policy issued by 
one Hart, general agent of the defendant, residing in Portland, who 
was empowered to make such contracts and issue policies furnished 
in blank by the company to be countersigned by him, to renew the 
same, and to assent to transfers and assignments thereof within the 
territory covered by his agency. The policy in question is known 
as the “ New York Standard Policy,” and is in the form and contains 
the printed conditions usual in such policies, among which are the 
following :— 


* Decision rendered, Dec, 9, 1895. 
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This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the subject of insurance be per- 
sonal property and be or become incumbered by chattel mortgage. No suit 
or action on this policy for the recovery of any claim shall be sustainable in 
any court of law or equity until after full compliance by the insured with all 
of the foregoing requirements, nor unless commenced within twelve months 
next after the fire. 

By the concluding clause it is provided that 

No officer, agent, or other representative of this company shall have power 
to waive any provision or condition of this policy except such as by the terms 
of this policy may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions, no officer, agent, or repre- 
sentative shall have such power, or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless so written or 
attached. 

Some two or three months after the policy had been issued and 
delivered, and before the fire, which occurred in August, 1894, a 
chattel mortgage was placed on the property with the oral consent 
of Hart, but no indorsement to that effect was ever made upon the 
policy, nor was the company advised of the arrangement. It is ad- 
mitted that, unless the stipulation in regard to the effect of placing 
a chattel mortgage on the property was waived, the incumbrance 
rendered the policy void; so that the right of plaintiff to recover de- 
pends upon whether the agent, Hart, had authority to bind the 
company by an oral consent or agreement to waive cr modify the 
stipulations and conditions of the policy in this respect. 

There is a class of cases which hold that, where a person is author- 
ized by an insurance company to make a contract of insurance, he 
thereby becomes invested with authority to modify or waive the 
printed stipulations in the policy as to the condition of the property 
or other facts then existing. This doctrine proceeds on the theory 
that the contract or knowledge of the agent, within the scope of his 
real or apparent authority, is the contract or knowledge of his prin- 
cipal, and to that extent modifies or suspends the printed terms of 
the policy, which is prepared for general use, without reference to 
the particular case; contains numerous complex conditions and 
stipulations; and is generally not delivered to the insured until after 
the contract is closed. In such case it would certainly not be con- 
sonant with fair dealing to permit an insurer to escape liability be- 
cause of some stipulation in the policy, which it knew from the very 
threshold of the transaction, through the agent who made the con- 
tract, was not in accordance with the agreement between it and the 
assured, or to allow it to take advantage of some cause of forfeiture 


. 
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which it knew, at the time the contract was closed, would invalidate 
the policy from the time of its inception, and thus render it of no 
more use to the assured than so much waste paper. There is an- 
other class of cases which hold that a parol waiver of the conditions 
of an insurance policy by a general agent is binding on the company, 
although the policy may provide that such waiver can only be made 
in writing indorsed thereon, if the insured, dealing with the agent, 
has no notice of a limitation upon his authority to bind the company. 
But neither of these rules have any bearing on the question here 
presented. The policy in this case was issued and delivered long 
prior to the date of the alleged waiver, and contained on its face 
notice of the limitation on the power of the agents of the company. 
The plaintiff had accepted the contract, with all its limitations and 
conditions, and, in the absence of fraud, is conclusively presumed to 
have known that, by its express terms, the authority of the agents of 
defendant to waive or change it was limited and circumscribed. 
He was informed by the insurer, through the policy itself, that no 
agent, by virtue of a general appointment, had authority to change 
the contract in any other way than by writing indorsed thereon, 
and therefore, in dealing with Hart, he did so with knowledge of the 
limitation upon his authority to bind the company. After a contract 
of insurance is complete, the policy delivered and accepted, it be- 
comes binding upon the parties the same as any other valid 
contract, and its plain and unambiguous provisions must be inter- 
preted by the same rules. If, therefore, it contains a limitation 
upon the power and authority of an agent to subsequently waive its 
stipulations or change its terms, such provision is necessarily notice 
to the assured that, for such purpose, the power of the agent of the 
company is limited, whatever his authority may be in other respects. 
No rule is better settled than, where a limitation on the power of an 
agent is brought home to the person dealing with him, such person 
relies upon any act in excess of such limited authority at his peril; 
and, hence, when an insurance company limits the power of its 
agent, and notice of such limitation is brought home to the person 
dealing with him, it is not bound by any act done by the agent in 
contravention of such notice: Wood, Ins., § 107; Weidert vs. Insur- 
ance Co., 19 Or., 261. 

Now, in this case, the policy expressly provides that no officer or 
agent or other representative of the company shall have power to 
waive any provision or condition of the policy except by a writing 
upon or attached thereto, and that no privilege or permission affect- 
ing the insurance under the policy shall exist or be claimed by the 
assured unless so written or attached, and therefore the limitation 
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upon the authority of Hart was in effect written on the face of the 
policy. This stipulation is not illegal, nor against public policy, and 
the statement that no agent has authority to waive or change the 
terms or conditions of the policy, unless in writing, is notice to the 
assured of that fact. The relation of agency, it is true, is the result 
of the contract between the agent and his principal, and the power 
of the agent must be determined by his real or apparent authority, 
as gathered from facts in the case; and a declaration in an insur- 
rance policy, to the effect that no agent has authority to change or 
modify its terms or conditions, except in a specified manner, would 
not preclude the assured from showing, as a matter of fact, if he 
could, that the defendant did invest the agent with such authority. 
But where the policy itself, issued and delivered by an agent, in- 
forms the: assured that, for certain purposes, no officer, agent, or 
representative of the company has authority to bind it, except in a 
specified manner, it contains notice to him that the authority of the 
agent so issuing the policy is limited, and this limitation and restric- 
tion is binding upon the assured unless he can show that such power 
has been enlarged in some way. Mr. Hart was the general agent of 
the company, and unless his powers were expressly limited, and the 
assured had notice of such limitation, it would, perhaps, be presumed, 
from the nature of his agency, that he had power to modily or waive 
the terms of the policy, because, as general agent, he stood in the 
place of and represented the company, and could do whatever it 
could lawfully do. But in this case the policy contained upon its 
face a restriction upon his powers, which the assured must be held, 
in law, to have known. His apparent authority was limited by a 
recital in the body of the policy, assented to by the assured as a 
part thereof, and possessing the same binding force as any other 
provision of the contract. There was no evidence given or offered 
tending to show that Hart’s power had been in any way enlarged, 
or that he had authority to modify or change the contract as origin- 
ally mude. And, if it is to be enforced according to the principles 
governing other contracts under similar circumstances, we see no 
escape from the conclusion that Hart’s parol waiver of terms of the 
policy is not binding on the company. We must therefore hold 
that, after an insurance policy containing the provisions of the one 
before us has been delivered and accepted by the insured, a parol 
waiver of such provisions or any of them by the agent from whom 
the insurance was obtained, merely by virtue of such agency, is a 
nullity. This seems to be the result and logic of the adjudged 
cases where the same or similar provisions of insurance policies have 
come before the courts for consideration: Walsh vs. Insurance Co., 
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73 N. Y¥.,5; Quinlan vs. Insurance Co., 133 N. Y., 356; O’Brien vs. 
Insurance Co., 134 N. Y.,.28; Moore vs. Insurance Co., 141 N. Y., 
219; Baumgartel vs. Insurance Co., 136 N. Y., 547; Hankins vs. 
Insurance Co., 70 Wis., 1; Knudson vs. Insurance Co., 75 Wis., 198; 
Carey vs. Insurance Co., 84 Wis., 80; Cleaver vs. Insurance Co. 65 
Mich., 527; Gould vs. Insurance Co., 90 Mich., 302; Sprague vs. 
Insurance Co., 49 Mo. App., 423; Smith vs. Insurance Co., 60 Vt., 
682; Insurance Co. vs. Heiduk, 30 Neb., 288. 

The judgment is therefore reversed, and the cause remanded, 
with directions to sustain the motion for a nonsuit. 

Wolverton, J.. withholds his opinion for the present. 


SUPREME COURT OF ALABAMA. 


TUBB ) 


v8. 
LIVERPOOL & LONDON & GLOBE INS. a 


An answer charging false swearing as to value of insured good smust also 
allege that it was willful in order to be available as a defense on 
demurrer. 

The policy on goods ‘such as is usually kept in country stores,” contained a 
printed provision that it should be void if benzine and other inflammables 
were kept without consent. 

Held, That evidence was admissible to show that the articles kept were such 
as were usual in country stores. 


This action was brought on July 29, 1893, by the appellant, G. T. 
Tubb, against the appellee, the Liverpool & London & Globe Insur- 
ance Company, to recover “the value of a stock of general merchan- 
dise, such as is usually kept for sale in country stores, which the 
defendant, on the 8th day of April, 1893, insured against losses or 
injury by fire, and other perils, in a policy of insurance mentioned, 
for the term of one year, which stock of general merchandise was 

. wholly destroyed by fire on the 28th day of April, 1893.” The de- 
fendant pleaded several pleas, among which were the following: 
“Third. For further answer to the said complaint, the defendant 
says that in and by the terms of said policy, it is provided in sub- 
stance and made a condition thereof that the entire policy shall be 
void, if there be kept, used or allowed on the premises described 
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therein benzine, and defendant avers that there was a breach of 
said condition, for that the plaintiff did keep, use or allow benzine 
on said premises during the existence of said policy; and defendant 
avers that by the terms of the said policy it is also provided in sub- 
stance and made a condition thereof, that the policy should be null 
and void, if any kerosene oil, whether crude or refined, except re- 
fined kerosene for lights, or gunpowder were stored, used, kept or 
allowed on the premises, unless with the permission of the defend- 
ant indorsed on the policy, and defendant avers that by an indorse- 
ment on the policy the plaintiff was allowed to keep in his store two 
barrels of kerosene oil of not less than U. S. standard of 110 de- 
grees, and fifty pounds of gunpowder.” ‘Fourth. For further an- 
swer to said complaint, the defendant says that in and by the terms 
of said policy it is provided, in substance, and made a condition 
thereof, that the entire policy be void if there be kept, used or al- 
lowed on the premises described therein fireworks, and defendant 
avers that there was a breach of said condition for that the plaintiff 
did keep, use or allow fireworks on said premises during the exist- 
ence of said policy; and defendant avers that by the terms of said 
policy it is also provided in substance and made a condition thereof 
that the policy should be null and void if any kerosene oil, whether 
crude or refined, except refined kerosene oil for lights, or gunpow- 
der were stored, used, kept or allowed on the premises, unless with 
the permission of the defendant, indorsed on the policy, and the de- 
fendant avers that by an indorsement on the policy the plaintiff was 
allowed to keep in his store two barrels of kerosene oil of not less 
than U.S. standard of 110 degrees, and fifty pounds of gunpow- 
der.” ‘Tenth. For further answer to said complaint, the defendant 
says that in and by said policy it is provided in substance, that the 
entire policy shall be void in case of any false swearing by the in- 
sured touching any matter relating to said insurance or the subject 
thereof, whether before or after a loss, and defendant avers that 
after the loss of the said stock of merchandise, the plaintiff falsely 
swore that the cash value of the goods which was the subject of the 
insurance was three thousand, six hundred and fifty dollars ($3,650), 
and also falsely swore that the value of said stock of merchandise 
was three thousand, nine hundred and twenty-eight and 484, dollars 
($3,928.64), on the 23d day of January, 1893, and also falsely swore 
that he had never taken but one inventory of said stock of merchan- 
dise.” To the tenth plea, the plaintiff demurred on the grounds: 
(1) That it fails to allege that the false swearing charged therein was 
made with the intent to defraud, or was intentionally false; (2) that 
it fails to allege thatjthe;matters about which the swearing was done, 
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were material. To the third plea, the defendant replied as follows: 
(1) That at the time the fire originated, which destroyed the prop- 
erty insured, there was no benzine kept, used or allowed on the 
premises. (2) That in the policy of insurance sued on, the def:nd- 
ant insured the plaintiff’s stock of general merchandise, ‘‘ such as is 
usually kept for sale in country stores;” and that benzine was a part 
of the plaintiff’s stock of general merchandise, and was usually kept 
for sale in country stores. (3) That the provision mentioned in 
said plea regarding benzine was printed, and that by a provision of 
said contract of insurance sued on, which provision was partly 
printed and partly written, the defendant insured plaintiff’s stock of 
general merchandise, “‘ such as is usually kept for sale in country 
stores;” and that benzine was a part of his stock of general mer- 
chandise, and was usually kept in a stock of general merchandise 
such as is usually kept for sale in country stores. To the fourth 
plea the plaintiff filed the following replications: (1) That at the 
time the fire originated which destroyed the property insured, there 
were no fireworks used, allowed or kept in the premises. (2) That 
in the contract of insurance sued on, the defendant insured the 
plaintiff’s stock of merchandise, “such as is usually kept for sale in 
country stores,” and plaintiff avers that said fireworks were a part of 
his stock of general merchandise, and were generally kept in a stock 
of general merchandise, “such as is usually kept for sale in country 
stores.” (3) That the provision mentioned in said plea regarding 
fireworks was printed, and that by a provision of the contract of in- 
surance sued on, which provision was partly printed and partly 
written, “the defendant insured the plaintiff’s stock of general 
merchandise, and that fireworks were usually kept in a stock of 
general merchandise, such as is usually kept for sale in country 
stores.” The plaintiff also filed a replication to the third and fourth 
pleas, in which he averred that the destruction of the property 
mentioned in the complaint was not caused or affected by benzine 
or fireworks. The defendant demurred to the several replications 
of the plaintiff to the third and fourth pleas on the following 
grounds: (1) That the said replications are no answer to the pleas, 
because it is not denied therein that during the existence of the 
policy sued on benzine or fireworks were kept, used or allowed on 
the premises, without the consent of the defendants, and in violation 
of the provisions of the policy. (2) That it was alleged in said pleas 
that by the terms of the policy of insurance sued on, it was made a 
condition that if benzine or fireworks were kept, used or allowed on 
the premises during the existence of the policy, without the consent 
of the defendant, then the policy should be void; and it is not 
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denied in the said replications that the plaintiff did keep, use or allow 
benzine and fireworks on the premises without the consent of the 
defendants, and in violation of said condition of the policy. (3) 
That whether benzine or fireworks were kept on the premises or not, 
at the time of the fire, is wholly immaterial, and no answer to the pleas. 
(4) That whether the destruction of the property insured was caused 
or not, or in any manner affected, by benzine or fireworks, is imma- 
terial because, by the terms of the policy which was made a condi- 
tion, the policy would be void if such articles were used or allowed 
on the premises without the consent of the defendant. The plain- 
tiff’s demurrer to the 10th plea was overruled. The defendant's 
demurrer to plaintiff’s replication to the third and fourth pleas were 
sustained; and the plaintiff declining to plead further, judgment 
was rendered for the defendant. The plaintiff appeals, and assigns 
as error the rulings of the trial court upon the pleadings. 


Coteman & Banxueap, for Appellant. 

Lonpon & Titiman, for Appellee. 

Haratson, J. 

1. The demurrer to plea number 10 should have been sustained. 
The plea very carefully avoids the allegation that the alleged false 
or untruthful swearing was knowingly or willfully done. The au- 
thorities seem to be very uniform to the effect that the swearing 
such as is averred this policy required, and such as was made by 
the insured after the loss in proof of the value of the goods de- 
stroyed, in order to work an avoidance or forfeiture of the insur- 
ance, must have been knowingly and willfully done with a fraudu- 
lent purpose, and that a mere innocent mistake, or misstatement, 
or overvaluation, does not constitute a defense: 2 May, Ins., § 447; 2 
Wood, Ins., § 441; 1 Bid. Ins., § 444; 11 Am. & Eng. Enc. Law, 301; 
Titus vs. Insurance Co., 81 N. Y., 411; Insurance Co. vs. Cargett, 42 
Mich., 289; Dogge vs. Insurance Co., 49 Wis., 502; Insurance Co. 
vs. Grehan, 74 Ga., 642; Carson vs. Insurance Co., 43 N. J. Law, 
300; Insurance Oo. vs. Deford, 38 Md., 382; Little vs. Insurance Co., 
123 Mass., 380; Insurance Co. vs. Updegraff, 43 Pa. St., 350; Marion 
vs. Insurance Co., 35 Mo., 148; Gerhauser vs. Insurance Co., 7 Nev., 
171. The case of Claflin vs. Insurance Co. (110 U. S. 81, 3 Sup. 
Ct., 507), especially, and several other cases are referred to by 
counsel for defendant, and, on examination, they are found to be 
really not in conflict with the general doctrine as we have stated it, 
for in each it is predicted that the swearing must have been know- 
ingly or fraudulently made. In Claflin’s case, for instance, it was 
set up in the answer that the facts sworn to “were wholly false, as 
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said Murphy well knew.” And the court in the opinion, comment- 
ing upon this answer say: “A false answer as to any matter of fact 
material to the inquiry, knowingly and willfully made with intent to 
deceive the insurer, would be fraudulent. If it accomplished its 
result, it would be a fraud effected; if it failed, it would be a fraud 
attempted. And if the matter were material and the statement 
false, to the knowledge of the party making it, and willfully made, 
the intention to deceive the insurer would be necessarily implied, 
for the law presumes every man to intend the necessary consequence 
of his acts.” This accords with the general doctrine on the subject. 
The burden of proof of fraud is on the insurer, who sets it up, and 
he will not be allowed by the form of his plea, to shift it. Of course 
the question whether the facts show a willful and intentional mis- 
statement of facts, made for the purpose of defrauding the insur- 
ance company, is one for the jury: 1 Bid. Ins., § 442. 

2. The question involved on the trial of the demurrers to the 
pleas numbered 3 and 4 is, where the policy is partly written and 
partly printed, and in the written part, the insurer insures “the 
‘stock of general merchandise of the assured such as is usually kept 
for sale in country stores,” and contains articles which are specified 
in the printed part,—such as benzine, fireworks, kerosene oil and 
gunpowder,—which are prohibited from being kept, whether it can 
be shown that such stock of general merchandise includes the pro- 
hibited articles, and thereby defeats the prohibiting clause. In the 
third plea, as to which the breach of the policy is assigned, it is 
shown by the replication, that the provision for forfeiture for keep- 
ing benzine was printed, and so in the fourth as to fireworks; and, 
there is not, in either plea, any allegation that the provision in re- 
spect to kerosene oil or gunpowder, also prohibited, was broken, or 
that either of these last-named prohibited articles, as to which a 
permit to keep them, in limited quantities, was indorsed on the 
policy, were included in the same provision as the one in which 
benzine or fireworks were included, and there is no allegation that 
the kerosene oil and gunpowder provision was written or printed; 
but construing the pleas most strongly against the pleader, we 
must presume they were in a provision different from the benzine 
and fireworks provisions, and that they were printed. In Bolman 
vs. Lohman (79 Ala., 67), it was held that, in interpreting iustru- 
ments partly written and partly printed, the greater weight should 
be given to that which is written, for the presumption is that 
greater attention was bestowed on the written parts; that a printed 
form is intended for general use, without reference to particular ob- 


jects and aims, and that which is written is supposed to be dictated 
VOL. XXV.—24. 
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by the particular intention and purpose of the parties contracting: 
Thornton vs. Railroad Co., 84 Ala., 109, 4 South., 197. In constru- 
ing contracts of insurance, another settled rule of construction is, 
that courts, being strongly inclined against forfeitures, will construe 
all the conditions of the contract and the obligations imposed, liber- 
ally in favor of the assured, and strictly against the insurer: Insur- 
ance Co. vs. Young, 58 Ala., 476; Insurance Co. vs. Johnston, 80 
Ala., 467; Insurance Co. vs. Catchings (Ala.). And so, it is held, 
that where the terms of a policy are susceptible, without violence, 
of two interpretations, the construction most favorable to the in- 
sured should be adopted; and, in a case where it is doubtful what 
goods are covered by the policy, the doubt will be resolved 
against the insurer, and evidence will be admissible to resolve 
the doubt: 1 Wood, Ins., 142; 2 May, Ins.,§ 420. The foregoing 
do not in any wise conflict with other well understood rules for 
the construction of a policy of insurance,—that by the accept- 
ance of the policy the assured is estopped to deny his assent to its 
express stipulations (Brown vs. Insurance Cv., 86 Ala., 192; Insur- 
ance Co. vs. Smith, 92 Ala., 430); and that, where a policy contains 
language of ambiguous or of doubtful meaning, or some of its 
terms are inconsistent with others, parol evidence of usage ia ad- 
missible, so as to arrive at the intention, understanding and agree- 
ment of the parties, but that it can never overturn the positive re- 
quirements of the law, or the express contract of the parties: 
Buyck vs. Schwing, 100 Ala., 355; Railroad Co. vs. Hissong, 97 Ala., 
191, 192; Barlow vs. Lambert, 28 Ala., 708. 

3. Wood, in his work on Insurance, in treating of repugnant 
stipulations as to the subject-matter of the risk, says: “ Where the 
written portion of the policy describes the property insured as of a 
certain class, and the property as described embraces a class of 
articles ranked in the policy as hazardous, or which, by the printed 
terms of the policy, are prohibited, as if the goods are described as 
a stock, ‘such as is usually kept in a country store,’ and the printed 
portion of the policy prohibits the keeping of certain articles usually 
kept in a country store, the written portion of the policy overcomes 
the force of the printed stipulations, and the keeping of such arti- 
cles does not operate as a breach of the conditions of the policy. 
Thus, where a policy covered property described as a stock ‘such as 
is usually kept in a general retail store,’ and the keeping of gunpow- 
der was prohibited by the printed portion of the policy, it was held 
that if gunpowder formed a part of the stock usually kept in a ‘gen- 
eral retail store,’ the keeping of gunpowder was not a violation of 
the conditions of the policy;” and so of other prohibited articles 
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coming within the class of articles described by general designation; 
and he adds, “it may always be shown that such articles are usually 
kept as a part of the stock of the class insured, and if proved, the 
printed prohibitory clause is overcome by the written description 
of the class of property insured:” 1 Wood, Ins., § 64. Again, he 
says in section 69: “ Where there is anything in the written portion 
of the policy, or in the description of the property itself, that shows 
that any articles within the prohibited class are to be kept, the force 
of the printed clause is overcome, as the writing evidently expresses 
the understanding of the parties when the contract was actually 
made, while the printed portion of the policy only embodies the 
general terms upon which insurance, in the absence of special agree- 
ment, is made.” Maystates the rule to the same effect, as follows: 
“ And it may be stated as a general proposition that where, in the 
description of the subject-matter of insurance, a stock of goods or 
property embarked in a particular trade or manufacture, or any 
branch of business, is stated to be insured without qualification or 
exception, the policy covers all such special articles of merchandise, 
processes, practices, subordinate trades, and manufactures, as are 
necessarily or usually included in or incidental to the general sub- 
ject-matter of insurance, notwithstanding the policy may provide, by 
a general printed stipulation, that if the premises shall be used for, 
or appropriated to, the storing or vending of articles, or the carrying 
on of any trade, vocation or business denominated hazardous, extra- 
hazardous, or enumerated in the memorandum of special rates, the 
policy shall be void, and such included and incidental matters are 
within the excepted specifications:” 1 May, Ins., § 239. The rule is 
based on what is presumed to be the intention of the parties, that 
the entire subject-matter with all its incidents is to be protected, 
“and upon the further presumption that the written special de- 
scription of the particular subject-matter, whenever inconsistent 
with special printed clauses, must control;” a proposition, he adds, 
which has been established and illustrated by numerous adjudged 
cases, to which he refers. To the same effect is Fland. Ins., 309. 
Counsel for appellee relies much on the case of Steinbach vs. Insur- 
ance Co. (13 Wall., 183), which seems to be the leading case, usually 
cited as opposed to the rule as laid down above. In that case, the 
subject insured was described as, “On his stock of fancy goods, 
toys and other articles in his line- of business, * * * asa Ger- 
man jobber and importer. Privileged to keep firecrackers.” In the 
printed part of the policy fireworks were prohibited, and articles of 
the class to which they belonged added 50 cents more to the rate 
per $100, and to be covered were required to be specially written on 
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the policy. The plaintiff proposed to prove, “that fireworks consti- 
tuted an article in the line of business of a German jobber and im- 
porter.” Ina very brief opinion, without reference to an authority, 
the court decided that the evidence was inadmissible. It was as- 
signed as a reason for so holding that “the policy itself requires 
that fireworks shall be specially written in it. They are among the 
goods described as specially hazardous, and add 50 cents on the 
$100 to the ordinary rate of insurance,” and that it was impossible 
to think they were described by the general terms used in the policy. 
This case is clearly distinguishable from the class of cases such as 
we have on hand, as was held by Gresham, D. J., in Stout vs. Assur- 
ance Co., 12 Fed., 554, and in Plinsky vs. Insurance Co., 32 Fed., 47. 
But, if the case cited does conflict with the general doctrine as 
stated, it is opposed to the decisions of many of the state courts, and 
to the text-books above referred to on the subject. It is not denied 
that there are decisions holding to a contrary view, but the prepon- 
derance and weight of authority seem to sustain the view we take: 
Barnum vs. Insurance Co., 97 N. Y., 188; Steinbach vs. Insurance 
Co., 54 N. Y., 90. Without referring specially to the decided cases 
on the subject, they will be found collated under the sections in the 
text-books to which we have referred, and in 2 Bid. Ins., §752. Our 
conclusion is, that the demurrer to plaintiff ’s replications to pleas 3 
and 4 were improperly sustained. There were other rulings on the 
pleadings, but those we have noticed are the only ones insisted on 
in argument, and the errors assigned as to the others are waived. 
Reversed and remanded. 


————= 64> 


SUPREME COURT OF ARKANSAS. 


GERMANIA INS. CO. 
v8. 


BROMWELL.* 


The policy stipulated that the insured should keep a set of books showing a 
complete record of his transactions, 


Held, That evidence that before the issue of the policy the agent told the in- 
sured that such books need not be kept is inadmissible to vary or waive 
the written contract. 


Statement of facts by Rippick, J. 
This was an action upon an insurance policy issued to C. E. Brom- 
well by the Germania Fire Insurance Company. The amount of the 





* Decision rendered, Feb. 8, 1896. 
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policy was $500, apportioned as follows: $300 on stock of merchan- 
dise and $200 on furniture, household goods, etc. The insurance 
company admitted its liability for the loss of the furniture and 
household goods, but denied that it was liable for the merchandise 
The policy contained the usual iron safe clause, the material portion 
of which, so far as it is necessary to consider here, is as follows:— 

The assured under this policy hereby covenants to keep aset of books show- 
ing a complete record of business transacted, including all purchases and sales, 
together with the last inventory of said business; * * * and in case of 
loss, whether the store be open for business or not, the assured warrants and 
covenants to produce such books and inventory, and in the event of a failure 
to produce the same this policy shall be deemed null and void, and no suit or 
action at law shall be maintained thereon for any such loss. 

The policy also contained this provision:— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto; and no officer, agent or other repre- 
sentative of this company shall have power to waive any provision or condi- 
tion of this policy, except such as by the terms of this policy may be the sub- 
ject of agreement indorsed hereon or added hereto, and as to such provisions 
and conditions no officer, agent, or representative shall have such power, or 
be deemed or held to have waived such provisions or conditions, unless such 
waiver, if any, shall be written upon and attached hereto, etc. 

The plaintiff kept no books except one showing sales on credit. 
He had an inventory showing the amount of goods on hand several 
months before the fire, but he had no record of the cash sales made 
since the inventory was taken. The plaintiff and his wife, who acted 
as his agent in attending to the store, testified that Stone, the agent 
of the insurance company, came and looked at the premises and 
property before issuing the policy of insurance; that they at that 
time informed Stone that they could not keep books, and that the 
business was too small to justify the employment of a bookkeeper; 
that he thereupon said to them that it was not necessary to keep 
books. The testimony of Stone, the agent, tended to contradict this 
testimony of the plaintiff and his wife, but it is not necessary to 
set it out. There was a verdict and judgment in favor of plaintiff. 


Joun J. & E. C. Hornor, for Appellant. 
Quartes & Moors, for Appellee. 


Rivvick, J. (after stating the facts). 
It is admitted by Bromwell, the assured, that he did not comply 
with the provisions of the iron-safe clause in his policy. That clause 
required the assured to keep a set of books showing the changes 
taking place from time to time in the stock of goods insured. The 
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reason of it is apparent, for without such books the amount of mer- 
chandise on hand at time of the fire could not be told. Similar 
provisions have been frequently held valid by this court: Insurance 
Co. vs. Parker (Ark.); Assurance Co. vs. Altheimer, 58 Ark., 575; 
Insurance Co. vs. Wilkerson, 53 Ark., 353. As an excuse for failing 
to comply with this requirement of his policy, Bromwell testified 
that before the policy was issued the agent of the company told him 
that it was unnecessary to keep such books. But it was not compe- 
tent thus to contradict the material stipulations of the policy by evi- 
dence of the parol declarations of the parties made at the time or 
before the policy was issued. The rule that “ parol contemporaneous 
evidence is inadmissible to contradict or vary the terms of a valid 
written instrument ” applies to contracts of insurance as well as to 
other written or printed contracts: Robinson vs. Insurance Co., 51 
Ark., 441; Southern Ins. Co. vs: White, 58 Ark., 281; Weston vs. 
Emes, 1 Taunt., 115; Insurance Co. vs. Pruett, 74 Ala., 497; Thomp- 
son vs. Insurance Co., 104 U. S., 259; Insurance Co. vs. Mowry, 96 
U. S., 547; 1 Wood, Ins., 10; 1 Greenl. Ev., § 275. It is contended 
by counsel for appellee that this provision of the policy was waived 
by the declaration of the agent, made before the policy was issued 
and that the company cannot now assert it; but we think that this 
contention is not sound. The case of Sprott vs. Association (53 Ark., 
215), cited by counsel, does not support such contention, for there 
the written application for insurance, upon which the policy was is- 
sued, notified the insurer where the books would be kept. That was 
not an attempt to contradict the terms of the policy by evidence of 
parol contemporaneous statements, but by a writing which could be 
treated as a part of the contract. It is true there are many cases 
which hold that requirements as to notice and proof of loss may be 
waived. There are also many cases holding that an insurance com- 
pany may, under certain circumstances, be estopped from taking ad- 
vantage of a forfeiture or breach of a condition in the policy. “Any 
unequivocal and positive act of the company recognizing the policy 
as valid after a knowledge of its breach, or any act that puts the in- 
sured to unreasonable expense or trouble in the justifiable belief 
that the company still regards the policy as valid, will estop the 
company from taking advantage of the forfeiture: ” Rich. Ins., § 64; 
Wood, Ins., 1161; Insurance Co. vs. Brodie, 52 Ark., 11; Insurance 
Co. vs. Gibson, 53 Ark., 494. There are a large number of cases 
resting upon this rule, some of which have been cited by counsel, 
but there is a broad distinction between those cases and the one at 
bar. In those cases the acts of the agent or company which were 
treated as a waiver or were held to constitute an estoppel took place 
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at the time of or after the breach of the condition, but the declara- 
tions of the agent relied on here to create an estoppel or waiver by 
the company took place not only before the breach of the condition 
occurred, but before the policy was issued. An estoppel can seldom 
arise, except when the representation relates to a matter of fact ex- 
isting at the time or previously. Acts which waive a forfeiture must, 
of necessity, follow, or at least accompany, the acts which would 
otherwise constitute the forfeiture, for there cannot be a waiver of a 
forfeiture until a forfeiture exists. A company or its agents may, by 
acts clearly recognizing a policy as valid after notice of the facts, 
waive a breach of a condition in a policy already existing, but it 
cannot well be contended that an agent could, by his acts or declara- 
tions, waive the stipulations of a policy not then in existence: Ber- 
nard vs, Association, 32 N. Y. Supp., 223; Insurance Co. vs. Mowry, 
96 U. S., 547; Bigelow, Estop. (5th Ed.), 574; Thompson vs. Insur- 
ance Co., 104 U. S., 259; Insurance Co. vs. Pruett, 74 Ala., 497. This 
doctrine of estoppel and waiver has no application when the decla- 
ration of the agent relates to the rights depending upon contracts 
yet to be made, to which the person complaining is to be a party, 
for in such a case he has it in his power to protect himself by proper 
stipulations in the contract when reduced to writing: Insurance Co. 
vs. Mowry, 96 U. S., 547; Bigelow, Estop. (5th Ed.) 574. The case 
last cited arose upon a life-insurance policy. The agent had agreed 
that the insured should be notified by the company when each pre- 
mium fell due. No such provision was put in the policy, but by an 
express condition of the policy the company was released from lia- 
bility upon the failure of the insured to pay the premium when it 
matured. It was contended that the company could not insist upon 
this condition on account of the promise of the agent and the failure 
of the company to give the notice before the premium became due. 
“ But,” said the court, “to this position there is an obvious and com- 
plete answer. All previous verbal arrangements were merged in the 
written agreement. The understanding of the parties as to the 
amount of the insurance, the conditions upon which it should be 
payable, and the premium to be paid, were then expressed for the 
purpose of avoiding any controversy or question respecting them. 
The entire engagement of the parties, with all the conditions upon 
which its fulfillment could be ciaimed, must be conclusively pre- 
sumed to be then stated. If by inadvertence or mistake provisions 
other than those intended were inserted, or stipulated provisions 
were omitted, the parties could have recourse for a correction of the 
agreement to a court of equity, which is competent to give all need- 
ful relief in such cases. But, until thus corrected the policy must 
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be taken as expressing the final understanding of the assured and 
the insurance company:” Insurance Co. vs. Mowry, supra. The 
above extract from the opinion of the United States Supreme Court 
asserts only well-known rules of law which must apply in this case. 
If the agent of the insurance company agreed with appellee that he 
need not keep books, he should have refused to accept a policy in 
which it was expressly stipulated that he should keep books. If 
through mistake he accepted a policy which did not express the con- 
tract made with the agent, he should have applied to a court of 
equity to have the contract reformed. Having brought his action 
at law upon the policy, and prosecuted it to judgment, he has elected 
to treat it as expressing the true contract between himself and the 
company, and he cannot now recede from it, or contradict it: Wash- 
burn vs. Insurance Co., 114 Mass., 175. We must, therefore, in con- 
sidering this case, disregard entirely the testimony of oral contem- 
poraneous declarations which contradict the provisions of the policy, 
and we conclude that the judgment of the circuit court is without 
evidence to support in. The appellee undertook that he would keep 
a set of books showing a complete record of his business. He failed 
to do so, and by the terms of his contract he cannot recover. The 
judgment is reversed, and the cause remanded for further proceed- 
ings. Battle, J., dissenting. 
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UNITED STATES CIRCUIT COURT OF APPEALS, 


SIxTH CIRCUIT. 


INSURANCE CO. OF NORTH AMERICA 
v8. 


JOHNSON.* 


Where there is a constructive total loss and an abandonment by a part owner 
of his interest, it is not necessary to specify the precise fractional amount 
of such interest. 


Where the abandonment offered to make any further conveyance or assurance 
of title desired, its unqualified rejection is a waiver of objection to the 
form. 


Where it appeared that the party had an interest in the vessel and conveyed 
the same, with an agreement to warrant the title as free from incum- 
brance, the presumption is that it was unincumbered. 


C. E. Kremer, for Plaintiff in Error. 
Harvey D. Goutper, for Defendant in Error. 
Tart, C. J. 
The action below was by Henry J. Johnson, defendant in error, 
against the Insurance Company of North America, of Philadelphia, 


* Decision rendered October 8, 1895. 
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plaintiff in error, to recover the sum of $10,000, the full amount of 
a policy issued by the company to Johnson, as the owner of three- 
fourths interest in a lake steamer called the “V. Swain.” The 
steamer was valued, by agreement in the policy, at $33,600, and the 
limit of insurance on the interest insured was $21,600. The policy 
covered only total loss and general average. The vessel was burned 
to such an extent that Johnson claimed that under the terms of the 
policy it was a constructive total loss, giving him the right to 
abandon the vessel and recover the full amount of the policy. It 
was conceded that, in order to establish his right to abandon, John- 
son was obliged to show that it would have cost more than $25,200 
to repair the vessel and to restore it to its former condition. The 
defendant company made two points below, and makes but two here. 
The first is that there was no lawful abandonment, and the second 
that there was not sufficient evidence to show that it would have 
cost the required amount to repair the vessel. 
The abandonment was in the following terms:— 
November 20, 1893. 
To the Insurance Company of North America, George L. McCurdy, Man- 
ager, Chicago, Ill.—Dear Sir: Please take notice that I hereby abandon to 
you my interest in the steamer V. Swain, so far as covered by your hull policy 
No. 1,967, insuring $10,000 on my three-quarters interest upon a valuation of 
$33,600 for the whole vessel. Said steamer caught on fire, by which, on or 
about October 10, 1893, she was so greatly damaged as to become a con- 
structive total loss, under the terms and agreements of your said policy. In 
making this abandonment I reserve all the uninsured interest to which I am 
entitled. I further hereby warrant and agree to defend the interest hereby 
conveyed and abandoned to you against all and every person or persons 
whomsoever, and against all claims of every nature, and propose to make, 
execute, and deliver to you any further conveyance or assurance of title 
which you may reasonably require. Very respectfully, yours, 
H. J. Johnson. 
Insurance Company of North America of Philadelphia. 
Chicago, Nov. 23, 1893. 
H. D. Goulder, Esq., Cleveland, Ohio—Dear Sir: Your favor of the 22d 
received. I note that you have brought suit in the matter of the Swain. I 
received the notice of the abandonment, and hereby notify you that I decline 
to accept same. Is it necessary for me to notify the assured, or will this no- 
tice of declination be sufficient? I regret that the assured has seen fit to take 
this matterinto court. * * * Yours, truly, 
George L. McCurdy, Manager. 
Upon the question whether the cost of the necessary repairs to 
restore the vessel to its former condition would exceed $25,200, so 
as to create a constructive total loss, the issue was fairly presented 
to the jury, and the jury found the fact in favor of the plaintiff. The 
evidence set forth in the record is quite sufficient to justify the ver- 
dict. It is not for this court, on a proceeding in error in a case at 
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law, to weigh conflicting evidence. The verdict of the jury is con- 
clusive upon this issue. 

With reference to the sufficiency of the abandonment, it is first 
objected that there was no evidence before the jury to show that 
Jobnson had an unincumbered title to the vessel, as required by 
the policy. The language of the policy upon this point was as 
follows :— 

Moreover, no abandonment in any case whatever, even when the right to 
abandon may exist, shall be held or allowed, as effectual or valid, unless it 
shall be in writing signed by the insured, and delivered to the said company 
or its authorized agent; nor unless it shall be efficient, if accepted, to convey 
to and to vest in the said insurance company an unincumbered and perfect 
title to the subject abandoned. 

The evidence did show that Johnson was the owner of the inter- 
est insured. This was admitted in the pleadings. No instruction 
was asked from the court, based on the alleged defect in the plain- 
tiff’s proof, and we think it too late now, for the first time, in the 
court of appeals, for the defendant below to make it. More than 
that, we are of opinion that where a person is shown to be the 
owner of a ship, or an interest therein, and conveys the ship with 
an agreement to warrant the title as free and unincumbered, there 
is a presumption, in the absence of other evidence, that the title is 
unincumbered. 

Finally, it is objected that the abandonment is not in proper form, 
because it does not set out the exact interest of the plaintiff intended 
by him to be reserved in the ship. We are not called upon to de- 
cide the question whether the plaintiff had an uninsured interest in 
the vessel, which he was entitled to reserve on abandonment, for 
the affirmative of that question is conceded by defendant’s counsel. 
The only question presented to us, therefore, is whether the aban- 
donment was fatally defective because the plaintiff did not give by 
the exact fraction the interest sought to be abandoned. It is well 
settled that no particular form of words in an abandonment is neces- 
sary to make it legal, and that the mere form of expression used is 
not material, provided the policy does not stipulate otherwise. All 
that is necessary is that the intention to abandon shall be made clear 
enough fully to advise the underwriter that the vessel is turned 
over to him for the purpose: 2 Phil. Ins., §§ 1678, 1680; 2 Arn. Ins. 
(6th Ed.) p. 957; Comegys vs. Vasse, 1 Pet., 213; Insurance Co. vs. 
Southgate, 5 Pet., 604. We have found no authority which pre- 
scribes that an abandonment must state with mathematical exact- 
ness the interest conveyed. The terms of this policy require a 
certain form of abandonment, but there is no requirement that the 
exact interest of the assured shall be specified. The policy requires 
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that it shall be in writing signed by the insured, and delivered to 
the company or its authorized agent. In these respects the aban- 
donment in question is certainly sufficient. A further provision is 
that it must be efficient, if accepted, to convey to and vest in the in- 
surance company an unincumbered and perfect title to the subject 
abandoned. The abandonment was of the plaintiff’s interest, so far 
as covered by the policy. The reservation was of the uninsured in- 
terest to which Johnson was entitled. Reading the two together 
all that Johnson reserved was that which was not covered by the 
policy. Certainly this written abandonment worked a transfer of 
title to the insurance company, in accordance with the requirements 
of the policy, to the subject abandoned. That was its legal effect, 
and it could leave no doubt in the mind of the company of its right, 
if it chose to accept the act of abandonment, to proceed at once to 
take charge of the vessel and repair and sell the interest insured 
under the policy. If the plaintiff below had any interest which was 
uninsured, he, of course, was entitled to hold the company as the 
trustee for that part of the proceeds of the vessel. More than this, 
even if the form of abandonment was objectionable because of the 
indefiniteness of the reservation, this cannot now be made the basis 
of an objection. The abandonment was rejected absolutely, as we 
see from the letter of July 5th. If it were based on any formal 
ground, as, for instance, the indefiniteness of the abandonment, it 
would have been but fair in the defendant to say so at the time. 
The plaintiff proposed, in his letter of abandonment, to make any 
further conveyance or assurance of title which might be required. 
This was an invitation to object to the form of abandonment if un- 
satisfactory. Under such circumstances, a failure to object to the 
form of the abandonment at the time must be held to have been a 
waiver of any such objection. This is a reasonable application of 
the same doctrine which obtains in presenting claims for fire insur- 
ance indemnity. In such a case, if the insurer makes only a general 
objection to payment of the loss, on the ground that it did not exist, 
and points out no specific defect in the proof of loss, the company 
cannot thereafter set up a defect therein as a defense to recovery: 
Tayloe vs. Insurance Co., 9 How., 403; Insurance Co. vs. Pendleton, 
112 U. S., 709; Brink vs. Insurance Co., 80 N. Y., 113; Insurance 
Co. vs. Lawrence, 10 Pet., 507, 514; Insurance Co. vs. Hamilton, 16 
U. S. App., 366, 378, 8 C. C. A., 114. The judgment of the court 
below is affirmed, with costs. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


SURVICK 
v8. 
VALLEY MUT. LIFE ASS’N Et AtL.* 


Where in case of a mutual company a notice of assessment is sent through 
the mails but never received, and the by-laws provide that failure to pay 
within thirty days from mailing shall work a forfeiture, non-payment is 
not excused through the failure. 


A provision in the by-laws limiting the time within which such non-payment 
may be questioned to six months is valid. 


ALEexanDeR & Tesss, for Appellant. 
Ever & Exper and Gro. M. Cocuran, for Appellees. 


Bucwanay, J. 

The object of this suit was to compel the Valley Mutual Life Asso- 
ciation, one of the appellees, to reinstate a policy of insurance upon 
the life of William Lowe, the other appellee, which the defendant 
company had declared forfeited, and to restore the insured to all 
his rights as a member of that company; to declare that the mor- 
tality assessment No. 81, for the non-payment of which the policy 
had been declared forfeited, was not due, and had been illegally ex- 
acted from the complainant (who, by assignment, claimed to be 
beneficiary of said policy); that the defendant company be required 
to repay him the amount of former assessment illegally exacted 
from him for the creation of a fund for the benefit of the stockhold- 
ers, in violation of the premiums of the charter and by-laws of the 
defendant company; and that the defendant company be required 
to settle its account before a commissioner of the court, and to dis- 
close its accumulations and assets, what sums of money, if any, had 
been recently distributed to its stockholders, the necessity of the 
assessment No. 81, and of prior assessments, to restore to him all 
money that had been illegally collected from him; and for general 
relief. 

The first ground upon which the complainant based his right to 
have the policy reinstated was that he had received no notice that 
the assessment No. 81 had been made, for the non-payment of which 
the policy had been forfeited by the company, and that without such 
notice there could be no forfeiture. 

Article 17 of the by-laws of the defendant company provided that 
any member failing to pay his pro rata assessment within thirty days 
~® Decision rendered, Oct.3,189. |. | 
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from notification in person, or from date of mailing same to bis ad- 
dress, shall forfeit all right, title, and interest in the association, 
together with the amounts which had been previously paid. 

By the terms of the policy itself, it is expressly provided that 

The contract between the parties [insurer and insured] hereto is completely 
set forth in this certificate of membership, the application therefor, and by- 
laws and regulations of the association, taken together. 

While the evidence in this case shows that the complainant did 
not receive notice of assessment No. 81, it also shows that notice of 
such assessment was mailed to him as provided for in his contract. 

Parties have the right to agree what notice shall be given of as- 
sessments, and, if their agreement be that notice may be given by 
mail, it is sufficient to prove the mailing; and its failure to reach 
the assured by reason of its miscarriage in the mail will not excuse 
the non-payment of the assessment within the time prescribed: 
Bac. Ben. Soc., § 381; 2 May, Ins., § 562. The assignment of the 
policy to the complainant with the consent of the defendant com- 
pany placed him in the same condition and position with respect to 
all rights and liabilities under it that the insured had before the 
transfer: Bac. Ben. Soc., § 300. The complainant, being the assig- 
nee of the policy, and responsible for the assessments male, was the 
proper party to be notified of such assessments. 

The proof does not show that the practice of the company and its 
course of dealings with the complainant and others known to him 
were such as to induce a belief that so much of his contract as pro- 
vided for a forfeiture for the non-payment of an assessment would 
not be insisted on by the company. 

Under the terms of the contract between the parties, the defend- 
ant company had the right to declare the policy forfeited, unless the 
contention of the complainant can be sustained that assessment No. 
81 was levied in violation of the charter and by-laws of the company. 

By article 18 of the by-laws it is provided that no question shall 
be raised as to the right to make, or the necessity of making, any 
mortality assessment, made under any certificate of membership, 
except in the lifetime of the member or within six months from the 
time when it was made, and not then unless said assessment shall 
have been paid within thirty days from notice in person, or from 
date of mailing notice to the address of the member. 

Assessment No. 81 was made in May, 1891. No question was 
raised as to the right of the defendant company to make such as- 
sessment, or the necessity for making it, until this suit was insti- 
tuted, in January, 1892, more than six months afterwards. The 
time within which this question could be raised having elapsed, and 
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the conditions upon which it could be made not having been com- 
plied with, when this suit was instituted, the complainant was con- 
cluded from making it: Easley vs. Association (Va.). But, if he had 
not been barred of the right to make the question when he did 
make it, there is no proof that the assessment was not right and 
necessary. 

Under the facts and circumstances of this case, a court of equity, 
much as it dislikes forfeitures, has no power to set aside the forfeit- 
ure complained of, and restore complainant to his former rights in 
the defendant company: Klein vs. Insurance Co., 104 U. S., 88. 

The claim in the bill that the defendant company had, by illegal 
assessments, accumulated a large surplus for the benefit of its stock- 
holders, and in violation of the rights of the policyholders, being 
denied in the answer and wholly unsupported by the proof, the 
complainant had no right to the account prayed for, nor to the relief 
based upon it. 

It is unnecessary to pass upon the question raised by the demur- 
rer as to the misjoinder of parties and the misjoinder of causes of 
action, as the decree of the court in dismissing the bill upon the 
merits was plainly right. 

There is no error in the decree complained of, and it must be 
affirmed. 


COURT OF APPEALS OF NEW YORK. 


LADD ET AL. 
v8. 


“TNA INS. CO.* 


Effect of appeal from nonsuit as to evidence. 


The policy provided that it should be void if the mill should cease to be oper- 
ated for more than ten consecutive days. 


Held, That where the operation of the machinery was temporarily suspended 
owing to the illness of the sawyer, but other work was done about the 
mill, the policy was not avoided. 


A. H. Sawyer, for Appellant. 
Joun P. Ketzas, for Respondents. 
Barttett, J. 
This action was brought to recover on a policy of insurance cover- 
ing a frame water power sawmill building, and machinery contained 
~® Decision rendered, Nov.26,18%. #8 | 
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therein. The policy was issued to plaintiffs as owners of the prop- 
erty, and ran for one year from February 26, 1891. The property 
was totally destroyed by fire January 9, 1892. On June 29, 1891, 
the plaintiffs entered into a written contract to sell the property to 
King & Trushaw, and the latter at once entered into possession and 
occupancy, and operated the property, as plaintiffs claim, until its 
destruction by fire. On the 30th of June, 1891, an indorsement 
was made on the policy by the agent of the defendant, to the effect 
that title was in King & Trushaw, and loss, if any, payable to the 
plaintiffs as their interest might appear. 

It was one of the questions litigated on the trial whether the 
plaintiffs gave defendant such notice of the change of interest as 
was required by the terms of the policy, in view of the fact that the 
legal title was not vested in King & Trushaw at the time of the fire, 
although the indorsement on the policy stated that it was. Prior 
to the commencement of this action, King & Trushaw assigned to 
plaintiffs all their claims under the policy. As it is a well-settled 
rule that in determining the correctness of a nonsuit the plaintiff is 
entitled to the most favorable inferences deducible from the evi- 
dence, and all contested facts are to be deemed established in his 
favor, it will be assumed, for the purposes of this appeal, that the 
plaintiffs fully complied with the provisions of the policy as to 
change of interest, and were authorized to bring this action to re- 
cover any amount due from defendant by reason of the loss: Reh- 
berg vs. Mayor, etc., 91 N. Y., 141; Weil vs. Railroad Co., 119 
N. Y., 152. 

The AXtna Insurance Company defends this action mainly on the 
ground that the plaintiffs were conducting a manufacturing estab- 
lishment, and that for more than 10 consecutive days they had 
ceased to operate it as such, and had allowed it to become vacant or 
unoccupied. The material portions of the policy now to be con- 
strued read as follows, viz. :— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the subject of insurance be a man- 
ufacturing establishment, and * * * itcease to be operated for more than 
ten consecutive days; * * * or if a building herein described, whether 
intended for occupancy by owner or tenant, be or become vacant or unoccu- 
pied, and so remain for ten days. 

The facts, as the plaintiffs are entitled to claim them by the record 
as now presented, are as follows, viz.: After King & Trushaw entered 
into contract to purchase the insured property, they took possession 
at once, and made extensive repairs; King lived near the property, 
and was the sawyer, and Trushaw resided some 10 miles away. 
King, with an assistant, ran the mill until about December 11, 1891, 
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when he was taken ill, and compelled to discontinue work. It 
further appears by the testimony of Trushaw that he was at the mill 
on Tuesday, three or four days before the fire, and observed that 
there was considerable lumber piled up in and around the mill, and 
there were also logs there. The witness testified that on this occa- 
sion he sawed two logs, planed them, and drew them home. He 
also swears that, owing to King’s continued illness, he had prom- 
ised him to come the next Monday, and saw up some 100 or 150 logs 
which had been delivered at the mill, but that he was prevented 
from so doing by the fire. Lucy King, the wife of King, was called 
as a witness by defendant, and testified that her husband was dead. 
She corroborated Trushaw as to his running the mill the Tuesday 
before the tire. She also swore that during ber husband’s illness, 
and up to the time of the tire, logs were drawn to the mill, and lum- 
ber taken away. Fullerton, King’s assistant, was called by plaintiffs, 
and testified that when King was taken sick they had arranged to 
begin the next day to get out a bill of lumber from logs already de- 
livered for the purpose; that after King was taken ill, he (witness) 
cut wood for about a week. It also appears that the mill was in 
good shape and in condition to run. 

The learned counsel for the defendant contends that, notwith- 
standing this array of facts tending to show that the owners of the 
mill had not ceased to operate it, and the premises had not become 
vacant or unoccupied, there wasa plain violation of the provisions of 
the policy already quoted, for the reason that, on account of King’s 
sickness, the muchinery in the mill was not run for more than 10 
consecutive days. We are unable to agree with the defendant’s con- 
tention that this clause of the policy is too clear for argument, and 
that any temporary cessation of the operation of the maehinery in a 
manufacturing establishment by reason of sickness, breakdown, low 
water, or other unavoidable cause, although it is not the intent of 
the insured to cease operating, or to allow the premises to become 
vacant or unoccupied, is a clear violation of its provisions. We think 
this clause of the policy should be reasonably construed, so as to 
afford proper protection to both parties, rather than to give to it a 
meaning which must inevitably mislead the insured, and do violence 
to the plain language of the instrument. It does not seem possible 
that the owner of a manufacturing establishment, entering into the 
covenant and agreements tendered to him by the standard insurance 
policy of this state, would suppose that, if the necessary repairs of 
the machinery of his mill should take over 10 days, his insurance 
was forfeited, unless the consent of the company was obtained. If 
it is the intention of the legislature or the insurance companies to 
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force such a hard and unreasonable contract: upon the insured, it 
should be under a provision to that effect, worded in clear and un- 
mistakable terms. To give the policy the meaning insisted upon 
by the defendant is not only to disregard some of the previous de- 
cisions of this court construing provisions somewhat similar, but is 
to lose sight of the reason which has led insurance companies to 
protect themselves against risks on manufacturing establishments 
which have ceased to be operated, and business or residential prop- 
erty which has become vacant or unoccupied, to wit, the increase of 
the moral hazard. It is a fact well known to underwriters that the 
probability of loss is greatly increased when property of any kind 
becomes unproductive. An idle mill and a vacant dwelling house 
are undesirable risks. It does not follow, however, that a mill is 
idle by reason of temporary delays incident to the business, nor that 
a dwelling house is vacant or unoccupied, the owner of which, leav- 
ing it fully furnished, has turned the key, and left it for a short so- 
journ elsewhere. This court held that where the insurance was upon 
a sawmill run by water power, delays and interruptions incident to 
the business, such as low water, diminished custom, or derangement 
of the machinery, causing a temporary discontinuance of the active 
use of the mill, did not come within the terms of the policy avoiding 
it in case the premises became vacant and unoccupied: Whitney vs. 
Insurance Co., 72 N. Y.,117. In still another case this court de- 
cided, in construing a similar provision, that a dwelling house fur- 
nished throughout, from which the owner had removed for a season, 
intending to return and resume possession, was not vacant, within 
the meaning of the policy: Herrman vs. Insurance Co., 81 N. Y., 
184. In the case at bar the undisputed facts show that the business 
at plajntiffs’ mill was conducted as usual during the illness of King, 
with the exception of running the machinery. Logs were received, 
lumber delivered, and arrangements completed to supply King’s 
place as sawyer. There was noviolation of the policy either in letter 
or spirit, and we think the general term very properly ordered a 
new trial. 

The order appealed from should be affirmed, with costs, and judg- 
ment absolute ordered for the plaintiffs upon appellant’s stipulation. 
All concur. Ordered accordingly. 
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Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


BANKERS’ LIFE ASSOCIATION 
v8. 


LISCO.* 


In an action upon an insurance contract in the nature of a life-insurance pol- 
icy, the.defendant, having alleged that the misrepresentations upon which 
it had acted toits own disadvantage were contained in the written appli- 
cation of the assured, was properly held not entitled on the trial to show 
what oral representations the insured had made to a physician at the time 
the examination was being made, with a view to the approval or rejection 
of the insurance applied for. 


On the trial of an action for the recovery of the amount of a life-insurance 
policy, an affidavit of the beneficiary, which tended to show that, contrary 
to the representation of the assured in his application, said insured had 
been subject to epileptic fits, it was proper to permit such affiant to show 
that she never knowingly subscribed to or made the statements in the 
affidavit contained. 

Alleged misconduct of the counsel in the course of the trial in the district 
court, to which no objection was ruled upon, and as to which ruling conse- 
quently noexception was taken,cannot be considered in the supreme court. 


Greoory, Day & Day and Suttivan & Suttuivan, for Plaintiff in Error. 
Cowin & McHuen, fur Defendant in Error. 


Ryan, C. 

In this action in the District Court of Douglas County, the plaintiff 
in that court recovered judgment upon a verdict in her favor in the 
sum of $2,341.97. To reverse this judgment, the Bankers’ Life Asso- 
ciation, the judgment defendant, prosecutes error proceedings in 
this court. 

Sarah G. Lisco, the defendant in error, was the wife of John Lisco, 
who, on October 28, 1889, effected an insurance upon his life by be- 
coming a member of the aforesaid Bankers’ Life Association. On 
the 28th day of November, 1889, John Lisco died, and the present 
action was rendered necessary by the refusal of the plaintiff in error 
to pay the amount to which the defendant in error was apparently 
entitled by the terms of the contract under which its membership 
had been bestowed upon the deceased. In brief, the refusal to make 
the payment was, as stated in the answer, because of misrepresenta- 
tions of John Lisco as to the history and condition of his health, and 
as to his habits, which were made in his application for membership, 
as aforesaid. In respect to his habits it was alleged by the answer 
that the drinking of wine, spirits, or malt liquor had been falsely 

* Decision rendered, Mar. 3, 1896. Syllabus by the Court. 
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represented by the applicant not to be with him a daily habit. It 
was further alleged that, by his excessive use of intoxicating liquors 
after he became a member of said association, John Lisco forfeited 
his rights as such member. In respect to the applicant’s health and 
the true history thereof, it was by answer averred that he was sub- 
ject to epileptic fits, which fact he failed by his application to dis- 
close, though one question therein answered falsely by him should 
have disclosed that fact had it been answered truly. By the answer 
it was furthermore alleged that the death of John Lisco was caused 
by an epileptic fit, and that, by the terms of the express conditions 
of the contract between the Bankers’ Life Association and John Lisco, 
the above misrepresentations rendered void the claim of the defend- 
ant in error. 

The evidence as to whether John Lisco was in the daily habit of 
using intoxicating liquors was very contradictory, and, therefore, the 
special finding of the jury upon that proposition cannot be disturbed. 
There was also evidence from which the jury might have inferred 
that John Lisco had been subject to epilepsy for some years before 
he made application for membership in the Bankers’ Life Associa- 
tion, but there was no evidence that his death was caused by epilepsy. 
There was an apparent preponderance contrary to the showing that 
he had ever been subject to epilepsy, and upon this the special find- 
ing cannot be disturbed. Of the evidence tending to establish the 
affirmative of the proposition last above referred to, one portion was 
an affidavit made by Sarah G. Lisco, the defendant in error, on Jan- 
uary 11, 1890, in which was the following language: “I am the wife 


of the deceased, John Lisco, and my lamented husband had not, to . 


my knowledge, had an epileptic fit for the last five or six years, and 
no other sickness; only occasionally that of sick headache, and prior 
to that time not to exceed two or three fits a year; some years not 
any at all.” This affidavit, it would seem, was sent to the Bankers’ 
Life Association, at Des Moines, Iowa, and was introduced in evi- 
dence, in connection with a deposition of one of the officers of the 
aforesaid association. It is insisted that there was error in permit- 
ting Mrs. Lisco to testify as to the ill health with which she was suf- 
fering at the date of said affidavit, and that she never knowingly 
subscribed or swore to the above-quoted statements. We have had 
called to our notice, and have been able to discover no good reason 
why Mrs. Lisco should not have been permitted to deny these state- 
ments imputed to her. The weight to be given such denial was 
solely a question of fact to be considered by the jury. 

The matters of defense pleaded in the answer to avoid the alleged 
liability of the plaintiff in error were all predicated upon written 
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statements made in the application of Lisco. It was therefore im- 
proper to prove that oral statements were made by Lisco to the 
medical examiner outside the written matters pleaded as aforesaid 
for the purpose of obtaining insurance; at least, we are unaware of 
any theory on which such evidence could be competent, and upon 
this point there was no attempt to enlighten by offers of what the 
proposed testimony would disclose if permitted to be given. The 
district court therefore properly sustained an objection to the ques- 
tion propounded as to what these statements were, which were made 
to the medical examiner, and which were not included in the written 
application. 

It is urged in the petition in error that the court erred in failing 
to state to the jury that in the answer it was pleaded that John 
Lisco warranted his statements in the application to be true. It may 
be that the force of this objection is not clearly understood, but it 
does seem to us that plaintiff in error has no just cause of complaint 
in view of the following considerations: The court, in describing the 
answer, used this language: “The defendant claims in its answer 
that the said Lisco, in his application for insurance, misrepresented 
and made untrue answers of his physical condition, and that, by 
reason thereof, said certificate had become null and void.” The cer- 
tificate referred to in the above instructions, in so far as it should 
be considered in this case, was described in the pleadings, and 
throughout the trial was treated as performing the same offices as 
are ordinarily performed by an insurance policy. In the first, fourth, 
and sixth instructions given upon request of the plaintiff in error, 
the jury were, in express terms, told that the several representations 
amounted to warranties, and we cannot see why any failure in the 
description of the issues in this respect raised by the answer were 
not cured, if, indeed, a fuller description thereof was necessary, 
which we greatly doubt. 

To instructions 1, 2, 3, and 4, given by the court upon its own 
motion, a single exception in gross was taken, and in the motion for 
a new trial the same method was pursued. Although, by the 
amended petition in error, the correctness of the particular instruc- 
tion given by the court numbered 2 is challenged separately from 
any other, we are not justified in overlooking the above-described 
previous grouping of the instructions; and, as some of them were 
undoubtedly given properly, we cannot consider whether or not 
there was error in giving instruction numbered 2, separately assailed 
by the amended petition in error. 

It is finally urged that there was misconduct upon the part of the 
counsel for the defendant in error, as asserted, in presenting as facts 
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a whole series of matters which were outside the record, were not 
embraced in any evidence, and in reality were untrue. While the 
fact that objection was made to this language was recited in the affi- 
davit, in which alone is there found any reference to this part of the 
trial, there was no ruling upon or exception as to such ruling taken 
by the plaintiff in error. This was indispensably necessary to secure 
a review of alleged errors of this nature: Gran vs. Houston, 45 
Neb., 813. 

There being discovered no prejudicial error in the record, the 
judgment of the district court is affirmed. Affirmed. 


SUPREME COURT OF MINNESOTA. 


QUIGLEY ET AL. 
v8. 
ST. PAUL TITLE INSURANCE & TRUST CO." 


Certain propositions of law contended for by appellant held not warranted 
by the evidence. 

Action by the insured against the insurer on a title insurance policy. Held, 
under the terms of the policy, when the insurer corporation undertook 
to defend the title or interest of the insured, it was bound to protect him 
through all stages of the proceeding against him (as well after the fore- 
closure sale as before the judgment in the proceeding), or else notify him 
that it would not, and furnish him all necessary information of the 
status of the proceeding in time to enable him to protect himself. 


When, after the giving of such a notice, the insurer defended the insured in 
the proceeding, held, the notice was thereby withdrawn. 


Held, further, the evidence is not sufficient to show that, after it abandoned 
any further attempt to protect him, it again gave him such a notice. 


Stevens, O’Brien, Cote & Atsrecut, for Appellant. 
Stites W. Burr, for Respondents. 
Canty, J. 

Most of the facts necessary to the understanding of this case are 
recited in the opinion on the former appeal, in which a new trial 
was granted: 24 Ins. L. J., 349. The case has since been tried a 
second time, resulting in a verdict for plaintiff for the sum of $2,650, 
and from an order denying a new trial defendant takes this appeal, 
which presents some questions not presented by the former appeal. 
On the last trial, two officers of the defendant company testified in 
its behalf that they notified the loan agent, Lee, after the mechanic’s 


* Decision rendered, Feb. 7, 186. Syllabus by the Court. 





390 Supreme Court of Minnesota. [ May, 


lien foreclosure suit was commenced, and before the foreclosure sale 
in that suit, and again after the sale, and before the year to redeem 
expired, that the defendant would look to him to take care of that 
lien. There is also evidence tending to prove that, for the purpose 
of receiving such a notice, Lee was the agent of the mortgagee, 
Quigley, up to the time of his death. The evidence tends to prove 
that Lee, as agent for Quigley, had authority to look after and pro- 
tect Quigley’s rights as mortgagee in a number of mortgages held 
by him on St. Paul property, and that the receiving of such a notice 
was within the scope of Lee’s authority. The amount of the 
mechanic’s lien claim was but $95, the amount of the judgment in 
the foreclosure suit to enforce the same was but $139.48, and the 
mortgaged premises sold on the foreclosure sale for $157.56. By 
neglecting to redeem from this sale, the premises (found by the jury 
to be worth $2,650) were lost when the year to redeem expired. 

It is contended by appellant that Quigley, through his agent, Lee, 
received notice from defendant that he must take care of this lien 
and redeem from the foreclosure sale, himself; that he was bound 
to do so; and that, by failing to do so, he could not increase the 
liability of defendant, whose contract with him was merely to 
indemnify and save him harmless, and insure his interest in the 
premises as mortgagee. It is contended that, under these circum- 
stances, appellant is liable only for the amount of the incumbrance, 
which, at most, was only the amount necessary to redeem from the 
foreclosure sale, which was very much less than the value of the 
property. The court below did not accept these propositions as law 
applicable to this case, but charged the jury that plaintiff is entitled, 
in any event, to recover $2,200, the amount of the insurance policy, 
if the mortgaged premises were worth that much; and if they were 
not worth that much, he was entitled to recover the amount of their 
value. This is assigned as error. Let us examine the evidence on 
which appellant claims that this rule of law should have been laid 
down. It was admitted on the trial, by defendant, that neither 
Quigley, nor his heirs or executors, had any knowledge of the 
mechanic’s lien claim in question, or of the proceedings to foreclose 
the same, until after the year to redeem had expired, and that 
Quigley never had any notice of any of these things, except such 
as could be imputed to him through the knowledge of Lee and the 
notices to him. Auerbach, the president of the defendant company, 
testified that, after the lien suit was commenced, and before the 
foreclosure sale under the same, he notified Lee that he (Lee) must 
pay the lien. For all that appears, this notice may have been given 
before defendant elected to take upon itself the defense of that suit, 
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and for the purposes of this case we must assume that it was given 
before. If, after the giving of this notice, the defendant proceeded 
to contest the lien claim, it amounted to a withdrawal of its notice; 
and until it abandoned that contest, and again notified Quigley or 
his agent thereof, he would hardly be justified in paying the lien 
claim and the costs which defendant was incurring in defending the 
same, and in attempting to hold defendant liable to reimburse him 
for all he so paid. After defendant had abandoned any further 
defense of the lien suit, or any further efforts to protect Quigley 
from that claim, he was entitled to a new notice giving him the 
status of that claim at that time. The witness, Auerbach, testified 
that he again notified Lee, after the foreclosure sale, and during the 
year of redemption, that he (Lee) must redeem from the sale. It 
nowhere appears at what time during the year of redemption this 
notice was given. The year to redeem expired on August 17, 1892, 
and Quigley died on the 10th of March prior. The death of Quigley 
terminated Lee’s agency, and, for all that appears, the notice may 
have been given to Lee after Lee’s agency was thus terminated. 
The evidence of the other officer of defendant is still more indefinite 
as to when, during all the period from the time the suit was com- 
menced until the time to redeem expired, he notified Lee that he 
(Lee) must pay the claim. Then we are of the opinion that the 
evidence is not sufficient to show that any such notice was given 
Lee, after defendant had abandoned the further defense of the lien 
suit, and before the death of Quigley. 

Lee retained in his hands the proceeds of the mortgage loan, out 
of which he paid a large number of other liens similar to this. The 
evidence tends strongly to show that he held this money, not as the 
agent of Quigley, but as the trustee of the mortgagor, Mrs. Kingsley, 
and of this defendant, for the purpose of satisfying all such liens 
out of it, and thereby protecting defendant on this insurance policy; 
that this arrangement was made in lieu of a bond from the 
mortgagor to protect the defendant from these liens, and that the 
demands made on Lee by these witnesses were that he satisfy this 
lien out of this fund. But we do not place our decision on this 
ground, or consider what force should be given to this evidence in 
disposing of the case. 

As we held on the former appeal, when, under the terms of this 
policy, the insurer undertook to defend the insured, it was bound to 
protect him through all stages of the proceeding, or else notify him 
that it would not in time to enable him to protect himself. It was 
also bound to furnish him at such time all reasonable information of 
the status of the adverse claim, so as to enable him to take all proper 
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precautions for his protection. The defendant failed to protect the 
insured, and has failed to prove that it gave him any such notice in 
time to enable him to protect himself; therefore, as a question of 
law, the plaintiff was entitled to recover full compensatory damages. 
This disposes of all the questions raised worthy of consideration 
and not disposed of by the former appeal. The order appealed 
from is affirmed. 


SUPREME COURT OF IOWA. 


—_— 


HEUSINKVELD 
v8. 


ST. PAUL FIRE & MARINE INS. CO.* 


Where the petition alleged giving notice and making proofs of loss as required, 
the plaintiff cannot prove their waiver. 


Carpenters’ estimates of the cost of replacement are not adequate proofs of loss. 


C. E. Campsett, for Appellant. 
E. W. Rosey, for Appellee. 
Deemer, J. 

On the 17th day of September, 1892, the defendant issued to 
plaintiff a policy of insurance covering certain property in the town 
of Maurice, in Sioux County. Loss, if any, was made payable toa 
mortgagee as his interest may appear. Afterwards an indorsement 
was made upor the policy, making it payable to Heusinkveld. On 
the 11th day of January, the property was totally destroyed by fire, 
and on the 21st day of January, Heusinkveld assigned his interest 
in the policy to one D. Bruins. The defendant refused to pay the 
amount of the loss, and thereupon this action was commenced to 
recover the amount of the policy. Plaintiff, after alleging the ma- 
terial facts with reference to the issuance and assignment of the 
policy, further averred that he gave defendant notice of the loss on 
the 12th day of January, 1893, and within thirty days thereafter 
made due proofs of loss as required by the policy. The defendant, 
in answer, denied the giving of notice and the making of proofs of 
loss as alleged; averred that the premises were mortgaged at the 
time the policy was issued; that the insured failed to advise defend- 
ant of the fact, and that the policy contains no mention of the mort- 
gage. Defendant further alleged that the policy inhibits assignments 
unless consented to and approved by the company, and averred that 
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the assignment to Bruins was without its knowledge and consent, 
and therefore void. The case on the issues thus joined went to trial 
to a jury, and the court, at the close of the introduction of testimony, 
submitted but two questions to them for their determination, viz.: 
(1) Whether the assured gave notice and made proofs of loss to the 
company as required by the terms of the policy; and (2) did the 
company waive notice and proofs of loss? The jury returned a gen- 
eral verdict for plaintiff, upon which judgment was rendered, and 
defendant appeals. 

1. After the filing of the original answer, and before the case was 
called for trial, the defendant asked leave to file an amended and 
substituted answer, pleading more specifically some of the defenses 
set forth in the original answer, omitting others, and adding two 
additional grounds. The request was refused, and exception taken, 
The matter of allowing amendments to pleadings is so much a mat- 
ter of discretion with the trial court that we will not interfere, in 
the absence of a showing of legal abuse of this discretion. Such 
showing is not made in this case. 

2. The court, as we have said, submitted to the jury the question 
as to whether the defendant waived notice of the fire and proofs of 
loss. This was clearly error, for there was no pleading to justify it. 
The petition alleged the giving of notice and the making of proofs 
as required by the terms of the policy. Under these allegations the 
plaintiff could not prove waiver. This question is well settled by 
our own cases. See Welsh vs. Insurance Co., 71 Iowa, 337; Kiseman 
vs. Insurance Co., 74 Iowa, 11; Heusinkveld vs. Insurance Co. (de- 
cided at present term). The court was aiso in error in submitting 
the question as to whether notice was given and proofs of loss made, 
for the reason that there is no evidence of a compliance with the 
terms of the policy in reference to these matters. The only testimony 
with reference to the making of proois of loss is as follows: “ Q. State 
if they sent shortly, or if any time thereafter they sent their agent 
there to investigate. A. Yes, sir; there was a man came up there 
the 25th of January. Mr. Hoffman was one of them, and there was 
another man with him. I don’t recollect who he was. (Defendant 
moved to strike the answer out because the question called for the 
conclusion of the witness, and because it is incompetent, immaterial, 
and irrelevant. Overruled. Exception.) A. Yes, sir; it was this 
Mr. Hoffman I referred to a moment ago. The same Hoffman that 
took the insurance as agent. Q. State what directions, if any, he 
gave you in relation to making proof. (Objected to as incompetent, 
immaterial, and irrelevant.) By the Court: Who is this,—Mr. Hoff- 
man? Mr. Robey: Yes, sir; the agent of the company. By the 
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Court: The objection will be overruled. (Defendant excepts.) A. He 
said the building was gone, and there was nothing left there, and 
he told me to get a couple of carpenters, and get them to estimate 
what the building would cost at the present time to put it up, and 
put their value on the building, and what they thought it would be 
worth at the present time when the fire occurred. Yes, sir; I did 
this. They each made out a bill, and we sent that in to the com- 
pany about a couple of weeks, may be longer, after the fire. I se- 
lected two carpenters, John Lynch and Henry Garretson. Q. You 
sent this proof, as directed by Mr. Hoffman, to the company? A. Yes, 
sir.” Manifestly the forwarding of these bills made out by the car- 
penters did not amount to proofs of loss. See Welsh vs. Insurance 
Co., supra. There was no competent testimony as to giving notice 
of the fire. One Thompson testified that he wrote a letter to defend- 
ant shortly after the fire, but ‘the contents of the letter were not 
shown. The court was in error in submitting these questions with 
reference to notice and proofs of the loss to the jury. Other ques- 
tions are discussed by counsel, but, as they may not arise upon an- 
other trial, we will not determine them. For the errors pointed out, 
the judgment is reversed. 
sstipnansneesienillitiiinidenimmnatalian 


SUPREME COURT OF IOWA. 


O’LEARY ET At. 
v8. 

MERCHANTS’ & BANKERS’ MUT. INS. CO.* 

Where the policy requires consent to other insurance to be indorsed on the 
policy under penalty of forfeiture, it is avoided by such insurance ob- 
tained without indorsement. 

James A. Howe and Reap & Reap, for Appellant. 
Tuomas Stapteron and T. S. Kirenen, for Appeliees. 
Roturock, J. 
The policy of insurance upon which the action was brought was 
issued by the defendant to O’Leary & Plank on the 24th day of 

May, 1888. Afterwards Plank assigned his interest in the policy to 

O’Leary & Bro. This assignment was assented to by the defend- 

ant, by the proper indorsement in writing as required by the policy. 

The property insured consisted of a stock of farm implements, 

wagons, buggies, and other merchandise. The property was de- 

stroyed by fire in December, 1891. After the fire, O'Leary & Bro. 
assigned their claim against the defendant to the Staver & Abbott 
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Manufacturing Company, one of the creditors of the insured. These 
transfers have no particular significance, more than that the action 
appears to be maintained for the benefit of the last-named com- 
pany. The policy provided that the contract of insurance should 
become void if the assured contracted other insurance on the prop- 
erty without consent in writing indorsed on the policy by the com- 
pany. And it further provides that no agent of the company has 
any authority to waive, modify, or erase any of the printed condi- 
tions of the contract. It appears that O’Leary & Bro. afterwards 
insured the property in other companies, to the extent of $1,500, 
without complying with the foregoing provision of the contract. 
The policy was not sent to the general office of the company for its 
indorsement consenting to the additional insurance, and no reason 
is shown in this whole record why the consent of the company was 
not obtained in the manner provided for in the contract. It is not 
claimed that the clause in the contract in reference to additional in- 
surance was in any manner concealed, or that the plaintiffs did not 
know that they contracted that they would not procure additional 
insurance without obtaining the required indorsement. On the con- 
trary, it would seem, from the fact that the plaintiffs sent in the 
policy, and procured the consent to the change of ownership by an 
indorsement in writing, that they were fully advised of the terms of 
the contract. 

The plaintiffs claim that they procured the conseat by writing a 
letter to the company, and that they received a letter in reply, from 
the secretary, consenting to the additional insurance. Neither of 
these alleged letters, and no copies thereof, were produced on the 
trial. O’Leary and his brother both testified, as witnesses, to the 
contents of the alleged letters. The secretary of the company testi- 
fied that he neither received nor answered such a letter. It is con- 
tended in behalf of appellant that, although there may be a conflict 
in the evidence as to whether a letter was written and answered, 
the evidence did not show a compliance with the contract on the 
part of the plaintiffs. Thisis the main question in the case, and we 
think the court should have sustained objections to the evidence, and 
should have instructed the jury that, under the undisputed facts in 
the case, the plaintiffs were not entitled to a verdict, because they 
did not comply with their contract. There is no principle of law 
which sanctions any such a failure to abide by a contract of insur- 
ance. It will be observed that this question does not involve a 
waiver of proofs of loss, or of holding the company liable for the acts 
of its agents in effecting insurance. And there ought to be no ques- 
tion that an insurance company has the right to s» contract as that 
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its liability consequent upon a change in the contract shall be in 
writing. These views are supported by the following cases: Zim- 
merman vs. Insurance Co., 77 Iowa, 685; Kirkman vs. Insurance Co. 
(Iowa); Hankins vs. Insurance Co. (Wis); Cleaver vs. Insurance 
Co. (Mich.); Insurance Co. vs. Watson, 23 Mich., 486; Smith vs. In- 
surance Co. (Vt.); Gladding vs. Insurance Co.(Cal.). It is true that 
the secretary of an insurance company is an agent clothed with 
greater authority than adjusting or soliciting agents, but it is not an 
unreasonable requirement that the policyholder should comply with 
his contract, in a matter of such importance as procuring additional 
insurance; and the reason of such a rule is exemplified in this case 
by the fact that when the fire occurred the insurance on the prop- 
erty was about equal to its value. As this disposition of the case 
leads to a reversal, other alleged errors need not be considered. 
Reversed. 
anette 


SUPREME COURT OF IOWA. 


JONES 
v8. 


PHENIX INS. CO., or HartTFrorD, CoNnn.* 


One of the partners of an insured firm retired under an agreement that he 
should retain the right to see that the stock was maintained at its present 
value until the notes given for his interest had been paid, but that the 
remaining partner should have possession of the stock. 


Held, That this was a violation of a policy provision against change of 
possession. 


R. W. Barcer and Stevenson & Lavenner, for Appellant. 
Borsrorp, Hearty & Hxaty, for Appellee. 
GRANGER, J. 

On the 31st day of March, 1892, the defendant company issued its 
policy of insurance to Jones & Kerstetter, of Manson, Iowa, for the 
sum of $1,900 on a stock of merchandise, and for $100 on their store 
fixtures and furniture. On the 31st day of March, 1893, the stock 
of goods was totally destroyed by fire, and this action is to recover 
on the policy. A defense pleaded to the action is that, before the 
loss, the property insured was sold, or the title or possession of the 
property, or a part of it, was transferred or changed. The defense 
is based on the following clause of the policy :— 


This policy shall be void in the following instances, unless consent is in- 
dorsed by the company hereon, namely, * * * if the said property shall 
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be sold, or this policy assigned, or if the title or possession of the property, or 
any part thereof, is transferred or changed (other than by succession, by rea- 
son of the death of the assured), whether by legal process, judicial decree, 
voluntary transfer, conveyance, or otherwise. 


The contention, in this respect, is one of fact, it not being con- 
tended but that a violation of the provision will avoid the policy. 
Such a rule of law has been too many times announced to be open 
to question. It is, however, contended that, under the particular 
facts of this case, there was no breach of the conditions of the policy, 
and this leads us, briefly, to notice the facts. They appear, without 
dispute, as follows: That Jones and Kerstetter were a firm, engaged 
in the mercantile business, when the policy was given, and it was 
made to the firm, which, as such, owned and had possession of the 
stock insured. In November after, because the business did not 
amount to enough to warrant both to continue in it, it was agreed 
that Kerstetter should retire. To this end they estimated the value 
of the stock on hand, and their debt and credit accounts. The esti- 
mate disclosed that the debt and credit aceuunts were about equal, 
so that one offset the other, which left for division the stock of goods, 
which was valued at $1,900. As Jones was not able to buy Kerstet- 
ter’s interest for cash, he made his notes to him for $950. The notes 
were not made till some days after the agreement. The agreement 
was made on the 18th day of November, and on that day Kerstetter 
retired from participation in the business, management, or control 
of the store, and took a clerkship in a store across the street. A 
clerk was hired by plaintiff, and the business was, in all particulars, 
done in his name. The only claimed right of Kerstetter in the 
business is this: that, from the testimony, it appears that, when the 
agreement was made, it was understood, and hence a part of the 
agreement, that half of the purchase price should be paid on the 1st 
of March, and the other half on the 1st of June, following. If there 
was a failure to pay at that time, Kerstetter’s interest was to con- 
tinue until the debt was paid. The only right that Kerstetter had, 
as to the stock, was to see that it was kept up to the present vaiue,— 
that is, the value when the change took place. Mr. Kerstetter says, 
“The goods were kept up, according to my observation.” It 1s 
manifest that the only interest or act of Kerstetter with reference to 
the goods, after November 18th, was to observe whether or not the 
stock was being kept up and together. That is the most that can 
be said. Whatever might be said as to the title, there is no room for 
dispute that the possession was changed. Kerstetter had no more 
the possession of the goods that he would have had under an abso- 
lute sale with a lien thereon, under a stipulation that the stock 
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should be kept up to its value. He would then have the right to 
observe its condition, and insist upon a compliance with the stipula- 
tion. In such a case, there would be an entire change of possession, 
and there was in this case. The details of the evidence show it, as 
clearly as any facts could be shown. The insurance was given with 
Kerstetter as one in possession of the goods, and the parties con- 
tracted that the insurance should only continue while such posses- 
sion was continued. The partnership was, unmistakably, dissolved, 
and a notice thereof published, signed by the parties. In Oldham 
vs. Insurance Co. (Iowa) we held that a sale by one partner, of his 
interest, to another partner was a breach of the condition of the 
policy against sale, and it must follow, logically, that such a change 
of possession constitutes such a breach. In fact, we do not under- 
stand this to be questioned. See, also, Hathaway vs. Insurance 
Co., 64 Iowa, 229. We need not dwell upon the facts. There was 
such a change of possession, if not of title, as to avoid the policy. 
At the close of the evidence, the defendant moved the court to 
direct a verdict for it, on the ground that no legal liability had been 
shown, and it should have been sustained. This point seems so 
conclusive of the case that we need not consider other errors 
assigned. The judgment is reversed. 


++ 


SUPREME COURT OF TEXAS. 


—— 


CONTINENTAL INS. CO. 
vs. 


CHASE FT AL.* 


Failure to furnish proofs of loss within the required time, in the absence of an 
averment that the furnishing of proofs within such time was a condition 
precedent, is no defense to an action on a policy. 


Jurisdiction of a fund is first acquired by a local court where the writ of 
garnishment is served before service in the courts of other states. 


C. von Cartowrrz, for Plaintiff in Error. 
Gatnss, C. J. 

We concur with the Court of Civil Appeals in holding that the 
second paragraph of the applicant’s answer in the trial court does 
not aver that, by the terms of the policy, the making of the proof of 
loss within sixty days was a condition precedent to a recovery, and 
therefore think that the court was correct in deciding that the de- 
murrer to that pleading was properly sustained. We are not, how- 
ever, prepared to say that the effect of the statute referred to in the 

* Decision rendered, Feb. 13, 1896. 
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opinion was to render such a provision, if it had been contained in 
the policy, nugatory. However that may be, the ruling upon that 
part of the answer should have been the same. We therefore find 
it unnecessary to pass upon that question. 

This proceeding was commenced by a judgment creditor of E. E. 
Chase, the defendant in the application, to subject the sum alleged 
to be due upon the policy to the payment of his judgments. The 
writ of garnishment was served on 27th day of July, 1893. The 
fourth paragraph of the answer of the garnishee (the applicant here) 
alleges, as a reason why a recovery should not be had against it, that 
two writs of garnishment had been issued and served upon it—one 
on the 7th day of August, 1893, in a court of New York, and the 
other on the 10th day of the same month, in a court of Rhode Island. 
Under this state of facts, we are of the opinion that, since the writ 
in this case was served first, the District Court of Tarrant County 
first acquired jurisdiction over the fund, and had the power, and that 
it was its duty, to determine the right to it as between the parties to 
this suit. For that reason, we think the demurrer to the fourth 
paragraph to the answer was properly sustained. 

The proper result upon the questions presented having been 
reached in the trial court and in the court of civil appeals, the ap- 


plication for the writ of error is refused. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which ‘relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unuecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Waltver or Proors or Loss. 


In the case of McCarvel vs. Phenix Ins. Co., of Brooklyn, decided 
by the Supreme Court of Minnesota on Feb. 7, 1896, the following 
official syllabus was furnished by the court: A fire-insurance policy 
provided that, within sixty days after a loss, the insured should fur- 
nish to the insurer proof of loss, containing certain matters and par- 
ticulars of and concerning the loss and the origin of the fire, and, if 
required, should furnish the insurer certain other matters, and a 
certain official certificate of and concerning the same. The insured 
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furnished an insufficient proof of loss, which was retained by the in- 
surer, who (when the insured would have but two or three days left 
in which to furnish a sufficient one) objected to the proof so fur- 
nished, and demanded, as necessary to obviate the objections, that 
the insured furnish the particulars which, by the policy, he was un- 
conditionally required to furnish, and also said matters and certifi- 
cate which he was not required to furnish unless demanded, and 
which were then for the first.time demanded. Held, by mixing up, 
indiscriminately, in its objection and demand, the things which he 
was unconditionally required to furnish, and those which he was not 
required to furnish unless demanded, and by failing to warn him 
that he had less time in which to furnish the former than the latter, 
or that a failure to furnish the former within the sixty days would 
result in a forfeiture, the insurer waived the sixty-day limit, and ex- 
tenced the time to furnish the former to a reasonable time in which 
to comply with all the demands together. The policy contained a 
large number of conditions. In an action by the insured against the 
insurer to recover the loss, the plaintiff claimed that he had fully 
complied with all of these conditions except one, and, as to that one, 
that defendant had, by a certain act, waived full compliance with it. 
The issue thus raised was the only one submitted to the jury, who 
found for plaintiff. It was an immaterial issue, for the reason that 
it conclusively appeared that, by another act, defendant had waived 
compliance with this condition within the time limited in the policy. 
There was another material issue which might have been submitted 
to the jury. Held, by failing to call the trial court’s attention to such 
issue, the defendant waived it, and if there is sufficient evidence to 
sustain the verdict, it will not be disturbed; that the charge ot the 
court on the issue submitted must be viewed in the light of this 
waiver; and that the error committed bv the court, in making the 
rights of the parties depend on an immaterial issue; was induced by 
the defendant itself. Held, the verdict is sustained by the evidence. 


Evivence or Non-Payment or Premium. 

In the case of Fidelity Mutual Lite Association vs. Winn, decided 
by the Supreme Court of Tennessee, February 14, 1896, it was held 
that in case of a policy taken out by the husband for the benefit of 
his wife, his admission of forfeiture for non-payment of premium is 
admissible in an action for recovery on the policy by the wife. 
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SUPREME COURT OF IOWA. 
GOODWIN 


v8. 
PROVIDENT SAVINGS LIFE ASS’E SOCIETY, or New York.* 


The application exempted suicide from the risks assumed, but the policy stip- 
ulated that it should be incontestable after two years, except for fraud. 


Held, That where the provisions of an application and policy conflict, the 
latter will govern, and in case of two interpretations that sustaining a 
claim for indemnity will govern. 


Held, That after two years the policy was liable in case of suicide. 


Books purporting to be copies of the revised statutes, and claiming that the 
text has been carefully compared with the original, but which are not 
published under legislative authority, are not admissible as evidence. 


Where the statute provides that unless a true copy of the application be at- 
tached to the policy, no falsity of statement in the application can be set 
up, such purported copy, which omits the examiner’s report and part of 
the statements made by insured, and gives incorrect address to which 
notice of premiums should be sent, is not a true copy. 


In the absence of evidence, the laws of the place of contract will be presumed 
to be the same as those where action is brought. 


Reinstatement of a renewable term policy forfeited for nonpayment of pre- 
mium is not a new contract, but a mere cancellation of the forfeiture. 


Where a bank is authorized to collect premiums and give receipts, notice to 
it of change of residence is notice to the company. 


Where it is not shown that the party to whom a letter is addressed resided in 
the town, the act of mailing it is not a presumption of its receipt. 


Where the premium is variable and the amount is only known to the company, 
the burden is on the latter in case of forfeiture to show the correct 
amount. 


A renewable term policy, with premiums payable quarterly according to the 
age attained less return premium awarded, and which is incontestable 
after two years, is a continuing contract controlled by the ordinary prin- 
ciples regulating such contracts regarding forfeitures for nonpayment of 
premium, 

Mus & Keeter and Husparp & Dawtey, for Appellant. 

Cuarves A. Crarx, for Appellee. 

Deemer, J. 

On the 16th day of November, 1887, the defendant, a corporation 
doing a life-insurance business, organized and having its principal 
place in the state of New York, issued a policy of insurance to the 
plaintiff upon the life of her husband, Matthew Goodwin, agreeing 
to pay her, in the event of the death of the assured on or before 
noon of the 16th day of February, 1888, the sum of $5,000. The 

policy was issued on what is known as the “renewable term plan,” a 

method of insurance originated by the president of the defendant 

company, and first used in the year 1887. By the terms of the con- 
tract, the defendant agreed to renew and extend the insurance, 


* Decision rendered, Feb. 5, 1896. 
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during each successive quarter year from the dute thereof, upon the 
payment, on or before the 16th of February, May, August, and 
November in each successive year during the life of the assured, of 
the premiums for the actual age attained, in accordance with a 
schedule of rates printed on the back of the policy, less the return 
premiums awarded thereon. Goodwin, the assured, died by his own 
hand on the 11th day of November, 1891, at the city of Chicago, in 
the state of Illinois. His widow, the beneficiary in the policy, 
brought this suit, having first given notice, and made the proofs of 
death required by the terms of the policy. Defendant demurred to 
plaintiff's petition because there was no allegation therein that the 
policy had been renewed from time to time by the payment of pre- 
miums, and because the action was prematurely brought. The de- 
murrer was sustained on the last ground, and overruled on the other; 
and thereupon plaintiff filed an amended and supplemental petition, 
avoiding the defect reached by the demurrer, and pleading some 
other matters not necessary to be here recited. The defendant, in 
answer, admitted the execution of the policy, and its renewal from 
time to time down to May 16, 1891; admitted the death of Goodwin, 
but denied that the policy was in force at the time of his death, 
Defendant further pleaded, as a second division of its answer, that 
the assured made a written application for insurance, in which he 
agreed that the representations therein contained should be con- 
strued as warranties, and made the basis for the issuance of the 
policy, and that any false answers or statements should avoid the 
policy. It further pleaded that Goodwin represented in this appli- 
cation that he was in sound health, and was not then, and had not 
been, intemperate in the use of stimulants, and that he stated that 
he drank occasionally, but never to excess; that these representa- 
tions were false and untrue; that Goodwin used intoxicating liquors 
habitually, and to excess; and that he made the representations he 
did with intent to deceive the defendant, and procure the policy in 
suit. -In the third division of the answer the defendant pleaded 
other false and untrue statements made by Goodwin, respecting the 
place of his birth and the condition of his health, which need not be 
more particularly set out. In the fourth division the defendant 
pleaded that plaintiff and the assured wholly failed and neglected to 
pay the premiums necessary to be paid on May 16, 1891, in order to 
renew and extend the insurance from and after that date, and that 
the policy expired at that date by the express terms thereof ; that 
thereafter, and on May 21, 1891, Goodwin applied for reinstatement 
in the defendant company, and, as a basis thereof, presented a health 
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certificate, in which, among other things, he stated that he was then 
in good health and had been since May 16, 1891; that, in truth and 
in fact, Goodwin was not in good health and free from disease, and 
was not temperate in his habits; when he made the certificate of 
health. The fifth division pleaded failure of Goodwin or plaintiff to 
pay the quarterly premium due August 16, 1891, in order to extend 
the policy, and alleges that written notice of the amount of such 
premium, and of the place where and person to whom payment 
might be made, was mailed the assured on July 15, 1891,—the letter 
being addressed to him at Fifteenth and Harney Sts., Omaha, Neb.; 
that being his last known post-office address, and the one fixed by 
him, in the application for insurance, to which notice should be sent. 
The sixth division of the answer merely pleads the failure of Good- 
win or plaintiff to pay the premium due August 16, 1891, and further 
alleges thut the statutes of the state of New York, which, it is 
claimed, should govern and control the contract in suit, requiring 
notice, etc., did not apply to policies like the one in suit. In the 
seventh division the defendant averred that the application of Good- 
win contained this statement: “It is agreed that death by my own 
hand or act (except when mentally unaccountable), or death m vio- 
lation of, or attempt to violate, law, are risks not at any time 
assumed by the society under the policy applied for.” And defend- 
ant further averred that Goodwin took his own life while mentally 
accountable, and therefore there was no liability on the part of the 
company. The plaintiff demurred to the fourth division of the an- 
swer because the representations there pleaded were not made in 
the application for insurance, and for the further reason that, by 
the terms of the policy, it was incontestable, except for fraud in.ob- 
taining the policy in the first instance; to the fifth division, because 
of several alleged defects in the notice sent out by the defendant 
company; to the sixth, because no computation had been made by 
the company as to the amount of the quarterly premium Goodwin 
should pay, no deductions or allowances having been made on ac- 
count of any surplus portion of preceding payments not needed for 
death or quarterly fund; to the seventh, for the reason that the pol- 
icy sued on became and was incontestable, except for fraud in ob- 
taining it. This demurrer was sustained as to the fourth and seventh 
divisions of defendant’s answer, and overruled as to the fifth and 
sixth, each party excepting. Thereupon defendant amended the 
fourth division by pleading discovery of the falsity of the representa- 
tions therein referred to on July 1, 1892, and offered to confess 
judgment for the amount of the premium paid May 21,1891. There- 
after other pleadings were filed by each of the parties; the defendant, 
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among other things, alleging that the contract of reinstatement 
in May, 1891, was a Nebraska contract, and that there was no law of 
that state requiring that a copy of the certificate of death be at- 
tached to, or made a part of, the policy. The defendant further 
pleaded that the original application for insurance was made in 
Nebraska, and the policy delivered in Omaha, in that state, and that 
there was no law in either the state of Nebraska or the state of New 
York requiring a copy or copies of the application to be attached to 
or incorporated in said policy. Such were the issues on which the 
cause was tried. The court, however, in its instructions to the jury, 
eliminated all questions made by the pleadings, save the issue as to 
the nonpaymant of the quarterly premium claimed to have been due 
August 16, 1891. The jury found for the plaintiff on the questions 
of fact presented, and with their findings we are not called upon to 
interfere. The questions presented by this appeal arise upon the 
sustaining of plaintiff’s demurrer to certain divisions of the answer, 
the rulings of the court during the trial, and the giving and refusing 
of instructions to the jury. 

1. The first question presented in argument relates to the sufti- 
ciency: of the seventh division of the defendant’s answer. The 
application which Goodwin made for his insurance contained a state- 
ment which, if standing alone, would avoid the plaintiff’s cause of 
action, for it is conceded that Goodwin committed suicide. But the 
policy contained this provision:— 

Subject to the stipulations regarding payment of premiums and extra- 
hazardous occupations, claim under this policy by death occurring two or 
more years after its date will be incontestable, except for fraud in obtaining 
this policy. 

If there were nothing more to the case than this provision of the 
policy, there would be no doubt that plaintiff’s claim could not be 
defeated because her husband took his own life; for a claim under 
the policy by death occurring two or more years after its date was 
incontestable, except for fraud. We have a case, then, for construc- 
tion of these seemingly ambiguous and conflicting provisions. The 
tenets established for the guidance of courts in such matters are 
well understood, and no one is better established than that in all 
cases the policy must be liberally construed in favor of the assured, 
so as not to defeat, without a plain necessity, his claim for indemnity. 
And when the words used may, without violence, be given two in- 
terpretations, that which will sustain the claim and cover the loss 
should be adopted: Thompson vs. Insurance Co., 136 U. S., 297; 
National Bank vs. Insurance Co., 95 U. S., 673; Moulor vs. Insur- 
ance Co., 111 U. S., 342; Wadsworth vs. Tradesmen’s Co., 132 N. Y., 
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543; Fitch vs. Insurance Co., 59 N. Y., 572; Garretson vs. Associa- 
tion (Iowa); Meyer vs. Casualty Co. (Iowa); Collins vs. Insurance 
Co. (Iowa). Now, by the terms of the policy, it was incontestable, 
after two years from its date, except for fraud in procuring it,—sub- 
ject, however, to the stipulations regarding payment of premiums, 
and extra-hazardous occupations. That is to say, claims under the 
policy by reason of the death of the assured were not to be contro- 
verted or disputed, except for some of the reasons stated, and death 
by suicide is not one of them. It will be observed that the clause 
on which the defendant relies is not found in the policy in suit, but 
in the application, which preceded it in point of time, and there is 
significance in the fact that the words used in the application were 
not carried forward into the policy. Another rule of interpretation 
may well be used here, which is that when there is a conflict between 
the provisions of the policy and the statements contained in the ap- 
plication the former controls. Defendant’s counsel contend with 
much plausibility that death by suicide was a risk not contemplated 
by the parties, nor covered by the policy. But we think such a 
holding would import into the terms of the policy something not 
found therein, and not contemplated by the parties—at least, not by 
the assured—at the time the policy was issued. And as said in the 
Wadsworth Case, supra, “we should adopt that construction which 
we think the insurer had reason to suppose was understood by the 
insured.” The proper construction of this policy, taken in con- 
nection with the application, we think, is that the policy does not 
cover death by suicide occurring within two years from the date of 
its delivery, but that after two years it is incontestable, except upon 
the grounds stated therein. This construction will give effect to all 
the provisions of the policy, and as such a result is always sought 
after by courts, in interpreting all classes of contracts, we are quite 
content with it. We are the better satisfied with this conclusion 
because it seems that, in life insurance, certain companies limit the 
operation of the conditions as to suicide to a fixed period, and make 
their policies incontestable on that ground thereafter: 13 Ene. Brit., 
p. 179. For the reasons suggested, as well as for others which might 
be offered, we think the demurrer to the seventh division of the an- 
swer was properly sustained. The case of Mareck vs. Association, 
from the Supreme Court of Minnesota, is directly in point; and, 
while we do not concur in all the reasoning of that opinion, we are 
satisfied that the result reached is correct. 

2. Defendant complains of the ruling on the demurrer as to the 
fourth division of the answer. It is sufficient to say at this time, 
with reference to this count, that the defendant amended it after 
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the ruling on the demurrer, and no attack was made upon the di- 
vision as amended, by demurrer or otherwise. True, the court 
withdrew the defense pleaded by this division from the jury, but 
this had no relation to the ruling on the demurrer. There is 
nothing here to complain of, even if it be conceded that the demur- 
rer was improperly sustained. 

3. The lower court withdrew from the jury all defenses based 
upon the application, or the certificate for reinstatement, for the 
reason that no full or correct copy of the application and no 
copy of the certificate were annexed to the policy. These hold- 
ings of the court are complained of. It is insisted that a 
substantially correct copy of the application was attached to 
the policy, and that, if it be conceded that the copy was insuffi- 
cient, yet, as the contract was made either in the state of New 
York or of Nebraska, and as there is no law in either of said states 
requiring a copy of the application to be attached, it may rely upon 
any false statements or warranties contained in the application. 
The original application and policy of insurance have been certi- 
fied up for our inspection, to aid us in determining whether a true 
copy of the application was attached to the policy, and an examina- 
tion of them leads us to the conclusion that the statute hereinafter 
referred to has not been complied with. Among other things, the 
place to which notices of premiums shall be addressed is incorrectly 
stated in the copy. Again, some of the statements made by the 
assured with reference to his past afflictions were not carried out 
in the copy attached to the policy, and no part of the examiner’s 
report is included in the copy attached. The relevancy of this 
omission is made apparent by McClain’s Code, § 1733, which pro- 
vides that:— 


All insurance companies or associations shall, upon the issue or renewal of 
any policy, attach to such policy or indorse therevn a true copy of any appli- 
cation or representations of the assured which, by the terms of the policy, are 
made a part thereof, or of the contract of insurance, or referred to therein, or 
which may in any manner affect the validity of such policy. The omission to 
do so shall not render the policy invalid, but if any company or association 
neglects to comply with the requirements of this section it shall be precluded 
from pleading, alleging or proving such application or representations, or any 
part thereof or any falsity thereof or any parts thereof in any action upon 
such policy. * * * 


As we have said, it is argued that the policy in suit is a New 
York or Nebraska contract, and that there is no such law as that 
above set forth in either of these states. The policy was signed by 
the president and secretary of the company, in the city of New York. 
The premiums are made payable there, and the amount of the pol- 
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icy was to be paid, in the event of the death of the assured, at the 
city of New York. It was also expressly agreed that the policy 
should be construed to have been made in the state of New York. 
It was therefore a New York contract, and is to be governed by the 
laws of that state: Richards, Ins., § 44. Now, in the absence of all 
proof to the contrary, the laws of the state of New York are pre- 
sumed to be the same as in this state: Seiverts vs. Association 
(Iowa). The defendant, upon the trial, attempted to prove that 
there was and is no such statute in the state of New York as the 
one before quoted, and for this purpose offered in evidence four 
volumes of books, entitled “The Revised Statutes, Codes and Gen- 
eral Laws of the State of New York,” which purport to contain the 
text, carefully compared with the original, of all the general statu- 
tory law of the state in force January 1, 1890, published by one 
Clarence F. Birdseye, «f the New York bar. What purports to be 
a printed certificate of the secretary of state is also in one of these 
volumes, to the effect that so much of the matter contained in the 
text of this edition of tle Revised Statutes as purports to be a copy 
thereof is a correct transcript of the text of the Revised Statutes as 
originally published under the authority of the state, except such 
typographical errors in the original as have been corrected in the 
copy, and except such parts as have been altered by the acts of the 
legislature, and that, with respect to such parts, it conforms to the 
acts by which such alterations have been made. None of these 
volumes purport to have been published under the authority of the 
legislature of New York, nor were they proved to be commonly ad- 
mitted as evidence of the existing laws of that state in the courts 
thereof, as required by section 3718 of the Code of Iowa. They were 
therefore inadmissible, and the court below properly rejected them. 
We return, then, to the presumption that the law of New York was 
the same, with reference to attaching copies of the application, as it 
is here, and the conclusion is inevitable that defendant cannot rely 
upon any alleged false representations or warranties in the appli- 
cation for insurance. It is argued, however, that the reinstatement 
or renewal which was made in May, 1891, when the assured fur- 
nished the health certificate, was a Nebraska contract, and that 
there is no law of that state requiring copies of the application or 
certificate of health to he annexed to the policy, and that, if this be 
true, the statute of this state does not apply to renewals or rein- 
statements. Adverting to this last claim first, it is sufficient to say 
that the statute we have quoted is about as broad as language can 
make it, and we think it covers a renewal or reinstatement of the 
policy. Moreover, the reinstatement was not the making of a new 
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contract, for no new or different terms were agreed upon. It was 
simply the cancellation of a forfeiture, whereupon the contract was 
restored, and recognized as binding by the company: Lindsey vs. 
Aid Soc., 84 Iowa, 734; French vs. Association, 111 N. C., 391. The 
contract remained a New York contract after the reinstatement, the 
same as it was before, and must be governed by the laws of that 
state. It is further to be noted that the application for reinstate- 
ment was accepted at the home office, in New York, and it is 
affirmatively shown that no officer or agent of the defendant in 
Nebraska had authority to make reinstatements or renewals. The 
defendant offered in evidence a copy of the Compiled Statutes of 
the state of Nebraska, which were rejected by the court below. We 
are inclined to think these statutes were sufficiently identified, but, 
for the reasons above suggested, they were properly rejected. But, 
aside from all this, we do not think the company established a 
ground for forfeiture because of nonpayment of the May, 1891, 
premium. The notice which was sent the assured of the maturity 
of the premium was improperly addressed, and did not reach the 
assured, but was returned tothe company. And there is no show- 
ing as to the amount due in May, for the nonpayment of which the 
forfeiture is asked. The defendant relies upon statements made by 
the assured as to the amount due, and as to the alleged forfeiture. 
It seems to be well settled, however, that his declarations are not 
binding upon the beneficiary: 2 May, Ins., § 579a; Insurance Co. 
vs. Cheever, 36 Ohio St., 208; Bliss, Ins., § 383; Insurance Co. vs. 
Haney, 10 Kan. 525; Seiverts vs. Association, supra. The court 
below was right in refusing to submit the question of misrepresenta- 
tions in the certificate of health. 

4. We turn now to the alleged forfeiture for failure to pay the 
August, 1891, premium. It was conceded by both parties that the 
law of the state of New York required that the defendant, before it 
could forfeit a policy for nonpayment of premium, should, at least 
30, and not more than 60, days prior to the day when the premium 
is payable, address and mail, postpaid, to the assured, at his or her 
last known post-office address, a written or printed notice, stating 
the amount of such premium, the place where, and the person to 
whom payable, and that unless the same should be paid to the com- 
pany, or to u duly-appointed agent or other person authorized to 
collect such premium, within 30 days after the mailing of such 
notice, the said policy, and all payments thereon, will become 
forfeited and void. It appears from the evidence that the defendant 
on the 15th day of July, 1891, addressed a notice to Matt Goodwin 
of the maturity of the August 16, 1891, premium. This notice was 
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addressed to the assured, at Fifteenth and Harney Streets, Omaha, 
Neb. Now, it is claimed by the company that this notice was 
addressed to the last named post-office address of Goodwin, while 
the plaintiff insists that both she and the assured gave notice to the 
defendant’s agents of a change of address. This notice is claimed 
to have been given one Hall, a general agent of the defendant com- 
pany, upon the streets of the city of Omaha, and to the Commercial 
National Bank of Omaha, which, for a time,’ at least, was charged 
with the duty of collecting premiums. The lower court submitted 
to the jury the question as to whether there was notice of a change 
of address given to either of these agents, and instructed that, if 
there was, then there was no forfeiture. We think there was ample 
evidence to sustain these instructions. The notice to Hall is not 
denied, but it is claimed that it was given to him upon the street, in 
a casual conversation, and therefore was not binding upon the com- 
pany. There was evidence tending to show that Hall was a general 
agent, and uncontradicted evidence that he received the notice. 
And we think it was given to him in such a manner as to bind his 
principal. The place where the notice was given is entirely im- 
material, if it was conveyed to him as agent of the company, and 
for the purpose of having it act thereon. According to the evi- 
dence Hall was directed to change the address from Fifteenth and 
Harney to the general delivery. On the 13th day of July, 1891, 
Mrs. Goodwin wrote a letter to the Commercial National Bank, 
which bank was then collecting premiums for defendant, to forward 
all notices of assessments under her husband’s policy to 57 Twenty- 
Third street, Chicago, Ill. This letter was received by the bank July 
15th, and on the 16th it notified the defendant to send notice as re- 
quested. This notice was received by the company July 20, 1891. 
The only question with reference to this notice of July 13, 1891, is 
whether it was binding upon the defendant. Appellant contends 
that notice to the bank was not notice to it, for the reason that it 
had no authority whatever, except to collect and receive premiums, 
and deliver receipts to the assured. It seems that this question has 
heretofore been decided by this court adversely to appellant, in the 
cases of Mayer vs. Insurance Co., 38 Iowa, 304; Loughridge vs. 
Association, 84 Iowa, 141, and authorities cited. The authorities 
cited by appellant’s counsel are not in point. } 

5. It is also insisted that there was evidence to show that the 
assured received the notice, although it may have been incorrectly 
addressed; that it in fact went to the general delivery, where the 
assured directed it should go, and, as it was never returned to the 
defendant company, the presumption obtains that it was delivered. 
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It is sufficient to say, in answer to this contention, that no such issue 
was made in the pleadings. The claim was that a notice was sent, 
as required by the New York statutes, to the last known post-office 
address of the assured, and, as payment was not made within the 
time allowed thereby, that the policy was forfeited. The defendant 
did not, in any of its pleadings, aver that the assured had actual 
notice of the maturity of the premium. But, aside from all this, 
the notice was not addressed to the city or town where the assured, 
at the time, resided. He was then living in Chicago, and it seems 
to be a well-established rule that under such circumstances no pre- 
sumption arises that the addressee received the notice. See Hen- 
derson vs. Coke Co., 140 U. S., 37; 2 Whart. Ev., §1323; Carter vs. 
Insurance Co., 110 N. Y., 23; Garretson vs. Assoviation, 74 Iowa, 
421; Garbutt vs. Association, 84 Iowa, 294; Phelan vs. Insurance Co., 
113 N. Y.,151. ‘lhe court did not err in refusing to submit the ques- 
tion as to the actual receipt, of the notice by the assured, or in re- 
fusing to give the instructions asked by defendant upon this subject. 

6. Complaint is made of the fifth paragraph of the court’s charge, 
which required the defendant to show that the sum claimed as 
premium, i. e., $18.65, was the correct amount which was due in 
Angust, 1891, after awarding and deducting return premiums for 
that quarter, etc. No valid objection can be lodged against this 
insti uction, in view of the terms of the policy, which provide that 
the premium which could be required was “less the return premiums 
awarded,” and that “maximum quarterly premiums were to be re- 
duced in each case by surplus portion of preceding payments not 
needed for the death fund and quarterly fund.” It appears that in 
every instance these return premiums had been deducted from pre- 
miums previously paid, and that they varied in amount. Knowledge 
as to the amount of the return premiums was solely in the possession 
of defendant, and, under well-known rules, the burden was upon it 
to prove the amount thereof. Plaintiff could not do it, as she had 
no data upon which to act. This is merely stating a general rule,— 
that where the amount of the premium to be paid is variable, and 
knowledge as to the amount rests peculiarly with the company, that 
it must show that the amount demanded was the correct sum: 
Tobin vs. Aid Soc., 72 Iowa, 261; Underwood vs. Legion of Honor, 
66 Lowa, 134; 2 May, Ins., § 345a. The instructions given by the 
court with reference to this subject were correct, and those asked by 
defendant, in so far as they embodied correct rules of law, were 
given by the court. 

7. Certain errors are assigned on the admission and rejection of 
testimony. We need not set them out. It it sufficient to say that 
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we discover no error. The questions presented are unimportant, 
and this opinion has already grown too long. 

8. Some claim is made that the policy in suit, being a renewable 
one, from quarter to quarter, is not governed by the ordinary prin- 
ciples applicable to life-insurance contracts. Suffice it to say, in 
answer to this claim, that we see no merit init. The policy in suit 
is a continuing one. It gave the assured and his beneficiary the 
right to make it incontestable, as to certain matters, and this they 
did, by the payment of premiums for more than two years. It also 
gave them the right to deductions for return premiums, as before 
stated, and promised them an additional credit at the end of ten 
years. Construed with such of the provisions of the New York 
statutes as we bave, it clearly appears that it should have no other 
effect than an ordinary life policy, which could be forfeited for non- 
payment of premiums, the same as other insurance policies. The 
contract was one of insurance, pure and simple; and the ingenuity 
of the author should not be allowed to work a fraud or injustice 
upon those who confided in the belief that upon payment of pre- 
miums after notice, as required by the statutes of New York, they, 
after the expiration of two years, had an incontestable policy. We 
have patiently considered the whole case, and examined a long line 
of authorities cited by counsel on either side, and have also made 
an independent search for cases which would aid us in disposing of 
the questions presented; and, while we have not discussed every 
proposition, presented, we have considered those matters which we 
believe to be controlling, and are of the opinion that the judgment 
should be affirmed. 
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Supreme Court of Montana. 


SUPREME COURT OF MONTANA. 


SULLIVAN 


v8. 


GERMANIA LIFE INS. CO.* 


Where the policy provided that agents were entitled to receive premiums 
only upon production of a receipt signed by the secretary, the company 
is not bound by an agreement between the agent and insured to accept 
payment in the shape of rent for the office occupied by the agent for 
which he was personally liable. 

Where such policy denied the right of the agent to waive a forfeiture, and the 
policy had been declared forfeited for nou-payment of premium, and its 
subsequent tender to the company had been refused, but the officers of the 
latter referred the insured to the agent and agreed to accept whatever 
he might do, this was not an affirmance of an agreement by the agent to 
offset the premium with the rent, nor a waiver of the forfeiture. 


Statement of facts by Hunt, J. 

The defendant pleads that it conducted its insurance business in 
Montana in 1889, 1890, and 1891, one Fred S. Doremus being the 
manager in Montana. About November 20, 1889, the plaintiff and 
defendant entered into an agreement by which the plaintiff insured 
his life with defendant for $5,000. The policy was delivered Novem- 
ber 30, 1889, and the premium for 1889, amounting to $263.15, was 
duly paid. The complaint alleges payment for the premium due 
November 30, 1890, and that of the premium due November 30, 1891, 
plaintiff paid $111.85 before November 1, 1891, and on November 6, 
1891, offered and tendered to defendant the remainder of the pre- 
mium due for 1891, to wit, $151.30; but defendant refused to ac- 
cept the same, and has not given the plaintiff the receipt for the 
premium due and paid on November 30, 1890, but withholds the 
same, and refuses to give plaintiff the receipt for $263.15, paid and 
tendered to defendant as the payment due November 30, 1891. 
Plaintiff alleges that on November 6, 1891, the defendant declared 
said policy void, and refused to further deal with plaintiff; that 
plaintiff has done everything required to be done; wherefore he 
prays that the receipts for premiums paid and tendered be delivered 
by defendant to him on payment into court of said sum of $151.31, 
and, in the event of the failure to deliver said receipts, that plain- 
tiff have judgment against defendant for $638.15. Attached to the 
complaint as an exhibit (A) is a copy of the policy, in the usual form 
of dividend tontine insurance policies. On the back of the policy 
~* Decision rendered, March 18, 18%. |. 
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are various conditions and agreements. One condition is that if the 
premiums mentioned, or any of them, shall not be paid on or before 
a number of the several days stipulated for the payment thereof, 
respectively, or within three days thereafter, respectively, the policy 
shall cease, and be null and void. A further condition is that agents 
may receive premiums at or before the time when due, only upon 
production and delivery of receipt of the secretary of the company, 
but cannot make, alter, or discharge contracts or waive forfeitures. 
The annual premium was $263.15. The defendant, by answer, ad- 
mits that about November 20, 1889, an insurance contract for 
$5,000 was entered into, but denies that it agreed to pay plaintiff 
the sum of $5,000, save and except as in accordance with the terms 
of the policy; admits the first payment of $263.15, but denies that of 
the premium due on November 30, 1890, there was anything paid 
to defendant, as alleged in plaintiff’s complaint; denies that of the 
premium due November 30, 1891, plaintiff paid $111.85 at any 
time; and denies, on information and belief, that on November 6, 
1891,. plaintiff tendered to defendant the remainder of said pre- 
mium, to wit, $151.30. Defendant admits that it has not given 
plaintiff receipt for the 1890 premium, and says plaintiff was not en- 
titled thereto; admits that it has not given plaintiff the receipt for 
1891; and alleges that plaintiff refused and failed to pay the pre- 
mium due, $263.15, for 1891. The defendant pleads that the policy 
issued to plaintiff was canceled long prior to November 6, 1891; and 
affirmatively then sets forth that Fred S. Doremus, who was man- 
ager for the defendant in Montana, was indebted in 1890 to plaintiff 
in the sum of $375, for private rooms occupied by said Doremus in 
the Diamond block, in Helena, of which block plaintiff was the 
owner; that plaintiff and said Doremus entered into an agreement, 
without any authority so to do, and without the knowledge or con- 
sent of this defendant, whereby said Doremus was to apply his 
private indebtedness to plaintiff in payment of the premium which 
plaintiff owed defendant for the year 1890; that prior to November 
30, 1890, defendant was informed of the aforesaid agreement, and 
immediately notified plaintiff and said Doremus that it would not 
accept the same, and would not and did not ratify the act of its said 
agent Doremus in entering into said agreement, and would not ac- 
cept the substitution of debtors,—all of which plaintiff well knew 
before the premium for 1890 became due and payable; that said 
Fred S. Doremus did not pay defendant the premium due Novem- 
ber 30, 1890; that on or about November 30, 1890, the day when 
said premium became due, defendant demanded payment of the 
$263.15, as premium, but plaintiff refused to pay; that defendant 
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never agreed with plaintiff, or with the said Doremus, to accept the 
said substitution of debtors, as the contract of employment between 
defendant and Doremus prohibited the incurring of debts or obli- 
gations on the part of defendant, except by its written consent, of 
which contract plaintiff had knowledge before the 1890 premium 
became due; that on or about November 30, 1890, in consequence 
of the failure, refusal, and neglect of plaintiff to pay the defendant 
the 1890 premium, to wit, $263.15, the plaintiff’s policy was declared 
null and void, in accordance with the conditions of said policy. The 
plaintiff ’s replication denies the material matters of defendant’s an- 
swer, and sets up that all the transactions with Doremus were with 
him as manager of the defendant corporation, and that a large por- 
tion of the rentals was for an office for defendant; pleads that the 
arrangement between plaintiff and Doremus as manager was ratified 
and indorsed by the defendant by its subsequent acts, and that said 
arrangement was made before the original delivery of the policy, 
and the policy delivered in pursuance to said arrangement; denies 
that the company ever notified plaintiff that it did not accept and 
ratify the aforesaid arrangement; denies that the company ever de- 
manded payment of premiums alleged; and denies, on information 
and belief, that on or about November 30, 1890, the policy was de- 
clared null and void, but that if such act was done no notice thereof 
was ever communicated to plaintiff. There was a trial to the court 
without a jury. At the conclusion of plaintiff’s testimony defendant 
moved for a nonsuit. The court granted the motion, aud entered 
judgment of dismissal in favor of the defendant for costs. The 
plaintiff appeals from the judgment, and asks this court to review 
the order of the trial court granting the motion for nonsuit. 

On the trial plaintiff swore that Fred 8. Doremus, manager of the 
company, occupied insurance offices in the Gold block, and rooms 
for his private uses in the Diamond block, both of which he leased 
from plaintiff. At the solicitation of Doremus, plaintiff, about 
November, 1889, took a policy for $5,000, after Doremus had told 
him that the company were paying good rents to. defendant, and a 
couple of months’ rents each year would really pay for the insurance 
policy. He stated this before plaintiff agreed to take the policy, 
and before its issuance. Plaintiff paid the first premium by four 
months’ rent of rooms in the Diamond block and one month’s rent 
of the offices. A memorandum, showing private and office-rent ac- 
counts, was made out at the time between plaintiff and Doremus. 
At the end of that accounting the policy was delivered. The terms 
of the policy are outlined in the statement of the case. Plaintiff 
further said that the foregoing transactions disposed of the business 
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for a year. In July or August of 1890, Doremus asked plaintiff if 
he would apply the room rent to the second year’s premium. Plain- 
tiff told him, “ Yes,” and they entered into a settlement of accounts, 
evidenced by a memorandum of private and office rents, which 
memorandum was as follows:— 

November $115 00 Cash, policy................§263 15 
December Check, December 31 

January 115 00 April 10 

February May 29. Dep........ 50 00 
March i June 5 180 00 


PINE cst side cccachicascencan 
$918 15 


$30 00 


$920 00 


Doremus accepted the memorandum, plaintiff issued receipt, and, 
so far as the premium of 1890 was concerned, the matter was set- 
tled. Doremus went away about August, 1890. Plaintiff wrote 
him that he had received a formal printed notice of the premium 
for 1890 becoming due,—this was in November, 1890,—and he 
wished Doremus would attend to it, and see that his receipt was 
forthcoming. Doremus said he would attend toit. The agreement 
that subsequent rents should be applied to the 1891 premium was 
by letter. When the insurance was made in the first place there was 
talk, and it was understood in a general way, about applying the 
rents to the premiums, and that rents should apply to the premiums. 
It did not make any difference whether the company credited it up 
with the rent, or whether plaintiff tendered defendant a check and 
he returned the rent. They also corresponded about the 1891 re- 
ceipt. Doremus said he would attend to it, and to continue apply- 
ing rents to the policy of 1891 until he returned. In July, 1891, 
plaintiff saw Fred Doremus in New York. He was then occupying 
a room marked “ Resident” or ‘“‘ Metropolitan” manager. He ex- 
cused himself for his negligence in forwarding the receipt for 1890. 
He said he would mail it at once. It never came. In November, 
1891, plaintiff and J. W. Kinsley, Esq., went to New York. They 
called upon Cornelius Doremus, father of Fred, whose office was at 
the headquarters of the company. Plaintiff offered the printed no- 
tice that the premium for 1890 on his policy would be due at the 
Helena agency on November 30, 1890, and, “if not paid on or before 
that date, the policy, and all payments thereon, will become for- 
feited and void, except as otherwise provided in the policy.” This 
notice was signed by Cornelius Dorenius as vice-president. Plain- 
tiff then mentioned to Doremus, Sr., that he had not received his 
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1890 receipt, and the 1891 premium would soon be due, and that he 
would like to settle the matter up. Plaintiff thinks the conversation 
drifted as to how the premium had been paid in the first instance. 
Doremus, Sr., said that Fred was not in, but, if he would return, no 
doubt he would find him, and “fix matters up.” The next morning 
plaintiff and Mr. Kinsley saw Fred. Fred told them that his father 
would do nothing with the “ matter of receipts.” Doremus, Sr., in- 
terrupted the interview. Plaintiff tendered to Doremus, Sr., the 
balance due on the 1891 premium, and demanded his receipts for 
1890 and 1891. Doremus, Sr., by reason of previous “general 
talk” of contracts with Fred, knew the situation very well. Plaintiff 
thinks that at the July interview with Doremus, Sr., he had told him 
of the arrangements between himself and Fred. At the first inter- 
view, in November, Doremus, Sr., said he did not remember any- 
thing about the matter. “I don’t know,” said Doremus, Sr.; “I 
will go and see.” He went to the bookkeeper, and returned with a 
piece of paper, which plaintiff read. Plaintiff said the 1891 pre- 
mium was not due until the 30th of November, but, being in New 
York, he thought he would straighten the matter up. Doremus, 
Sr., said Fred, who had attended to those matters, would be in 
shortly, and “ will fix it up. If there is any mistake about it, will 
correct’ it, no doubt. Whatever he does will be satisfactory. I 
don’t understand this, but if you will wait I think he will be in 
shortly.” The paper referred to was as follows:— 
83278 Nov. 30, ’89, 
$5000. 26315 20 En. Tont. 20. 
Nov. ’89 
Lapsed 
791. 

Plaintiff further testified, on cross-examinatiun, that he never took 
any steps to learn the authority or scope of the agency of Fred 
Doremus; knew nothing about it; and that, when the agreement 
was made about applying his private debts for his room rent on the 
company’s account, he presumed that by reason of the status of the 
company, and the relationship of Fred to a high official in the com- 
pany, it would not be necessary to inquire into the authority of 
Fred Doremus. Plaintiff never received any cash from the com- 
pany for office rent, but got checks. In the first premium of 1889 
there was one month of office rent included, $65, but the rest of that 
premium was for private apartments occupied by Doremus and 
Duryee in the Diamond block. No demand, except the notice here- 
inbefore referred to, for the 1890 premium, was made. The Diamond 
block rent was $50 a month. Plaintiff read the policy, and had 
made a demand for the receipt for the 1890 premium in 1891, before 
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the time of his visit to New York. But he never wrote to the home 
office, and never gave the home office any information of the ar- 
rangement between himself and Fred until the New York visit, in 
1891. On redirect examination the witness testified that he in- 
formed one Haltman, who conducted the business in Helena after 
Fred Doremus left, that the 1890 premium was arranged with Fred, 
but plaintiff did not tell him what the arrangements were. The 
company has never returned the amount of the premiums paid, 
and, when the money was tendered in New York, Doremus, Sr., 
refused it. 

Mr. Kinsley testified as follows: That he visited the company’s 
office in New York four times. That Cornelius Doremus was vice- 
president and manager of the company at that time. Kinsley’s first 
visit was on November 6, 1891. He tendered $151 to a bookkeeper, 
asking for a receipt of Sullivan’s premium for 1891. The book- 
keeper told him the premium was $263.15, and referred him to 
Fred Doremus or his father. Sullivan and Kinsley thereafter had 
an interview with Doremus, Sr. The bookkeeper handed the slip 
to Doremus, Sr., testified to by Sullivan, to the effect that the policy 
had lapsed in 1891. Doremus told him to see Fred, and “ whatever 
he says about it goes.” Mr. Kinsley further testified that Mr. Sulli- 
van told Doremus, Sr., that the premium of 1890 and this much of 
1891 had been paid by the rent for offices and rooms, and that it 
was in response to that explanation that he said, “Whatever Fred 
says goes.” Fred came in, and Doremus, Sr., then said, “ You go in 
and see Fred, and fix that matter up.” Mr. Kinsley showed the 
figures to Fred. Fred said it was all righty and “that he would see 
his father, and get the receipts, and to come in in the morning, and 
it would be all mght, but declined to receive the $151.” On Novem- 
ber 7th, Fred said that he had spoken to his father; he would do 
nothing. Doremus,Sr., about that time came in, and excitedly told 
them that there was “nothing there belonging to them, and nothing 
they could get.” The tender of $151 was then made and refused. 
There was some testimony to the effect that premiums were often 
paid at the office of Doremus and Haltman, managers of the com- 
pany in Helena, but it was unimportant in the consideration of 
this case. 


J. W. Kinstey and T. C. Bacu, for Appellant. 
H. G. McIntire and R. R. Purcert, for Respondent. 


Hont, J. (after stating the facts.) 
We are very clearly of the opinion that the arrangement or agree- 
ment made by Fred Doremus with Sullivan, whereby the rentals 
Vou. XXV.—27. 
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due by Doremus to Sullivan for his private apartments should be 
deemed payment of plaintiff’s premium, was wholly beyond the 
scope of Doremus’s power as the manager or general agent of the 
defendant company, and was not binding upon the company, unless 
authorized by previous authority or subsequent sanction. ‘“ What- 
ever an agent does can be done only in the way usual in the line of 
business in which he is acting. There is an implication to this ef- 
fect arising from the nature of his employment, and it is as effectual 
as if it had been expressed in the most formal terms It is present 
whenever his authority is called into activity, and prescribes the 
manner, as well as the limit, of its exercise: Hoffman vs. Insurance 
Co., 92 U. S., 161; Gould vs. Blodgett, 61 N. H., 115; Benj. Sales, 
§ 1099. But applicant contends, with much earnestness, that, even 
if the arrangement referred to was beyond the scope of the agent’s 
power, there was an affirmance of it, and that plaintiff may recover 
upon the familiar principle that, when an agent makes a contract 
beyond his power, the principal cannot ratify any part of the unau- 
thorized contract, but must ratify the whole of it; or, as plaintiff 
well expresses the rule, “he cannot accept what is advantageous and 
reject the remainder.” The facts, however, prevent the application 
of the principle invoked to the case under consideration. The com- 
pany, being ignorant of and in no way bound by the agreement of 
its agent with relation to his private debts, had a right to rest upon 
the conditions of its policy, which provided, among others, as 


follows:— 

Conditions and agreements of this insurance: This policy shall cease, and 
be null, void, and of no effect, and the company shall not be liable for the pay 
ment of the sum assured, or any part thereof, but all premiums previously 
paid shall be theabsolute property of the company, without any account 
whatever to be rendered therefor. Permanent conditions: 1. (Payment of 
Premiums.) If the premiums mentioned within, or any of them, shall not be 
paid on or before noon of the several days stipulated for the payment thereof, 
respectively, or within three days thereof, respectively. 

Agents holding an appointment from the company are authorized to 
receive premiums at or before the time when due, only upon production and 
delivery of the receipt of the secretary of the company, but not to make, 
alter, or discharge contracts or waive forfeitures. 


Mr. Sullivan knew, by the provisions of the contract of insurance 
entered into between himself and the defendant, that the premium 
for 1890 would be due November 30th. Instead of paying it, he 
communicated with the agent Doremus, and relied upon him to re- 
lieve himself (Sullivan) of the liability to the defendant because of 
the private contract which they had entered into concerning the 
rentals of apartments. Such arrangement, however, being without 
defendant’s knowledge when eutered into, was afraud on Doremus’s 
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part against his principal, and cannot bind the company, unless sub- 
sequently ratified by it: Hoffman vs. Insurance Co., 92 U. S., 161; 
Caitoir vs. Insurance Co., 33 N. J. Law, 487. The plaintiff ought to 
have inquired into the authority of the agent Doremus when enter- 
ing into the arrangements made. He seems in good faith to have 
relied upon the character of the defendant’s agent, and the general 
reputation of the company; but his mistaken confidence in the per- 
sonal integrity of Fred Doremus cannot, under all the facts, affect 
the company in this matter, or relieve him from the consequence of 
his failure to pay the premium for 1890 on November 30th, or 
within the prescribed time thereafter. In Bank vs. Hall (8 Mont., 
341) it was said, in relation to the reliance placed upon the authority, 
or the supposed authority, of an agent: “This transaction appears 
to have been entered into by the bank without sufficient scrutiny 
into the authority of Camp. While hardship may s2metimes result 
from such confidence, it is better so than to relax the familiar rule 
that an agent cannot bind his principal by acts lone without au- 
thority; and that other rule, that all persons dealing with an agent 
are bound to ascertain the scope of his authority .or otherwise they 
act at their peril: Blum vs. Robertson, 24 Cal. 14) and cases cited.” 
The plaintiff argues that by reason of the information given by him 
to Doremus, Sr., secretary and general manager, in July, 1891, of 
the arrangement between himself and Fred, and by the silence of 
Doremus, Sr., at that time, as well as by his statements made in No- 
vember, 1891, the company ratified such agreement; but it must be 
remembered that, by the terms of the policy itself, the contract of 
the plaintiff had not been carried out, because, when he failed to 
pay the cash premium due in November, 1890, or soon thereafter, 
his policy had become null and void, and the company could claim a 
forfeiture thereof. In Insurance Co. vs. Statham (93 U. S., 24), the 
court, with great ability, state the reason and necessity for prompt- 
ness in the payment of life-insurance premiums, in the following 
language: “ All the calculations of the insurance company are based 
on the hypothesis of prompt payments. They not only calculate on 
the receipt of the premiums when due, but on compounding interest 
upon them. Itis on this basis that they are enabled to offer assur- 
ance at the favorable rates they do. Forfeiture for non-payment is 
a necessary means for protecting themselves from embarrassment. 
Unless it were enforceable, the business would be thrown into utter 
confusion. It is like the forfeiture of shares in mining enterprises, 
and all other hazardous undertakings. There must be power to cut 
off unprofitable members, or the success of the whole scheme is en- 
dangered. The insured parties are associates in a great scheme. 
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This associated relation exists whether the company be a mutual 
one or not. Each is interested in the engagements of all; for out 
of the co-existence of many risks arises the law of average, which 
underlies the whole business. An essential feature of this scheme 
is the mathematical calculations referred to, on which the premiums 
and amounts assured are based; and these calculations, again, are 
based on the assumption of average mortality, and of prompt pay- 
ments and compound interest thereon. Delinquency cannot be tol- 
erated nor redeemed, except at the option of the company. This 
has always been the understanding and the practice in this depart- 
ment of business. Some companies, it is true, accord a grace of 
thirty days, or other fixed period, within which the premium in ar- 
rear may be paid, on certain conditions of continued good health, 
etc. But this is a matter of stipulation, or of discretion, on the part 
of the particular company. When no stipulation exists, it is the 
general understanding that time is material, and that the forfeiture 
is absolute if the premium be not paid. The extraordinary and 
even desperate efforts sometimes made, when an insured person is 
in extremis, to meet a premium coming due, demonstrates the com- 
mon view of this matter.” 

We regard the statements made by plaintiff to Fred Doremus in 
July, 1891, as wholly immaterial; and we may assume that there 
could have been a waiver of the forfeiture by the consent of Corne- 
lius Doremus, as secretary and general manager, yet we can find no 
act, express or implied, on the part of Doremus, Sr., as general man- 
ager, from which the court can fairly infer that there was any ap- 
proval of the unauthorized acts of defendant’s agent Fred, or any 
waiver on the company’s part of the forfeiture of plaintiff’s policy, 
which had occurred long before the interviews, and by operation of 
the policy itself. The silence of Doremus, Sr., at the July interview, 
was not a waiver, nor was the company at that time obliged to do or 
say anything to make the forfeiture effectual: Titus vs. Insurance 
Co., 81 N. Y., 410. Coming to the November, 1891, interviews, the 
fact must be always borne in mind that the policy of plaintitf had 
lapsed,—it was dead. Plaintiff told Doremus, Sr., that he would 
like to pay both premiums. “I had had some correspondence,” 
testified plaintiff, “with Fred in regard to the matter, and he has 
been a little slow. I don’t know whether the conversation drifted 
at that time as to how the premium had been paid in the first in- 
stance, but I think it did. When I spoke to him about the amount 
of the premium which was due in 1891, I believe I told him what 
amount was due. I did not make any tender to him at that time.” 
Doremus, Sr., said Fred was not in, and “if I would come in in the 
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afternoon, no doubt I would find him and fix matters up. The next 
morning I saw Fred Doremus. I went there at that time expecting 
to get everything all straightened up, and fixed un, and receipts, 
and I was rather surprised and disappointed from his conversation 
soon after getting to his office; but his father, as he said, would not 
do anything with it,—would not do anything with the matter of re- 
ceipts.” Doremus, Sr., then came in, and said “that he proposed 
to take a hand in this matter; that he would not allow his son to be 
bulldozed, nor the company either; and if we wanted anything from 
this company we would have to get it.” The tender of the $151 
was then made and peremptorily refused. “There was talk previous 
to this about the contract which I had with Mr. Fred Doremus; 
there had been a general talk about it previous to that time. He 
knew the situation very well. I knew he knew the situation by con- 
versation with him. I had told him the arrangements that were 
made, that I have testified to here. I think that was at my inter- 
view with him in July. I explained as to the first premium, the 
second, and also the premium for 1891. There was not much 
further conversation took place at this November interview.” Just 
before the notice that the policy had lapsed was presented, “he 
[Doremus, Sr.] said: ‘I don’t remember auything about it. I don’t 
know. I will go and see.’ He went to the bookkeeper, and pres- 
ently brought back that paper, and he says: ‘The bookkeeper says 
this lapsed in 1891.’ He laid the piece of paper down on the desk. 
I read the paper. I said: ‘No; I guess it cannot be lapsed. It 
isn’t due until the 30th of this month, but, inasmuch asI was here, I 
thought I would step in and straighten the matter up, and, what- 
ever balance there was, pay it.’ He said: ‘It is a matter I have 
not paid much attention to.’ He said: ‘Fred will be here shortly. 
He will fix it up. If there is any mistake about it, will correct it, 
no doubt.’ He said Fred had been attending to those matters, 
‘and if there is any mistake he will make it all right; whatever he 
does will be satisfactory.’ He says, ‘I don’t understand this;’ but 
he says, ‘If you will wait, I think he will be in shortly.’ ” 

After carefully considering all the statements made to the 
plaintiff by the general agent, we find them insufficient to 
establish a waiver of the forfeiture of the policy. And it is sig- 
nificant in interpreting the words, and the whole conduct of 
Doremus, Sr., that the tender of plaintiff was always, and even ag- 
gressively, refused; that plaintiff was always told, after investiga- 
tion by Doremus, Sr., that his policy had lapsed; that the receipt 
for the premium was never offered to him; and that no recognition 
of any agreement between plaintiff and Fred was ever made in 
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behalf of the company. It is plain, too, that Doremus, Sr., in refer- 
ring plaintiff to his son, did not delegate, and did not mean to dele- 
gate, any authority to Fred to waive the forfeiture, or to do any 
other act which would bind the company. He was most careful to 
avoid doing so himself, and it is altogether unreasonable to construe 
the facts and circumstances attending his actions in any other light- 
Being of opinion, therefore, that, at the time of the New York inter- 
views, the plaintiff’s policy was forfeited, and null and void, and 
that it was not revived, and that there was no act of the company at 
any time ratifying the unauthorized conduct of its agent, and that 
there was no waiver of any rights by the company, it follows that 
the district court correctly granted the motion for nonsuit. The 
plaintiff’s situation is precisely described in the case of Ferebee 
vs. Insurance Co. (68 N. C., 11) where the court say: “ The plaintiff 
risked everything upon his private arrangement with Speed. and 
paid no attention to the warnings of the company. This was his 
misfortune, and he is now left to his action against Speed for dam- 
ages, but has no claim upon a company with which he contracted 
upon certain conditions, which conditions have never been fulfilled 
on his part, although he was [repeatedly] requested to do so.” 
The judgment is affirmed. 
De Witt, J., concurs. 
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SUPREME COURT OF TENNESSEE. 


HICKERSON Et AL. 
vs. 
GERMAN-AMERICAN INS. CO. 
ROYAL INS. CO. 
EQUITABLE INS. CO.* 


Where the policy provides that in case of failure to agree appraisers shall be 
chosen, a demand for appraisal by the insurer is a waiver of defenses 
going to the question of liability. 


Where the company refused to accept as a third appraiser any one of eight 
competent business men residing in the vicinity, without any specific ob- 
jection, such action is arbitrary and a waiver of the right to insist on 
arbitration before suit. 


A three-fourths value clause is inoperative under the statute of Tennessee. 
Letiyetr & Barr, for Appellants. 
C. A. SHeare and Gro. W. Cross, for Appellees. 


* Decision rendered, Feb. 13, 1896. 
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Wizes, J. 

Plaintiffs, L. D. Hickerson & Co., were insured against loss by fire 
in the three companies above named, the property insured being 
lumber in a yard owned by them at Tullahoma, Tenn. The prop- 
erty having been destroyed by fire, suit was brought upon the poli- 
cies. The causes were consolidated, and heard before the court and 
a jury, and a verdict was rendered against the companies separately, 
to wit: Against the German-American Ins. Co. for $1,834.94; the 
Royal Ins. Co., $1,834.94; and the Equitable Ins. Co. for $918.57,— 
or a total of $4,588.45. The plaintiff remitted $34.94 each as against 
the first-named companies, so as to reduce the judgment against 
them to $1,800 each, the amount sued for in the summons, leaving 
the aggregate amounts of the judgments rendered $4,518.57. 

It is insisted that the suits cannot be maintained under the pro- 
visions of what is termed the “arbitration” or “ appraisement ” 
clauses in the several policies. These clauses are substantially the 
same in each of the policies, and are the usual clauses found in the 
great majority of fire policies. We quote from the policy of the 
Roval Ins. Co. the others being in substance and effect the same:— 

The amount of sound value and of the damage shall be determined by mut- 
ual agreement between the company and the assured, or, failing thus to agree, 
the same shall then be immediately ascertained by a detailed appraisal by 
competent persons, etc., one to be appointed by the assured, and one by the 
company (which two persons shall, in case of a disagreement, appoint a 
third); and their report, rendered in detail in writing, and made under oath, 


shall be binding on the company and the assured as to the amount of such loss 
or damage, but shall not decide the legal liability of the company under this 
policy. 

And again :— 

Until such notice as aforesaid is given, particular account and certificate 
produced, examinations and appraisals permitted by the assured, the loss 
shall not be payable. 

Again :— . 

It is hereby expressly provided that no suit or action against this company 
for the recovery of any claim under or by virtue of this policy shall be 
sustainable in any court of law or equity until after an award shall have 
been obtained fixing the amount of such claim in the manner heretofore 
provided, etc. 

Similar clauses and provisions in fire policies have been upheld in 
the courts, the leading case being Hamilton vs. Insurance Co. (136 
U. S., 242), where other authorities are collated. In some courts 
such provisions have been declared invalid, and in others they have 
been much limited and circumscribed. See Bid. Ins., § 1153. In no 
tribunal have they been allowed to oust the courts of their juris- 
diction (Bid. Ins., § 1153); and they must be so construed as, upon 
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the one hand, to protect the companies from fraudulent claims, and, 
at the same time, to secure the insured in the collection of his honest 
dues. It is evident that the object of such provisions is to furnish 
an easy court of appraisal and arbitration to settle real differences 
of estimate and opinion, without the delay and cost of a suit for that 
purpose. Until such real difference has arisen out of an honest ef- 
fort between the insurer and insured, there is neither occasion nor 
authority for an appraisal and arbitration. In Beach, on Insurance 
(§ 1244) it is said, quoting from Vangindertaelen vs. Insurance Co. 
(82 Wis., 112): “The arbitration is only provided for in case the 
parties fail to agree.” And again: “The condition making such 
award a condition precedent to the commencement of a suit upon a 
policy presupposes a failure to agree and consequent arbitration.” 
Again, in section 1310, it is said: “An allegation that the insured 
furnished such proof and offered in writing to arbitrate the amount 
of the loss, but that the company refused such arbitration, and re- 
fused to pay the insurance, or any part of it, but not averring a fail- 
ure to agree on the amount was held not to show a right to resort 
to arbitration on the part of the insured.” In Boyle vs. Insurance 
Co. (169 Pa., St. 349), it is held, in substance, that there is no author- 
ity for the appointment of appraisers when the insurers and the 
insured have made no effort to agree and settle between themselves. 
See, also, Chapman vs. Insurance Co. (Wis.); Farnum vs. Insurance 
Co., 83 Cal., 246; Bid. Ins., § 1157. 

It appears in this case that Curry, an adjuster, went to the com- 
plainants’ books, and compared the original approximate statement 
of loss made by them with the books, and found what he claimed 
were discrepancies. To these he objected, and a revised statement 
was more carefully prepared from the books by the plaintiffs, and 
submitted to the companies; but this does not appear to have been 
examined by the companies, and no counterstatement was made to 
show the real account, as the companies understood it, but an ap- 
praisement was demanded, without further effort to arrive at the 
loss. These provisions in insurance policies are not intended to in- 
troduce or establish any new system for the adjustment of losses by 
fire that does not obtain in other business settlements and transac- 
tions. It was never intended that an appraisal should be demanded 
by either party before any occasion for it had arisen; otherwise, 
they would both prove instruments to delay the settlement of losses, 
instead of aiding in their settlement. Upon the happening of a fire 
loss, the insured is required to give notice and furnish a detailed 
statement of his loss. When this is received by the company, it is 
incumbent on the company to examine the same; and, if not ugreed 
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to, specific objections must be pointed out by the company, and an 
honest effort must then be made to adjust the difference. A mere 
general objection to the proofs, without pointing out in detail the 
items excepted to, will not be sufficient, but the objection must be 
so specific, with detail of items, as to enable the assured to see upon 
what points differences exist; and a counter statement, if necessary, 
should be furnished, showing the contention of the companies in 
such way that the difference, if practicable, may be adjusted and 
settled. If this shall fail after an honest effort is made, an appraisal 
may be demanded by either party, and only in such event. In the 
selection of appraisers, it is not contemplated that either party shall 
select a person with a view to sustain his own views or further his 
own interest, but the appraisers are to act in a quasi judicial capac- 
ity, and as a court selected by the parties, free from all partiality 
and bias in favor of either party, and so as to do equal justice be- 
tween them. This tribunal, selected to act instead of the court and 
in place of a court must be, like a court, impartial, and not partisan; 
and, if these provisions are not carried out in this spirit and for this 
purpose, neither party is precluded from going into the courts to 
reach his just deserts, notwithstanding the provisions. In many 
courts it has been held that such demand for appraisal is a waiver 
of other defenses upon the part of the insurer, notwithstanding the 
policy may provide that the award shall be binding only as to the 
amount of loss, and shall not decide the liability of the company 
under the policy. Upon reason, it would seem that this result should 
follow, as it would only be a farce to adjust the amount of loss when 
the company denied liability for any amount. In such case the com- 
pany has nothing to arbitrate, and the amount of damage is a matter 
to determine only after the preliminary questions of liability have 
been conceded or adjudged. 

We are of opinion, therefore, that the insurer cannot demand an 
appraisal and arbitration of the amount of loss while at the same 
time it denies all liability under its policy; and a demand for ap- 
praisal by the insurer is a waiver.of other defenses going to the 
question of liability: Lasher vs. Insurance Co., 18 Hun, 98; Rosen- 
wald vs. Insurance Co. (Sup.); 11 Am. & Eng. Enc. Law, p. 354; 
Beach, Ins., § 1244; Boyle vs. Insurance Co., 169 Pa., St. 349; In- 
surance Co. vs. Putnam, 20 Neb. 331; Bailey vs. Insurance Co. (Wis.); 
Insurance Co. vs. Etherton, 25 Neb., 505; Wainer vs. Insurance Co. 
(Mass.) 11 Lawy. Rep. Ann., 599, and note; Farnum vs. Insurance 
Co. (Cal.), cited in Savage vs. Insurance Co. (Mont.). In Biddle on 
Insurance (section 1175) it is said: “‘ When the insurer declines to 
recognize any liability to pay, this does not constitute a dispute, and 
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the arbitration provisions are waived by such refusal.” Beach says 
(section 1244): “If the company denies its liability for the loss, 
there would be nothing, from its standpoint, to arbitrate. Hence the 
rule that such a provision is a condition precedent to a right to bring 
action on the policy does not apply when the company denies its 
liability.” 

In the case at bar an appraisement was demanded by the insur- 
ance company, and the selection of arbitrators required by them, 
without any real occasion therefor, so far as we can see from this 
record, and without any proper effort to otherwise adjust the loss, 
such as the policy contemplates, and before any differences had 
arisen, and the insured need not have consented thereto. It was, 
however, submitted to by the insured, and submission papers were 
drawn up by the companies, and handed to the insured, and they 
were requested and required to name a party to act as their ap- 
praiser. which they did, and an appraiser was afterwards named by 
the companies. The appraiser selected by the insured was a resi- 
dent of the vicinity of the fire. The appraiser selected by the com- 
panies was a resident of Nashville, Tenn. Why a resident of another 
locality than that where the loss occurred was selected does not ap- 
pear. It appears that the two appraisers attempted to select an um- 
pire before they made any effort to agree between themselves upon 
the amount of loss, and before any difference had arisen between 
them. It appears to have been treated as one of the legal require- 
ments of the policy and terms of submission, and tacitly assented to. 
In their efforts to agree upon an umpire, the appraiser of the com- 
panies submitted to the appraiser of the insured the names of nine 
persons, none of whom lived in the locality of the fire. One lived at 
Murfreesboro, the others, at Nashville, Knoxville, Cincinnati, and 
Louisville. None of them were personally known to the appraiser 
of the insured. The appraiser of the insured submitted some eight 
or ten names of persons living in the vicinity, but none of them were 
acceptable to the companies’ appraiser, and but one of them was 
known to him, though they could have been easily inquired about 
in the community. The companies’ appraiser states that he insisted 
that, in fairness to all parties, some one should be selected who did 
not live in the vicinity; while the insured’s appraiser insisted that the 
umpire should be selected from the same locality as the fire, from 
persons who were conversant with prices, and he suggested every 
mill and business man whom he deemed competent, but the compa- 
nies’ appraiser would accept none of them. The appraiser of the 
insured states, further, that he suggested the name of a Louisville 
man, who happened at that time to be in the locality, and without 
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having conferred with him. The appraiser for the companies as- 
sented, but afterwards asked the privilege of talking to him, and, 
after this was done, he declined to accept him. Thereupon the ap- 
praiser of the insured notified the appraiser of the companies that, 
having spent two days in an unsuccessful attempt to agree upon an 
umpire, there was nothing left for him to do. In his deposition he 
states that he made an honest effort to agree upon an umpire, and 
could not, and that he was not directed in what he did by the 
plaintiffs. 

This is a short statement of what is apparent from the record as a 
tedious and unjustifiable wrangle over the selection of an umpire, 
before the necessity or occasion for one had arisen. It appears 
from the record that, while the insurance companies were thus in- 
sisting upon an appraisal, they were at the same time demanding 
further proof of loss, and a compliance with other provisions of the 
policy, and warning the insured that the adjudication of the amount 
of loss by appraisers would not be conclusive as to their liability 
under the policies. In this connection the case of Brock vs. Insur- 
ance Co. (Mich.) is in point. It is there said: “The term ‘ disinter- 
ested,’ as applied to appraisers, does not simply mean lack of pecuniary 
interest, but requires the appraiser to be one not biased or preju- 
diced. The defendant selected as his appraiser an insurance adjuster 
residing at Grand Rapids, 135 miles from where the fire occurred. 
The two appraisers disagreed in the selection of an umpire. Defend- 
ant’s appraiser then suggested the names of three persons, one of 
whom resided at Grand Rapids, one in Lansing, and the third at 
Saginaw. The agreement does not contemplate that the umpire 
shall be selected at random, or without some knowledge on the part 
of both appraisers as to his competency and fitness. Parties living 
in the locality would naturally be best qualified to pass upon the 
question of values, and an appraiser would not be under obligation 
to make trips to other localities than that of the fire to ascertain as 
to the propriety of appointing the person suggested as an umpire. 
Strangers to the locality are not usually selected as appraisers; and, 
in case of the inability of the appraisers to agree, a third party, 
known to both, and in whom both have confidence, is supposed to 
be selected. Defendant insisted upon the appointment of a person 
with whom he was personally acquainted, who was a stranger to the 
locality and to the plaintiff’s appraiser. The latter offered the names 
of twelve residents of the locality from which the jury, in case of suit, 
would be drawn. No valid reason is given for a refusal to accept 
some one of the twelve, the only reason given being that he did not 
care to take the chances of getting one that would be partial. The 
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requirements that plaintiff’s appraiser should go into other parts of 
the state to make inquiry as to the fitness of the persons named was 
not a reasonable one. The suggestion that some one be selected 
from the locality of the fire was not an unreasonable one, as the fit- 
ness of parties near the locality could be easily ascertained. It is 
well settled that when the conduct of the company’s appraiser, in 
refusing to agree on an umpire, is inexcusable, and virtually amounts 
to a refusal to proceed with the appraisement, the fact that the ap- 
praisement was not concluded before suit brought will not bar an 
action on the policy:” McCullough vs. Insurance Co., 113 Mo., 606; 
Bishop vs. Insurance Co., 130 N. Y., 488; Uhrig vs. Insurance Co., 
101 N. Y., 362; Bradshaw vs. Insurance Co., 137 N. Y., 137. In the 
McCullough Case, above cited, the court say: “ The appraisers could 
not agree as to the value of the property destroyed, or the amount 
of damage sustained, nor could they agree ona third man. McGraw 
(the appraiser for the insured) then suggested the names of four or 
five persons, some of whom resided in the county, some at Boonville, 
and others at points not far distant. White (appraiser of the com- 
pany) would not agree to either of them, and suggested the names 
of some others living in St. Joseph, Kansas City, and St. Louis, at 
least two hundred miles distant from where the fire occurred. 
McGraw would not agree to them, because of their remoteness from 
the place of the fire, and want of knowledge of the value of prop- 
erty in that locality; but White would not agree to any other person. 
His course, to say the least of it, was unreasonable, unjust, and tan- 
tamount to a refusal to proceed with the appraisement. Justice and 
fair dealing did not require the plaintiffs to wait longer than they 
did before instituting this suit.” In Insurance Co. vs. Bishop (154 
Ill., 9), it was held that where the appraiser of the company refuses 
to agree upon an umpire living in the vicinity of the fire, and insists 
upon a person of whom the other appraiser knows nothing, the in- 
sured is relieved from the necessity of an award before bringing 
suit. In Braddy vs. Insurance Co. (115 N. C., 354), it was held that 
it was not unreasonable on the part of the appraiser of the insured 
to object to an umpire suggested by the insurer of the company. 
upon the ground that he was unknown to the former, and that he 
lived remote from the place of the fire. In Chapman vs. Insurance 
Co. (Wis.), it was held that the insured is not required to enter into 
a new appraisement or name another appraiser when the appraiser 
of the company has shown perverse conduct or want of utmost good 
faith in attempting to obtain an appraisement. In this case the 
court said, further, that it was not permissible for the insurers to 
arbitrarily or capriciously demand an appraisal (before an effort to 
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settle and an honest difference has arisen) simply to suspend a claim 
for loss, and then select an appraiser who will perversely refuse to 
concur in an umpire unless he comes from Chicago or is the kind of 
a man the insurers want. Such a course, if tolerated, places the as- 
sured very largely at the mercy of the insurer. Any attempt on the 
part of either party to misuse or pervert the provisions of the policy 
as to an appraisal, so as to unreasonably delay an adjustment, or to 
secure an unjust abatement of an honest loss, is a breach of good 
faith, and should be treated as a waiver of the condition, and dis- 
pensing with the necessity of an appraisal, or warranting a resort to 
an action without one, if the party thus prejudiced has used all fair 
and reasonable means and diligence on his part to secure it. To hold 
otherwise would be to permit the party in fault to profit by his own 
wrong. The arbitration having failed in consequence of the per- 
verse conduct and want of good faith of the insurance companies 
represented by their adjuster and appraiser, the plaintiff was not 
bound to enter into a new one, or name another appraiser, even if 
the companies were willing to name a new one on their part. Citing, 
also, Uhrig vs. Insurance Co., 101 N. Y., 362; Davenport vs. Insur- 
ance Co., 10 Daly, 538, 539. See, also, 2 Bid. Ins., § 1162, where it 
is said: “ When each side duly selects an arbitrator, but the umpire 
fails of selection, there need not be a new arbitration proceeding; ” 
citing the case in 101 N. Y., 362. 

We are satisfied that the action of the appraiser for the companies 
in this case was arbitrary, and his demands unreasonable, and the 
appraiser of the insured was not bound to submit to them; nor, 
under the facts disclosed in this record, was the insured bound to 
submit, in the first instance, to an arbitration, or proceed further in 
an attempt at appraisal after the effort made; and they were justified 
in bringing their suit when they did. 

The only other question which we think it material to consider is 
whether the verdict or judgment in this case is excessive or not sup- 
ported by the evidence. The matter was submitted to a jury, and 
they have passed upon this question as best they could, and there is 
certainly evidence to support their finding. It is said that there is 
a discrepancy between the amounts stated in the proof of loss and 
the evidence given by the same parties. This is explained by the 
assured with a statement that the proofs of loss were intended to 
be only approximate, aud to show actual cost of the material in the 
yard, while the evidence showed its actual market value at the same 
place, which latter statement shows the actual loss estimated by 
market value, while the proof of loss shows the same estimated by 
actual cost made out as suggested by the companies. The plaintiffs 
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are, we think, entitled to the market value of their property de- 
stroyed, so far as covered by their policies. The three-fourth value 
clauses in the policies sued on in this cause have been held to be 
inoperative under our statute (Dugger vs. Insurance Co., 95 Tenn., 
—,); and the plaintiff is not restricted to that amount of recovery. 

We see no error in the judgment of the court below, and it is 
affirmed, with costs. 


SUPREME COURT OF WISCONSIN. 


DOWLING ET AL. 
vs. 
LANCASHIRE INS. CO.* 


The statute of Wisconsin prescribing a standard policy form to be prepared 
by the insurance commissioner, which, as near as can be made applicable, 
shall conform to that of another state, is unconstitutional. 


Where the agent is informed of existing mortgages at the time of issuing the 
policy, their written indorsement as required by its terms, is waived. 


A copy of the proofs of loss sent with a postal acknowledging their receipt by 
the company, was admissible to show that such proofs were made after 
notice to the insurer to produce the originals. 


Statement of facts by Piyney, J. 

This is an action upon a policy of insurance issued by the defend- 
ant to the plaintiff Dowling in the sum cf $500, $250 of which was 
on his stock of wines, liquors, and merchandise, and $250 upon his 
furniture and fixtures, in a certain saloon in Eau Claire. The policy 
contained an indorsement thereon as follows, to wit: “ Loss, if any, 
payable to P. J. Bowlin & Co., mortgagee, as their interest may ap- 
pear,’—under which name, it appears, P. J. Bowlin conducted busi- 
ness. While the insurance was in force, namely, December 9, 1893, 
the said property was destroyed in part, and damaged, by fire, and 
the total loss upon each subject of insurance exceeded the amount 
of the total insurance upon the property; the total concurrent in- 
surance being $2,500, $1,250 of which was on the furniture and fix- 
tures, and $1,250 upon the stock of wines, liquors, and saloon 
merchandise. The policy in suit was the Wisconsin standard policy, 
in use under chapter 195, Laws 1891. It appeared that there was a 
chattel mortgage on the insured property for $300 to Ann Dowling, 
the existence of which was not noticed or indorsed upon the policy. 
On behalf of the plaintiffs, evidence was given tending to show that 


* Decision rendered, Jan. 7, 1816. 
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the plaintiff Dowling informed the defendant’s agent fully of the 
existence of said mortgage, as well as the $1,000 mortgage to P. J. 
Bowlin & Co., at the time the policy was issued, but such evidence 
was objected to by the defendant. Evidence was given tending to 
show that proofs of loss were made and delivered to the defendant 
in due season, and also the amount of the plaintiffs’ damages. The 
court instructed the jury that, if the plaintiff Dowling had stated to 
the defendant’s agent fully the existence of these incumbrances, 
they would find in favor of the plaintiffs upon that issue, otherwise 
they wonld find for the defendant, and gave the jury appropriate 
instructions in respect to the question of damages. There was a ver- 
dict for the plaintiffs for $500, for which amount, with costs, judg- 
ment was given against the defendant, and from which the defendant 
appealed. 


Doorirtte & SHormaker and Van Dyke, Van Dyke & Canter, for 
Appellant. 
Gro. C. & Frep A. Treat, for Respondents. 


Pryvey, J. (after stating the facts). 

The action is upon a “ Wisconsin standard policy of fire insurance,” 
prepared, approved, and adopted by the insurance commissioner 
under chapter 195, Laws Wis. 1891, p. 224, which contains the con- 
dition that the policy shall be void “if the subject of insurance be 
personal property or be or become incumbered by a chattel mort- 
gage,” and also the stipulation that 

No officer, agent or other representative of the company shall have power to 
waive any provision or condition of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions, no officer, agent or representative 
shall have such power or be deemed or held to have waived such provisions 
or conditions unless such waiver, if any, shall be written upon or attached 
hereto. 

The only waiver relied on in respect to the chattel mortgage to 
Ann Dowling was by parol, and the question was whether, under such 
policy and the act under which it was adopted, such waiver was in- 
effectual, so that by the breach of the condition in relation to chat- 
tel mortgages the policy was rendered void. The circuit court having 
ruled that the parol waiver relied on was valid, the plaintiffs obtained ° 
a verdict; and it is contended in support of it that chapter 195, 
Laws 1891, is unconstitutional and void, as a delegation to the in- 
surance commissioner of legislative power, which the constitution 
(article 4, § 1) declares “shall be vested in a senate and assembly,” 
and that such parol waiver was effectual and valid under the law as 
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it existed before the passage of said act. That no part of the legis- 
lative power can be delegated by the legislature to any other de- 
partment of the government—executive or judicial—is a fundamental 
principle in constitutional law, essential to the integrity and mainte- 
nance of the system of government established by the constitution. 
The difficulty experienced by courts in distinguishing between legis- 
lative power, which cannot be delegated, and discretionary powers of 
an executive or administrative character, which may be intrusted to 
other departments or officers, in the conduct of public affairs, has 
been frequently experienced and acknowledged; and it arises, in a 
great measure, from the fact that powers of the most important 
character, not essentially legislative, but which the legislature might 
properly, in the first instance, exercise or determine by its own judg- 
ment, are frequently devolved by the legislature upon other depart- 
ments, officers, or bodies. In Moers vs. City of Reading (21 Pa., 
St. 202), it was said that “half the statutes on our books are in the 
alternative, depending upon the discretion of some person or per- 
sons, to whom is confided the duty of determining whether the 
occasion exists for executing them. But it cannot be said that the 
exercise of such discretion is the making of the law.” This must be 
understood, we think, as applicable only to cases where the discre- 
tion is not essentially a legislative one. In Blanding vs. Burr (13 
Cal., 358), Field, J., said: “ Such acts are constantly passed, and yet 
no one has ever questioned their validity as laws because dependent 
in their operation upon occasions which may never arise. * * * 
The legislature may determine absolutely what may be done, or it 
may authorize the same thing to be done upon the consent of third 
parties. It may command, or it may only permit; and in the latter 
case, as in the former, its acts have the efficacy of laws.” Where an 
act is clothed with all the forms of law, and is complete in and of it- 
self, it may be provided that it shall become operative only upon 
some certain act or event, or, in like manner, that its operation shall 
be suspended; and the fact of such act or event, in either case, may 
be made to depend upon the ascertainment of it by some other de- 
partment, body, or officer, which is essentially an administrative act. 
In all such cases it is upon the occurrence of the fact or event that 
the act becomes operative, or its suspension is accomplished. In 
Locke’s Appeal (72 Pa., St. 491, 498), it was declared that “ to assert 
that a law is less than a law, because it is made to depend upon a 
future event or act, is to rob the legislature of the power to act wisely 
for the public welfare whenever a law is passed relating to a state of 
affairs not yet developed, or to things future, or impossible to know; ” 
and it was said that the proper distinction is this: “The legislature 
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cannot delegate its power to make a law, but it can make a law to 
delegate a power to determine some fact or state of things upon 
which the law makes, or intends to make, its own action to depend.” 
And accordingly the time when the act shall take effect may be made 
to depend upon the majority of a popular vote being cast in its favor 
under a submission to the electors, for that purpose, provided in the 
act: State vs. O’Neill, 24 Wis., 149; Smith vs. City of Janesville, 26 
Wis., 291. In considering the true test as to whether a power is 
strictly legislative, or whether it is administrative, and merely relates 
to the execution of the law, Ranney, J.,in Cincinnati, W. & Z. Ry. Co. 
vs. Clinton Co. Com’rs (1 Ohio St., 88), said: “The true distinction is 
between the delegation of power to make the law, which necessarily 
involves a discretion as to what it shall be, and conferring authority 
or discretion as to its execution, to be exercised under and in pur- 
suance of the law. The first cannot be done. To the latter no valid 
objection can be made.” Substantially the same conclusion was 
reached in Field vs. Clark (143 U. S., 650, 681-694), in respect to 
the provisions of the tariff of October 1, 1890 (26 Stat. 612, c. 1244, 
§ 3), in respect to reciprocity of commerce, by which authority was 
conferred upon the president to suspend by proclamation the free 
introduction of sugar, molasses, coffee, tea, and hides, when satis- 
fied that any country producing such articles imposes duties or 
other exactions upon the agricultural or other products of the 
United States which he might deem reciprocally unequal or unrea- 
sonable, and it was heid that this provision was not open to the ob- 
jection that it was an unconstitutional transfer of legislative power 
to the president. The reasoning of the court in this case goes upon 
the ground that, upon a proper construction of the act, it provided 
for the ascertainment of an event or state of affairs in view of which 
the provision for reciprocity of trade should cease to exist. 

The application of the distinction so well established and clearly 
pointed out in these cases is, we think, decisive of the validity of 
the act in question. Its object was to provide for a uniform policy 
of fire insurance, to be made and issued by all companies taking such 
risks, so that no other than the standard policy, prepared, approved, 
and adopted by the insurance commissioner, could be lawfully issued 
or used within the state. Indeed, to issue or deliver any other than 
the standard policy was made a misdemeanor, and punishable by a 
fine: Bourgeois vs. Insurance Co., 86 Wis., 609. Although the act 
provided for “a printed form in blank, of a contract or policy of fire 
insurance, together with such provisions,” etc., it provides also that 
they were to form a part of such contract or policy, so that the es- 
sential substance of the contract required to be embraced in such 
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form should have the sanction, force, and effect of alegal enactment; 
and, as applicable to the present case, the stipulations of such policy 
would operate, under the act, to change the law as it had previously 
existed in relation to parol waiver of forfeitures by the conditions of 
fire-insurance policies. The act, in our judgment, wholly fails to 
provide definitely and clearly what the standard policy should con- 
tain, so that it could be put in use as a uniform policy, required to 
take the place of all others, without the determination of the insur- 
ance commissioner in respect to matters involving the exercise of a 
legislative discretion that could not be delegated, and without which 
the act could not possibly be put in use, as an act in conformity to 
which all fire-insurance policies were required to be issued. Giving 
full effect to all the language of the act, as we must do, it provides 
that the insurance commissioner shall, within sixty days of the 
passage of this act, 

Prepare, approve, and adopt a printed form in blank of a contract or policy 
of fire insurance together with such provisiuns, agreements, or conditions as 
may be indorsed thereon or added thereto, and form a part of such contract 
or policy ; and such form shall, as near as the same can be made applicable, 
conform to the type and form of the New York standard fire-insurance policy, 
so called and known; provided, however, that five days’ notice of cancellation 
by the company shall be given, and provided, that proof of loss shall be made 
within sixty days after a fire. 

The insurance commissioner was authorized to call upon the 
attorney-general “for such assistance as shall seem necessary in the 
preparation” of such policy, and it was the duty of the attorney- 
general to perform such service. The insurance commissioner was 
required, on or before September 1, 1891, to file in his office the 
printed torm, in blank, of such contract or policy, and immediately 
thereafter he was to have 500 copies of the same, with this act, 
printed, and to mail to each company doing a fire-insurance business 
in the state copies of the same. The fourth section provides that 
after September 1, 1891, no such insurance company shall use any 
other form of policy, and “no other or different provision, agree- 
ment, condition, or clause shall, in any manner, be made a part of 
said contract or policy or be endorsed thereon or delivered there- 
with, except” that certain “riders” may be used, which are in no 
case to be “inconsistent with or a waiver of the conditions of the 
standard policy ” therein provided for. It was impossible to adopt 
the New York standard policy without repealing certain statutes of 
this state on the subject of tire insurance, directly contravening the 
provisions of such policy, viz., the valued policy law and the insur- 
ance agency law: Rev. St., §§ 1943, 1947. The act did not contain 
any repealing clause, but its evident intention was that the various 
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statutory provisions existing upon the subject of cancellation of 
policies, and under the by-laws, rules, and regulations of companies 
made pursuant to their charters, and in respect to proof of loss, 
should be repealed; for it was provided that five days’ notice of can- 
cellation should be given, and proof of loss should be furnished 
within sixty days after the fire. The New York standard policy pro- 
vides that proof of loss shall be furnished within sixty days after the 
fire, “unless such time is extended in writing by the company,”—a 
provision omitted from the Wisconsin policy, as approved and 
adopted, as well as the provision of the New York policy that “no 
suit or action on this policy shall be sustainable in any court of law 
or equity until after full compliance by the insured with all the fore- 
going requirements, or unless commenced within twelve months 
next after the fire,” to avoid, it is said, conflict with sections 4219, 
4222, Rev. St., or the general statutes of limitation. As the legisla- 
ture could not, for reasons thus indicated, adopt the New York 
standard policy, the power was so delegated by the act to the insur- 
ance commissioner, to prepare, approve, and adopt a printed form, 
in blank, of a contract or policy of fire insurance, ete., which would, 
‘as near as the same can be made applicable, conform to the type 
and form of the New York standard fire-insurance policy.” The re- 
sult was that, until the discretion vested in the commissioner should 
be exercised, and such form was so approved and adopted, no busi- 
ness of insurance could be transacted under the act. Until then the 
act was ineffectual, for want of certainty. Evidently, the conformity 
to “type and form ” of the New York standard policy, had reference 
to the form of that policy as embracing the substance of the pro- 
visious of the contract, and as to the size and kind of type to be used 
in printing the policy to be adopted. Had the commissioner wholly 
declined to prepare, approve, and adopt any form whatever, it would 
not have been possible to have carried into effect so imperfect or 
uncertain an enactment, or to transact business under it. Within 
the lines indicated, a discretion was reposed in ths commissioner as 
to the form of the policy which embodied the substance of the con- 
tract, and which was to have the sanction and force of law. The 
effect, clearly, was to transfer to him bodily the legislative power of 
the state on that subject. Within the limits prescribed, he was to 
prepare just such a policy or contract as, in his judgment and dis- 
cretion, would meet the legal exigencies of the case, and no one could 
certainly predict what the result of his action might be. It was not 
to be published, as laws are required to be, or to be approved by 
the governor. It was to be filed in the office of the insurance com- 
missioner, instead of being deposited in the office of the secretary of 
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state, and its use was to be enforced by the penal sanction of the act. 
He was not required by the act to perform any mere administrative 
or executive duty, or to determine any matter of fact for the purpose 
of executing or carrying the act into effect. The result of all the 
cases on this subject is that a law must be complete, in all its terms 
and provisions, when it leaves the legislative branch of the govern- 
ment, and nothing must be left to the judgment of the electors or 
other appointee or delegate of the legislature, so that, in form and 
substance, it is a law, in all its details, in presenti, but which may 
be left to take effect in futuro, if necessary, upon the ascertainment 
of any prescribed fact or event. Instead of preparing a form of 
standard policy, and adjusting it to the existing legislation, or modi- 
fying such legislation, if necessary, by virtue of its constitutional 
functions, the legislature delivered over this task wholly to the in- 
surance commissioner, to accomplish it as nearly as might be; and 
this depended wholly upon his discretion and judgment as to what 
the law should be in this respect, for the act had not specifically de- 
clared it. Conceding that the legislature might have adopted the 
New York form as an entirety, by the use of general language, it is 
evident that the proposed form, to conform “as near as can be to 
the form adopted in New York,” involved a duty equivalent to that 
of revision, which it cannot be contended could be delegated, except 
subject to legislative approval. While the commissioner, within the 
discretion intrusted to him, might have approximated, in a great 
degree, to the policy which the legislature may have intended, the 
objection, in view of the consideration stated, that it has not received 
the legislative sanction, is necessarily fatal to it. The cases of State 
vs. Chicago, M. & St. P. Ry. Co. (88 Minn., 298), and Railway Co. 
vs. Dey (35 Fed., 866, 874), are not in conflict, but in harmony, with 
the conclusion we have reached, as to what is and what is not an 
unconstitutional delegation of the legislative power. For these rea- 
sons, we hold that the provision authorizing the insurance commis- 
sioner to prepare, approve, and adopt a printed form, in blank, of a 
contract or policy of fire insurance, together with such provisions, 
agreements, or conditions as may be indorsed thereon or added 
thereto, and form a part of such contract or policy, and that such 
form shall, as near as the same can be made applicable, conform to 
the type and form of the New York standard fire-insurance policy, 
so called and known, is unconstitutional and void. Conclusions in 
accord with these views, in somewhat similar cases, have been reached 
in other states: Anderson vs. Assurance Co. (Minn.); O’Neill vs. In- 
surance Co., 166 Pa., St. 72. The instruction of the court to the jury 
that if the plaintiff Dowling, at the time the policy was issued, stated 
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to defendant’s agent fully the existence of the incumbrances, they 
would find in favor of the plaintiffs, was correct, and in conformity 
with previous decisions of this court on the subject of waiver of con- 
ditions of forfeitures in the policy against incumbrances: Renier vs. 
Insurance Co., 74 Wis.. 94, and cases there cited; Bourgeois vs. 
Insurance Co., 86 Wis., 402. 

2. Evidence was given tending to show that proofs of loss under 
the policy were prepared and mailed to the company at their prin- 
cipal office, and that a postal card had been received from the de- 
fendant acknowledging receipt of the same. A copy of the proofs 
was delivered to the local agent of the defendant, and a copy re- 
tained by the plaintiffs’ attorney, which, with such postal card, were 
offered in evidence, against the defendant’s objection, it being con- 
ceded that notice had been given to produce the original proofs. It 
was competent to show in this manner that proofs of loss had been 
seasonably furnished to the company, although such proofs were not 
competent evidence of the facts therein contained. We, therefore, 
see no objection to the admission in evidence of the copy of proofs 
and the postal card in question. It does not appear that any ob- 
jection had been made to the proofs, and we do not think that 
the defendant has any just ground of complaint on account of the 
ruling. 

It is urged as ground for reversal that the evidence showing the 
amount of the plaintiffs’ damages was insufficient to warrant the 
amount of the verdict. Without recapitulating the evidence, we will 
content ourselves with saying that we think it was sufficient to war- 
rant the finding of the jury. It does not appear that any ground 
exists for a reversal of the judgment. 

The judgment of the circuit court is affirmed. 


COURT OF APPEALS OF COLORADO. 


BRITISH AMERICA ASSUR. CO. 
v8. 
COOPER.* 


Where the agents who effected the insurance were unknown to either party, 
acting both as the agents of the insured, having general charge of the 
property, and local agents of the company, the contract may be avoided 
by either party if not ratified with knowledge of the facts. 

Evidence of such right by the insurer to avoid the policy will not be admitted 
when the insurance is denied by it. 


* Decision rendered, March 11, 1895. 
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Where such agent informed the insured that he was also acting for several in- 
surance companies, and was directed to insure in one of them, he was the 
agent of the insurer in placing the insurance. 

An agent to procure insurance is not authorized to accept notice of cancella- 
tion of the policy which he procures. 


Syivester G. Wixuiams, for Appellant. 
Partison, Epsatt & Hopson (E. E. Whitted, of counsel), fur Appellee. 


Tuomson, J. 

Action on policy of insurance against loss by fire. Judgment for 
plaintiff, from which defendant appeals. The answer of appellant 
(defendant below) contained four defenses. By the first it denied 
that it ever insured the plaintiff. By the fourth it denied that the 
plaintiff had complied with the conditions and requirements of the 
policy. The second is as follows: “ And, further answering, defend- 
ant says that the policy of insurance of defendant company alleged 
to have been issued to the plaintiff was not a valid contract of in- 
surance, because of the following facts, to wit: That said policy was 
issued by the firm of Schwanbeck & Wile, local agents of defend- 
ant, and at the town of Creede, in the state of Colorado. And, upon 
information and belief, defendant says that, at the time said policy 
was so issued, the said Schwanbeck & Wile were duly authorized 
general agents of the plaintiff herein in respect to the property 
sought to be so insured, with general charge and supervision 
thereof, and duly authorized in the premises, and charged, among 
other things, with the duty and authority to have said property in- 
sured, and tc deal fully with respect to the insurance thereon; that 
said Schwanbeck & Wile, then and there assuming to act in the 
double relation and capacity of agent for the plaintiff and as agent 
for the defendant in the same transaction, wrote said policy of in- 
surance; that thereafter, and at all times prior to the 18th day of 
May, 1892, said policy remained in the possession of said Schwan- 
beck & Wile; that on or about the 13th day of May, 1892, the de- 
fendant, then and there believing that said policy had been duly 
and properly issued, and believing that the same was then in full 
force and effect, caused said policy to be canceled in accordance 
with the terms and conditions thereof, and long prior to the destruc- 
tion of said property, viz., on or about the 18th day May, as afore- 
said, the policy was duly surrendered and returned to defendant; 
that not until after the alleged destruction of said property did de- 
fendant have knowledge of the fact that said Schwanbeck & Wile 
were the agents of the plaintiff herein.” To this defense a demurrer 
was sustained for insufficiency. 

We think the court erred in sustaining the demurrer. It is dis- 
tinctly stated in this answer that, in effecting the insurance, Schwan- 
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beck & Wile were the agents of both parties to the transaction. 
They were the local agents of the defendant at Creede, and author- 
ized to act in its behalf. They were also the general agents of the 
plaintiff, fully empowered to act for him in procuring insurance upon 
his property; and in pursuance of their authority to procure insurance 
for him, and of their authority to write policies for the defendant, 
this policy was written. They, therefore, as agents of the plaintiff, 
contracted with themselves, as agents of the defendant, for the in- 
surance which is the subject of this action. If the averments of this 
answer are true,—and the demurrer admits that they are,—they 
constitute a complete defense. The views of contracting parties are 
supposed to be in conflict. During the negotiation the interest of 
each is uppermost in his own mind, and his efforts are directed to 
securing a recognition of that interest. If he acts by agent, he is 
entitled to the exclusive services of the agent in the transaction, and 
to the full benefit of the agent’s judgment and ability in making 
terms with the other party. It is manifest that, where the same 
person assumes to act for both parties to a bargain, he takes upon 
himself duties which are incompatible. If he is honest, leaving out 
of consideration any unconscious bias which might incline him to- 
wards one or the other side, the utmost that can be expected of him 
is impartiality; but impartiality is exactly the qualification which is 
‘inconsistent with agency. The agent is chosen to represent the in- 
terest of his principal against the hostile interest which he is to 
meet. He cannot discharge his duties and be impartial. It is, there- 
fore, impossible for a person acting in the same transaction for two 
opposing parties to perform his duty to both; and a contract made 
by him in this double capacity may be avoided by either party, un- 
less it was so made by his express authority, or unless, with full 
knowledge of the facts, he afterwards ratified it. And it is not 
necessary, for the purpose of avoiding it, that the contract should 
be tainted with fraud, or be disadvantageous to the complaining 
party. His right to repudiate it grows out of the nature of the 
transaction itself, and is not connected with any question of fraud or 
of benefit or detriment which might accrue from it to him: New 
York Cent. Ins. Co. vs National Protection Ins. Co., 14 N. Y., 85; 
Utica Ins. Co. vs. Toledo Ins. Co., 17 Barb., 132; Mercantile Mut. 
Ins. Co. vs. Hope Ins. Co., 8 Mo. App., 408; Lee vs. Smith, 84 Mo., 
304; 1 May, Ins., § 125; Mechem, Ag., § 67. 

The following is the third defense: “ For further answer, defend- 
ant says that said policy contained the following condition and stip- 
ulation, viz.: ‘This policy shall be canceled at any time at the re- 
quest of the assured; or by the company, by giving five days’ notice 
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of such cancellation. If this policy shall be canceled as hereinbe- 
fore provided, or become void, or cease, the premium having been 
actually paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the customary 
short rate, except that, when this policy is canceled by this company 
by giving notice, it shall retain only the pro rata premium.’ That 
in accordance with the condition of said policy, and more than five 
days prior to said fire, to wit, on or about the 13th day of May, 
1892, the defendant gave due notice to plaintiff of the cancellation 
of the said policy, and returned to the plaintiff the pro rato premium 
for the unexpired term of said policy. That on or about the 18th 
day of May, 1892, the plaintiff delivered and surrendered said can- 
celed policy to the defendant.” The plaintiff replied, denying the 
allegations concerning the cancellation of the policy. The cause 
was then submitted to the court upon an agreed statement ef facts, 
of which the following is the substance: The plaintiff having con- 
tracted for the erection of the building which was the subject of the 
insurance, it was constructed by the contractor under the super- 
vision of Schwanbeck & Wile, who were real estate agents, and the 
cost of the building was paid through them. After its completion 
Schwanbeck & Wile were employed by the plaintiff as his agents to 
lease it to tenants and collect the rents, and they remained such 
agents until its destruction by fire. Prior to its completion, the 
plaintiff directed Schwanbeck & Wile to cause it to be insured 
against loss by fire as soon as it should be completed; but, upon be- 
ing informed by them that they were themselves insurance agents, 
he authorized them to insure it in companies which they repre- 
sented, without designating the companies or specifying the amount 
of insurance desired. When the building was completed, Schwan- 
beck & Wile did not insure it in any of the companies then repre- 
sented by them, but a short time afterwards, having been appointed 
local agents at Creede of the defendant company, they insured it 
with the defendant, and issued the policy in suit, whereby the de- 
fendant, in consideration of a premium of $50, agreed to insure the 
plaintiff against loss or damage by fire to the building to the amount 
of $500 for the period of one year. The premium was paid by 
Schwanbeck & Wile out of rents collected by them as plaintiff’s 
agents. The premium rate was determined by the Underwriters’ 
Union, of which the defendant wasa member. The policy contained 
the condition and stipulation concerning cancellation which is set 
forth in the answer. The policy, after it was issued, remained in the 
possession of Schwanbeck & Wile, and was never actually delivered 
to the plaintiff. About two months after the issuance of the policy, 
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H. T. Lamey, the general agent and manager of the defendant for 
Colorado, having his headquarters in Denver, sent a communication 
to Schwanbeck & Wile, informing them that instructions had been 
received from the home office to close the Creede agency, and can- 
cel all outstanding insurance, and directing them at once to issue 
the five days’ notice of cancellation to the persons insured required 
by the terms of the policy, so that all existing risks might be can- 
celed. He also forwarded to them the unearned portions of the 
premiums which had been paid. The communication and the 
money were duly received by Schwanbeck & Wile, who thereupon 
indorsed the policy in controversy “Canceled,” and caused it to be 
returned to Lamey, who then stamped it “Canceled,” and transmit- 
ted it to the home office. No notice of this proceeding was ever 
given to the plaintiff. The plaintiff never received the return pre- 
mium, nor was he credited with it upon any account or statement 
rendered to him by Schwanbeck & Wile. They claimed to have 
held it for the purpose of obtaining other insurance in place of that 
alleged to have been canceled, but no other insurance was ever pro- 
cured. The premises were afterwards totally destroyed by fire. 
The plaintiff did not know until after the fire that his building was 
insured with the defendant, or that any attempt at cancellation of 
the policy had been made. The relations existing between the 
plaintiff and Schwanbeck & Wile were unknown to the defendant or 
its general agent. After the fire, the plaintiff, learning that his 
property had been insured with the defendant, made due proof of 
loss, but the defendant refused to recognize the policy as being in 
force, or to pay any portion of the loss. It was stipulated that the 
facts admitted should be considered only as they might be legally 
relevant to the issues as they then stood, the third defense being 
out of the case. 

The denial by the defendant that it ever insured the plaintiff 
amounts, at most, to a denial of the execution of the policy, and is 
not sufficient in itself to admit proof of facts or circumstances which 
would give the defendant the right to avoid the policy after it was 
executed. Therefore, the only question for consideration is whether 
the facts stated amount to a cancellation of the policy. It is con- 
tended in behalf of the defendant that, in the insurance transaction, 
Schwanbeck & Wile were the agents of the plaintiff, and that, there- 
fore, notice to them was notice to the plaintiff. The general doctrine 
that the knowledge of an agent pertaining to business which he is 
authorized to transact, obtained while he is engaged in its transac- 
tion, or while his authority in relation to it exists, is the knowledge 
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of the principal, cannot be questioned. However, peculiar condi- 
tions may exist to which it would not apply. The first question 
here is, do the agreed facts bring Schwanbeck & Wile, in their rela- 
tion to the plaintiff, within the rule as stated? And, second, if so, 
how is the application of the rule affected by the relations which 
they at the same time sustained to the defendant? 

1. The statement shows that Schwanbeck & Wile at first acted for 
the plaintiff in overlooking the construction of his building, and that 
afterwards, upon its completion, they were employed by him to 
lease it and collect the rents. They thus became the plaintiff’s 
agents, but only for certain specified purposes; and, outside of this 
defined authority, they were not, by virtue of such employment, his 
representatives. Without further power, they could do no act in 
relation to insurance by which he wouid be bound. But, while the 
building was in process of construction, he directed them to have it 
insured as soon as it reached completion. If they had acted upon 
this order, they would have done so as his agents. But the author- 
ity given was limited to the procuring of insurance. By its terms 
it extended no further, and upon causing the building to be in- 
sured, their authority would have been exhausted, and their agency 
in that particular at an end, so that no subsequent notice to them 
in relation to the insurance would have bound the plaintiff, or 
affected him in the slightest degree: See Grace vs. Insurance Co., 
109 U. S.,278. But this instruction was not carried out. After it 
was given, they informed him that they were insurance agents, rep- 
resenting insurance companies, and he then instructed them to 
insure the building in their own companies. In conformity with 
this last direction, they placed the insurance, which is the subject of 
this suit, in the defendant company, as its agents. Instead of pro- 
curing insurance from the outside upon the plaintiff ’s building, they 
insured it themselves. Now, in what degree did this last order con- 
stitute them his agents in the insurance transaction? It seems to 
us to amount to nothing more than an application to them, as insur- 
ance agents, for insurance upon his property. If he had directed a 
firm of agents with whom he had no business connection to insure 
his building in one of their companies, and they had complied with 
his instruction, he would, of course, be bound by their act, because 
he had authorized it; but it can hardly be said that he would there- 
by have constituted them his agents, any more than he would have 
made the company his agent if he had gone to the home office, and 
left the same order there. And, disembarrassing this case of an 
agency which did in fact exist, but which did not in any manner con- 
cern insurance or involve Schwanbeck & Wile in any obligation in- 
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consistent with their duty to the defendant, we are unable to dis- 
cover anything in the plaintiff’s direction more than an informal 
application for insurance, in conforming to which they acted solely 
as the defendant’s agents. It is true that the plaintiff did not 
specify the amount of insurance which he desired, nor designate the 
companies in which it should be placed; but we do not understand 
how these facts can affect the situation. Being without instruction 
as to amount, they must have exercised their own discretion in fixing 
it; and, there being nothing in the record from which a contrary 
inference can be drawn, it is conclusively presumed that they exer- 
cised that discretion in the interest of their company, and as its 
agents. In applying to them as insurance agents, it does not matter 
that he did not name any company, or that he did not even know 
its name. It was through them as agents that the insurance was 
sought, and when, in pursuance of the application, they issued the 
policy in suit, the act which they performed was the act of the de- 
fendant. Neither can any valid argument be based upon the reten- 
tion of the policy by Schwanbeck & Wile. If they had been his 
general agents in matters of insurance, effecting new insurance, and 
procuring renewals, in their discretion, and having the custody of 
his insurance papers, a different case would be presented. But no 
such relationship existed. They owed the same duty to him that 
they owed to any other applicant. When the policy was, executed 
and the premium paid, the contract was completed, the policy be- 
longed to him, he was entitled to it upon demand, and the law re- 
gards it as having been delivered: 1 May, Ins., § 60. The payment 
of the premium out of money in their hands, belonging to him, is 
equally without significance. It is the fact, and not the mode, of 
payment, which is material: 2 May, Ins., §§ 345, 345a. Upon a care- 
ful examination of the record and the briefs of counsel, we are forced 
to the conclusion that Schwanbeck & Wile were not the agents of 
the plaintiff so as to render service upon them, after the policy was 
executed, of any notice to which he was entitled, effective for any 
purpose. 

2. But if we concede the contention of counsel that Schwanbeck 
& Wile were the agents of the plaintiff, and continued to represent 
him until the alleged cancellation, we do not see wherein the de- 
fendant’s case is in the least strengthened. They were the agents 
of the defendant. If they were also the agents of the plaintiff, they 
were acting in the double capacity of agents for both parties; and 
the same objection exists to every act done by them in that double 
capacity. If they could not make a valid contract with themselves, 
they could not make a valid service of notice upon themselves 
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They were instructed, as agents of the defendant, to give the proper 
notice, and if they issued the notice as the defendant’s agents, and 
served it upon themselves as the plaintiff’s agents, the act was void. 
The same reasons that would invalidate the contract of insurance 
would invalidate the notice: Insurance Co. vs. Raden, 87 Ala., 311. 
It is our opinion that there was no cancellation of the policy. 

The agreed statement was made solely with reference to the 
pleadings as they stood after the demurrer was sustained. What 
evidence would have been brought forward by the defendant in 
support of its third answer, if that had been suffered to stand, of 
course we do not know; but, having charged that its agents were 
also the agents of the insured, the defendant was entitled to a trial 
upon the question thus presented; and, because of the error in sus- 
taining the demurrer, the judgment will be reversed and remanded 
with leave to the plaintiff to reply to the rejected answer. Reversed. 


SUPREME COURT OF PENNSYLVANIA. 


SMITH 
vs. 
PEOPLE’S MUT. LIVE-STOCK INS. CO., of PENNSYLVANIA.* 


Where there was evidence that the insurer of live-stock was informed that 
the horse cost less than stated in the application prior to knowledge of 
its sickness, and waited for more than a week until it was seen that it 
would die before notifying that according to its terms the policy was 
cancelled for misrepresentation, an instruction assuming that the can- 
cellation was due to the misrepresentation was properly refused. 


Misrepresentations in the application inserted by the agent unknown to the 
insured will not defeat the policy. 


Where the company sent its own surgeon who attended the horse, a written 
notice of the disease required by the policy is waived. 


Absence of complaint by such surgeon that he was not sooner called is evi- 
dence of prompt notice of sickness. 


James Brepty, for Appellant. 
Witiiam M. Ranvotpn, for Appellee. 
Dean, J. 
On 17th February, 1891, plaintiff insured in defendant company, 
against death, disease, or accident, a bay horse, in sum of $200, for 
a term of three years. The company being mutual, the members 
were subject to assessments for losses. The plaintiff, up to 29th 





* Decision rendered, Jan. 6, 1896. 
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November, 1893, was called on for several assessments, amounting 
in the aggregate to $80, all of which she paid. At that date, the 
horse, because of an incurable disease in the foot, was killed. The 
plaintiff demanded the amount of her policy, but the company re- 
fused payment on three grounds: (1) Misrepresentation of a 
material fact as to the value of the horse in her application for the 
policy. (2) A neglect to give notice to the company of the disease 
of the foot, in writing, within the time stipulated by the conditions 
of the policy. (3) Because the policy, as stipulated by its terms, 
had been canceled by the company before the death of the horse. 
The policy contains these stipulations :— 

It is understood and agreed by the holder of this policy that it may be 
canceled at any time during the term for which it is issued, if it be found 
that any misstatements were made in the application for the same, or im- 
portant information withheld by the applicant. That in the event of sickness 
or disability from any cause whatever of the animal insured, written notice 
to the company must be given of such sickness or disability within 24 hours 
after said animal becomes incapacitated for labor. A failure to give such 
notice, if death ensue, will work a forfeiture of this policy. 

In the written application is this interrogatory and answer thereto: 
“What did you pay for the above described animal? Answer: $275.” 
The evidence was she had paid $165 for a pair of horses of which 
the insured horse was one. This constituted the material mis- 
representation alleged, and which warranted cancellation of the 
policy. On November 23, 1893, five days before the death of the 
horse, written notice of cancellation because of misrepresentation 
was given plaintiff by the company. Written notice of the disability 
of the horse was not given, but within 24 hours after the driver 
discovered the disease was of a serious character, he called at the 
office, and gave verbal notice to the company, and they immediately 
sent their surgeon to examine the foot. He and his assistant made, 
altogether five visits for treatment of the horse between the 13th 
and 24th of November, the Jast one five days before the horse was 
killed by order of the surgeon. It was alleged by plaintiff that the 
misrepresentation in the application as to the price she paid for the 
horse was neither written nor dictated by her; that she could neither 
read nor write; and that it was inserted by the agent who solicited 
the policy for the company. It was further argued that the com- 
pany, in response to the verbal notice as to the horse’s ailment, by 
sending its own surgeon to treat it, had waived the written notice 
required by the stipulations of the policy. The court submiited the 
evidence to the jury to find: (1) Whether plaintiff intentionally 
made any false representations as to the value of the horse, 
(2) Whether defendant, by its conduct, had waived written notice 
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of the horse’s ailment. The jury found for plaintiff the amount of 
the policy. From the judgment entered on the verdict, defendant 
now appeals, assigning seven errors, all except the last to the charge 
of the court on the evidence and answers to pointe. 

The first complaint of appellant is the answer of the court to its 
first prayer for instruction, as follows: “If the jury find that the 
plaintiff misrepresented in her application the amount paid for the 
horse insured, the company had the right to cancel the policy, and, 
having done so for that reason on November 23, 1893, prior to the 
death of the horse, the plaintiff cannot recover.” Answer: “If 
plaintiff knowingly made a false statement or representation in her 
application, which was material to the risk, or which was calculated 
to deceive or mislead the company, the company would have a right, 
immediately on discovering the misrepresentation, to cancel the 
policy and be relieved from liability.” It is argued by appellant 
that it was entitled to a peremptory affirmation of its point and 
without this the jury by the answer were at liberty to judge whether 
the statement that the purchase price was $275, when it was but 
$100, was material to the risk. Undoubtedly, as one fact going to 
determine the value, this representation was material to the risk; 
but the point is not so framed as to suggest clearly an answer to 
that proposition, and the answer must be considered in the light of 
the evidence and the issue raised at the trial. There had been evi- 
dence that, before any notice to the company of disease in the horse, 
the defendant had been informed by the party from whom it was 
purchased that he had been paid no such price. The verbal notice 
of disease, according to the testimony of appellaut’s surgeon, who 
made an entry in his visiting book of the date, was on the 13th of 
November. On the 22d of November the surgeon notified the 
driver that the horse must be killed the next day, and although not 
killed until five or six days afterwards, yet on the next day, the 23d, 
the company notified Mrs. Smith of cancellation of policy because 
of misrepresentation. This evidence warranted the inference that 
notice of cancellation was not prompted by misrepresentation as to 
price, which defendant considered material, but by another fact, 
very material,—a fatal disease which demanded the destruction of 
the insured horse. The coincidence of dates of the discoveries that 
the horse would be a loss and that a misrepresentation had been 
made was very significant, and the further fact that the company did 
not immediately cancel the policy on receiving information as to the 
price paid, but waited for more than a week, is also significant, 
either of a waiver of its right to cancel, or that it was aware the 
statement as to price was not that of the insured, but of its own 
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agent. Especially does this last seem probable, when this agent 
accompanies the application with his written opinion, after a 
thorough inspection of the horse, that his actual cash value was 
$275. In the face of this testimony, the point assumes as an estab- 
lished fact, and asks the court to assume, the sole reason for the 
cancellation was tLe misrepresentation. The point asit stood should 
have been negatived, because it withdrew from the jury one of the 
very questions in dispute, viz., whether the cancellation was 
prompted by misrepresentation, or by a pretended one,—by a dis- 
honest attempt to evade an otherwise inevitable liability. But, 
instead of negativing it, the court, having in view the testimony as 
to plaintiff’s ignorance of the statements put in the application by 
appellant’s agent, the written opinion of the agent as to the value, 
and the evidence tending to show the cancellation was not in good 
faith, based on the alleged misrepresentation, gives proper instruc- 
tion on a point which might have been framed so as to apply to such 
evidence. A point, therefore, was not answered which should have 
been denied, and appellant was not harmed. 

The second, third, and fourth assignments are all based on the 
same unwarranted assumption of a fact which was in dispute on the 
evidence. The appellant puts in evidence the application as a 
formal written statement of facts by plaintiff as the inducement to 
the company to issue the policy. The plaintiff denies it contains 
her representations, and avers they are those of appellant’s agent, 
made by him on a careful personal inspection of the horse, as shown 
by his written report, made part of the application. There was 
evidence tending to show every statement in the application was 
made by the company’s own agent. He went to the stable, examined 
the horse, then went to his office, and filled out what purported to 
be her statement, and on back of same paper indorsed and signed 
his statements as inspector; then signed her name to the application, 
took it to her, and she affixed her mark. On the contradictory evi- 
dence, the court submits the question to the jury to find whether 
she did in fact make a false representation, and whether the policy 
was issued alone on the statements made by defendant’s agent. If 
she had admitted a false statement was made by her and inserted 
in the application, or that fact had been clearly proven, the ap- 
pellant’s complaints of error could be sustained; but each one of 
the three is based on the assumption that every statement in the 
application was undoubtedly plaintiff’s, when this was the very fact 
the jury were to find. The instruction of the court was based on 
contradictory evidence, or evidence from which might be drawn 
opposite inferences. If they found the misstatement was that of the 
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company’s own agent, then plaintiff could recover; otherwise, not. 
And viewing the charge in this light, there was no error. The cuse 
of Eilenberger vs. Insurance Co. (89 Pa. St., 464), is much the same 
as the one before us. There the application was for a fire-insurance 
policy. The agent and the insured together inspected the building, 
the agent inserting the answers to the interrogatories in the appli- 
cation. The insured, without reading or having the application read 
to him, signed it. The agent then indorsed upon it his own report, 
which accorded with the statements in the application. The policy 
issued. The property was destroyed by fire. It turned out that 
some of the statements in the application were false, but the insured 
had no knowledge they were until after the fire. It was held, as he 
had signed a statement he had not made and did not intend to 
make, the company was bound by the act of its dishonest or in- 
competent agent. To the same effect are Insurance Co. vs. Bruner, 
23 Pa. St., 57; Insurance Co. vs. Mahone, 21 Wall., 155; and many 
other cases. 

The fifth assignment is to the answer of the court to appellant's 
second point, as follows: “If the jury believe that the company 
was not notified within 24 hours of the disability of the animal 
which resulted in his death, the plaintiff cannot recover. Answer: 
This is affirmed with the qualification that the notice must be given 
within the 24 hours after discovering there was anything serious the 
matter with the horse. If the company accepted and acted upon a 
verbal notice, it would be a waiver of a written notice.” The undis- 
puted evidence shows that, in response to plaintiff’s verbal notice, 
the company immediately sent its surgeon, who examined the horse, 
and he and his assistant continued their visits until the case became 
hopeless, and the horse was ordered to be killed. This was clearly 
a waiver of the right to insist on a written notice. That the com- 
pany immediately, through its surgeon, took charge of the auimal’s 
treatment, and then ordered it to be killed, is more than mere evi- 
dence from which a waiver might be inferred. It is a waiver by 
such unequivocal acts as admit of no other construction. 

The sixth assignment has nothing of merit to sustain it. The 
court merely called the attention of the jury to the fact that Dr. 
Carter, the surgeon sent by the company, had not complained, when 
he saw the horse, that he had not been called in time to treat it. 
While but slight evidence that notice of the disease had been given 
promptly, it was still evidence, and therefore there was no error in 
adverting to the fact. The seventh assignment is to the refusal of 
the court to affirm appellant’s first point, as follows: “That under 
the policy, a suit cannot be maintained thereon in Allegheny County, 
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but only in Philadelphia County.” The policy contains this pro- 
vision: ‘ And in case any suit or action at law should be brought 
against the said company, the same shall be commenced in the city 
of Philadelphia, Pennsylvania, and prosecuted in the courts of the 
city and county of Philadelphia, state of Pennsylvania, as there is 
where the home office and books of the company are kept, and all 
contracts are made and entered into.” Without determining whether 
such a provision would be sustained if the question had been raised 
at a proper time and by proper pleading, it is sufficient answer here 
to say that, after filing affidavit to the merits and pleading the 
general issue, it is too late to deny the jurisdiction of the court 
which heard the cause and entered judgment. The plea should 
have been in abatement of the action, before the plea in bar. Not 
having been so entered, it will: be deemed as waived. “The pleas 
to the jurisdiction of the court which can be taken as, and which 
are considered to be, pleas in abatement, are those which, while 
admitting jurisdiction in some court, deny it to the particular court 
in which the suit is brought for some reason alleged; for if no court 
has jurisdiction, the objection goes in bar and not in abatement.” 
Otis vs. Wakeman, 1 Hill, 604; Rea vs. Hayden, 3 Mass., 24; Stewart 
vs. Ferry Co., 12 Fed., 296. Here the point aileges the jurisdiction, 
by the contract, is in the courts of Philadelphia County, and not in 
Allegheny County. It is too late to so plead after a plea in bar. 
All the assignments of error are overruled, and the judgment is 
affirmed. 


SUPREME COURT OF WISCONSIN. 


DICK ET AL. 
v8. 
EQUITABLE FIRE & MARINE INS. CO. Er at.* 


Where an adjuster requires the insured to procure at considerable trouble 
and expense a carpenter’s estimate supplemental to the proofs of loss, the 
company is estopped from setting up a breach of condition of which it 
already had knowledge. 


A provision that no requirement on the part of the company relating to the 
appraisal shall be deemed a waiver, does not refer to such act by the 
adjuster. 


Knowledge of the agent who issued the policy as to a breach of conditions is 
knowledge of the company. 


Any limitation of the powers of the agent within the apparent scope of his 
authority, in order to be effectual, must be incorporated in the policy. 


Decision rendered, Jan. 7, 1896. 
VOL. XXV.-29. 
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Statement of facts by Newman, J. 

The action is upon a policy of fire insurance issued by the defend- 
ants, jointly, under the name, “The Rhode Island Underwriters 
Association,” to the plaintiff Dick. Dick was the owner of the prop- 
erty insured, and Powell held a mortgage upon it. The loss, if any, 
was made payable to Powell “as her mortgage interest may ap- 
pear.” The policy contained a provision that it should be void 

If, with the knowledge of the insured, foreclosure proceedings be com- 
menced, or notice given of any sale of any property covered by this policy by 
virtue of any mortgage or trust deed. 

The mortgage was foreclosed, with the knowledge of the insured. 
Afterwards the property insured was destroyed by fire, and notice 
and proofs of loss were given. An adjuster was sent to adjust the 
loss. He required the plaintiff to supplement his proofs of loss by 
what was called “a carpenter’s estimate” of the loss and damage. 
This the plaintiff furnished at some trouble and cost. The defense 
to the action was that by the foreclosure proceedings the policy had 
become forfeited and void. This defense was met by the contention 
on the part of the plaintiff that the forfeiture, if any, had been 
waived by the defendants by requiring further proofs of loss. The 
contention was mainly upon the question whether there had been 
such waiver. The evidence was conflicting. There was a special 
verdict. The jury found that the defendants’ local agents who issued 
the policy knew of the foreclosure proceedings before the loss oc- 
curred; that the adjuster knew of them before he required the car- 
penter’s estimate; that the estimate was procured by the plaintiff, 
and at his expense; and that the property was totally destroyed. 
The plaintiff had judgment against each of the defendants for an 
equal one-half of the loss and one-half of the costs. Both defend- 
ants appeal. Both appeals were heard together, on one case and 
briefs. 


DoouitrLte & SHoemakeEr, for Appellants. 
W. P. Barruert, for Respondents. 


Newman, J. (after stating the facts.) 

It is not questioned by the plaintiffs, but is conceded, that the 
foreclosure proceediugs rendered the policy of insurance voidable, 
at the option of the defendants. But it is contended by the plain- 
tiffs that, in the exercise of that option, the defendants elected to 
waive the forfeiture, and to treat the policy as still valid, and so are 
now estopped to urge the forfeiture. It is well settled in this state 
that conduct on the part of insurance companies, after knowledge of 
the forfeiture of a policy, which assumes the policy to be still valid 
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and in force, especially if it subjects the insured to delay or expense, 
is a waiver of the forfeiture, and estops the company to urge that 
defense to an action on the policy: Gans vs. Insurance Co., 43 Wis., 
108; Cannon vs. Insurance Co., 53 Wis., 585; Oshkosh Gas Light 
Co. vs. Germania Fire Ins. Co., 71 Wis., 454; Renier vs. Insurance 
Co., 74 Wis., 89. This principle of the law is not questioned by the 
defendant. But it denies knowledge of the foreclosure proceedings 
which operated the forfeiture, and urges that the evidence given on 
the trial is insufficient to establish that fact. But in Gans vs. Insur- 
ance Co., supra, it is held that knowledge of facts which show that 
a condition of the policy has been broken, by the local agent who 
issued the policy, is imputed to the company as knowledge of the 
same fact. And the testimony, clearly, is sufficient to sustain the 
finding of the jury that the local agent had knowledge. In that 
case it is unimportant whether the adjuster had actual knowledge 
or not. 

It is also urged that the evidence is insufficient to show that the 
agent who was sent to investigate the loss had power to bind the 
company by a waiver of the forfeitures. The agent disclaims such 
power. He denominates himself a “special agent,” and describes 
himself as having only limited powers. But evidently he was sent 
by the defendants to investigate the circumstances and ascertain 
the amount of the loss. His real authority covered all that might 
be advantageous and appropriate in ascertaining the loss. The 
plaintiff was required, by the policy, to “furnish, if required, veri- 
fied plans and specifications of any building, fixtures, or machinery 
destroyed cr damaged.” Apparently, the agent sent had the power 
to require such plans and specifications to be furnished by the as- 
sured. The carpenter’s estimate of the loss and damage was evi- 
dently such a paper. It was, at least, within the apparent scope of 
the agent’s authority to demand such carperter’s estimate. The de- 
fendants had indued him with such apparent authority. It was, in 
legal effect, the demand of the defendants. They are bound by it, 
and by the legal consequences which flow from it, although it may 
have been intended that his authority should be more limited. It 
was expressly held in Oshkosh Gas Light Co. vs. Germania Fire Ins. 
Co., supra, that an adjusting agent has power to bind the company 
by acts in pais which operate as an estoppel to insist upon a for- 
feiture of the policy: See, also, Insurance Co. vs. Gallatin, 48 Wis., 
36; Alexander vs. Insurance Co., 67 Wis., 422. While a mere local 
agent, as such, may have no power to bind the company by the 
waiver of a forfeiture, still the company may be bound by the act of 
any agent who is authorized to do the act which constitutes a 
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waiver. The case is not within that provision of the policy which 
provides that 

These companies shall not be held to have waived any provision or condi- 
tion of this policy, or any forfeiture thereof, by any requirement, act, or pro- 
ceeding on their part relating to the appraisal, or to any examination herein 
provided for. 

The carpenter’s estimate did not relate to an appraisal, or to the 
examination provided for. The policy contained this provision:— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions 
as may be indorsed hereon or added hereto; and no officer, agent, or other 
representative of these companies shall have power to waive any provision 
or condition of this policy, except such as, by the terms of this policy, 
may be the subject of agreement indorsed hereon or added hereto, and, 
as to such provisions and conditions, no officer, agent, or representative 
shall have such power, or be deemed or held to have waived such pro- 
visions or conditions, unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the insured unless so written 
or attached. 

In Renier vs. Insurance Co., supra, it was held that “such at- 
tempted restrictions upon the power of the company or its general 
officers and agents, acting within the scope of their general author- 
ity, to subsequently modify the contract and bind the company in a 
manner contrary to such previous conditions in the policy, are 
ineffectual.” 

Errors are alleged in the admission and rejection of evidence. 
The court admitted testimony, over the defendants’ objection, of a 
conversution which the witness overheard, before the fire, between 
the defendants’ local agent and the plaintiff. In substance it was 
that the local agent, Jackson, said to the plaintiff, “I am afraid you 
will lose your house and lot by the foreclosure proceedings that 
have been commenced.” The plaintiff replied, “I don’t think I will 
lose it, for I have a year to redeem in.” The object was to prove 
that the local agent had knowledge of the foreclosure. The defend- 
ants objected to this testimony on the ground that notice to the 
local agent of the foreclosure proceedings is not notice to the.com- 
pany. The objection on that ground is not tenable: Gans vs. 
Insurance Co., supra. 

Defendants’ counsel asked the plaintiff Dick, on cross-examina- 
tion, ‘ Didn’t you think at the time that the company ought to be 
informed of the fact that there was a judgment of foreclosure 
there?” The plaintiff answered, “I didn’t see any need of it, for I 
knew that Jackson knew it.” The defendant moved to strike out 
this answer as not responsive to the question. It is not clear that 
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the answer is not responsive to the question. The question called 
for nothing material to defendants’ case. It is not obvious what 
the counsel expected to elicit by it. The question itself seemed to 
imply some criticism upon the plaintiff for his failure to notify the 
company directly. The answer, very naturally, stated his reason for 
not having done so. The question seemed to call for some explana- 
tion. The answer, in substance, is, “The defendant already knew 
it.” It is not evident that that answer was not responsive to the 
question. If the defendants did not desire an explanation of this 
kind, the question could have been put in different form, or, 
without detriment to defendants’ case, omitted altogether. It is 
sometimes safer, in practice, not to ask irrelevant questions in 
cross-examination. 

It appears that after the plaintiff had procured the carpenter’s 
estimate, and had delivered it to the adjuster, the adjuster, volunta- 
rily, and without consulting the plaintiff, paid the maker for it. 
He testified that, at the time when he required it from the plaintiff 
Dick, he had informed Dick that it should be procured at his ex- 
pense, which Dick denied. This wasone of the issues tried. It was 
claimed by the plaintiffs that this was done from mere afterthought, 
for the purpose of avoiding the effect of the demand for the certifi- 
cate, as an estoppel. So, on cross-examination, the adjuster was 
asked if he did not know at the time when he paid for the certificate 
that, in case he had put the plaintiff to trouble and expense in get- 
ting it, while he had knowledge of the foreclosure, that would make 
the policy good. He answered, in effect, that he did know that 
such was the law, but that he had no knowledge of the foreclosure. 
Further questions of similar import were pressed, and similarly an- 
swered. This was all under objection that the questions were “in- 
competent, irrelevant, and immaterial.” The materiality of this line 
of questions and answers is not very evident or cogent. But possi- 
bly it may be relevant as having some inferential or argumentative 
bearing upon the plaintiff’s contention that the payment by the wit- 
ness was the result of afterthought, in anticipation of the conse- 
quence of his demand for the certificate. At least, it is not per- 
ceived that the defendants were injured by this testimony, as it 
seems to be rather favorable to the defendants’ side of the 
contention. 

The defendants’ attorney asked one of the defendants’ witnesses 
this question: “ Did you hear him [ Mr. Bartlett, plaintiffs’ attorney | 
say to your father that he advised Mr. Dick [the plaintiff] that if 
the insurance company wanted an estimate, not to let the grass 
grow under his feet until they got it?” This and other questions 





naan BAS orto ane sient he wei 


454 Supreme Judicial Court of Massachusetts. [ June, 


of the same general character were objected to as “ incompetent, 
irrelevant, and immaterial,” and excluded. This is alleged for 
error; because it is claimed that this class of testimony would tend 
to show that the plaintiff and his attorney “were working for a for- 
feiture.” (“ Waiver” is probably the word intended.) But the 
defendants could scarcely hope that the merest hearsay evidence 
would be deemed competent for proving it, nor that the fact was of 
much importance if fully proved. 

It is claimed to be error that two separate judgments, one against 
each defendant, for the sum for which it was liable, with its propor- 
tionate share of costs, was taken. This form of judgment seems to 
be required by chapter 235 of the Laws of 1893. It provides that 
“all insurance companies interested in the loss” may be joined as 
defendants, and that “a separate judgment shall be entered against 
each insurance company, for the amount of the verdict which may 
be rendered against such insurance company, together with its 
proportion of the costs in the suit.” 

The defendants also urge that the evidence is insufficient to sup- 
port the verdict as to the amount and entireness of the loss. There 
is evidence which seems to show, with sufficient certainty, that the 
building was, for all practical or useful purposes, totally destroyed: 
Seyk vs. Insurance Co., 74 Wis., 67. The judgments of the circuit 
court are both affirmed. 


——_—-——_++e—_______ 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
WHITE 
ve. 
PROVIDENT SAVINGS LIFE ASSUR. SOC., or New York.* 
Under a statute providing that misrepresentations in order to avoid the policy 


must be fraudulently made, or increase the risk, warranties as well as 
misrepresentations are included. 


Where the insured calls twice upon a physician who prescribes and is paid, 
he is attended by such physician within the meaning of the question in 
the application, ‘‘ by what physician were you last attended ?” 

J. F. Quinn and H. P. Movtton, for Plaintiff. 
Wiuiam H. Moopy and Josern H. Peart, for Defendant. 


Barker, J. 

The most important question raised by the report is as to the 
effect of St. 1887, c. 214, § 21, now, by the Massachusetts insurance 
act of 1894, re-enacted as St. 1894, c. 522, § 21. The question is, in 


* Decision rendered, Feb. 28, 1895. 
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substance, whether the provisions of that section include in the word 
“ misrepresentation ” statements which in insurance law are classed 
as “ warranties,” because expressly said to be warranties by the lan- 
guage of the parties, or whether the section deals only with state- 
ments which are representations, and not with technical warranties. 
The ruling of the trial court went upon the theory that the section 
did not affect statements which were said in the policy and the ap- 
plication to be warranties, but only misrepresentations as to matters 
which were the subject of representations as distinguished from 
warranties. The section, as it stood in St. 1887, ¢c. 214, § 21, was in 
these words: — 

No oral or written misrepresentation made in the negotiation of a contract 
or policy of insurance by the assured or in his behalf, shall be deemed material 
or defeat or avoid the policy, or prevent its uttaching, unless such misrepre- 
sentation is made with actual intent to deceive, or unless the matter misrep- 
resented increased the risk of loss; 
end the language of St. 1894, c. 522, § 21, is the same. This lan- 
guage is broader than that of Pub. St., c. 119, § 181, which applied 
only to misrepresentations made in obtaining or securing policies of 
fire insurance and of life insurance, and which was in these words:— 

No oral or written misrepresentation made in obtaining or securing a policy 
of fire or life insurance shall be deemed material, or defeat or avoid the policy, 
or prevent its attaching unless such misrepresentation is made with actual 
intent to deceive or unless the matter misrepresented increases the risk of loss. 

The broader language of the section, as it is found in the general 
insurance act of 1887, was clearly designed to extend the rule which 
up to that time dealt only with misrepresentations affecting policies 
of fire insurance and of life insurance, and to apply it to wisrepre- 
sentations made in the negotiation of any contract or policy of insur- 
ance of whatever kind. Pub. St., c. 119, § 181, is merely a re-enact- 
ment identical in language with St. 1878, c. 157, § 1, which as to life 
insurance was a wholly new provision. There was, however, a pre- 
viously enacted statute containing the form of fire-insurance policies, 
providing that the conditions of the insurance should be stated in 
the body of the policy, and that neither the application of the in- 
sured nor the by-laws of the company should be considered as a 
warranty or a part of the contract, except so far as incorporated in, 
full into the policy, and appearing on its face before the signatures 
of the officers of the company. This was St. 1864, c. 196, which took 
the place of and repealed St. 1861, c. 152, which seems to have been 
the earliest statute dealing with the form of fire-insurance policies, 
and which provided that in all insurance against loss by fire the 
conditions of the insurance should be stated in the body of the pol- 
icy, and that neither the application nor the by-laws, as such, should 
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be considered as a warranty or part of the contract. The provisions 
of Pub. St., c. 119, § 181, were substantially re-enacted in the general 
insurance act of 1887 and in that of 1894. See St. 1887, c. 214, §59; 
St. 1894, c. 522, § 59. Besides the statutes already noted, there are 
also the several enactments, beginning in the year 1873, establishing 
a standard form for policies of fire insurance. These are St. 1872, 
c. 331, with the amendatory act (St. 1880, c. 175; St. 1881, c. 166), 
repealing the two acts last cited, and prescribing a new standard 
form of policy; and Pub. St., c. 119, § 139; St. 1887, c. 214, § 60; 
and St. 1894, c. 522, § 60,—the last three being substantially re- 
enactments, continuing in force the provisions of St. 1881, c. 166. 
In the standard form of policy given in St. 1873, c. 331, is this 
clause :— 

This policy shall be void’if any material fact or circumstance stated in 
writing has not been fairly represented by the assured ; 
and the same clause is in the standard form given in St. 1881, c. 166, 
and in Pub. St., c. 119, § 139; in St. 1887, c. 214, § 60; and in St. 
1894, c. 522, § 60. The provisions of St. 1887, c. 214, § 21, are thus 
seen to be part of a system of legislation, beginning in the year 1861, 
and then applied only to fire insurance, in which the Legislature 
has dealt with the subject of statements on the part of the assured 
affecting contracts of insurance, and which, before the question now 
raised for decision arose, had been made to apply to all statements 
made in the negotiation of contracts and policies of insurance of 
whatever kind. St. 1878, c. 157, does not appear to have been en- 
acted in consequence of any recommendation by the insurance de- 
partment, nor has any construction been given tu that statute or to 
Pub. St., c. 119, § 181; St. 1887, c. 214, § 21; or St. 1804, c. 522, § 21 
—by that department, or by this court, except so far as St. 1887, 
c. 214, § 21, has been dealt with in the case of Ring vs. Assurance 
Co. (145 Mass., 426), and in that of Durkee vs. Insurance Co. (159 
Mass., 514). The case last cited has no bearing upon the present 
question, nor is that question governed by the decision of Ring vs. 
Assurance Co. The statutes above referred to show a general inten- 
tion on the part of the Legislature to make, in lieu of the rules which 
spring from the doctrines held in the law of insurance as to technical 
warranties and representations, a statute rule by which to determine 
the effect upon the contract of all statements cn the part of the as- 
sured, and also the effect of by-laws and similar matters which it 
might otherwise be contended would avoid or modify the ccntract. 

The distinction in insurance law between “ warranties” and “ rep- 
resentations” is said by Baron Parke in Anderson vs. Fitzgerald (4 
H. L. Cas., 484, 496), to have been laid down by Lord Mansfield. In 
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Pawson vs. Watson (Cowp., 785), decided in the year 1778, Lord 
Mansfield said: “There is no distinction better known to those who 
are at all conversant in the law of insurance than that which exists 
between a warranty or condition, which makes a part of a written 
policy, and a representation of the state of the case. Where it is a 
part of the written policy, it must be performed. * * * Nothing 
tantamount will do or answer the purpose. It must be strictly per- 
formed, as being part of the agreement. * * * So that there 
cannot be a clearer distinction than that which exists between a 
warranty, which makes part of the written policy, and a collateral 
representation, which, if false in a point of materiality, makes the 
policy void; but, if not material, it can hardly ever be fraudulent.” 
And in De Hahn vs. Hartley (1 Term R., 343), decided in 1786, he 
said: “There is a material distinction between a ‘warranty’ and a 
‘representation.’ A representation may be equitably and substan- 
tially answered; but a warranty must be strictly complied with. 
* * * A warranty in a policy of insurance is a condition or a con- 
tingency, and unless that be performed there is no contract. It is 
perfectly immaterial for what purpose a warranty is introduced, but, 
being inserted, the contract does not exist unless it be literally com- 
plied with.” And, in the same case, Ashhurst, J., says: “The very 
meaning of a‘ warranty’ is to preclude all questions whether it has 
been substantially complied with; it must be literally so.” These 
doctrines of the law of insurance have long been recognized in our 
decisions, and their effect was fully pointed out by this court before 
the enactment of St. 1878, c. 157. See Houghton vs. Insurance Co., 
8 Metec. (Mass.), 114, 120; Campbell vs. Insurance Co., 98 Mass., 
381, 389, 401. 

It is easy to see how an insurer by multiplying immaterial state- 
ments to be made by the insured, and giving to them, by the word- 
' ing of the policy, the technical character of warranties, can, in the 
absence of any statute provision upon the subject, place the assured 
in a position in which it will be difficult, if not impossible, for him, 
although he has acted in good faith, to recover upon his contract, 
because of some inaccurate statement on his part. If he is held to 
have warranted the truth of a statement, its exact and literal truth 
is a necessary condition of his right to recover, however immaterial 
the statement may be, and however honest may have been his con- 
duct. In the opinion of a majority of the court, it was the intention 
of the Legislature by St. 1878, c. 157, to change this rule to some 
extent, and to enact in place of it one which should hold the con- 
tract valid unless the misstatement, if made in the negotiation of the 
contract, was made with an actual intent to deceive, or unless the 
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misstatement was of a matter which actually increased the risk of 
loss; and this with reference to statements which may be said by 
the parties to be warranties as well as those which were only repre- 
sentations. Such was already the law as to statements not technical 
warranties. As to mere representations, the statute may well be held 
to be only declaratory, but as to warranties it made a new rule. In 
the opinion of a majority of the court, it speaks in terms neither of 
warranties nor of representations, technically so called, but deals 
with all misrepresentations made in negotiating the contract or pol- 
icy. Misstatements of fact, whether the statement is said to be by 
the parties a warranty or a representation, are equally misrepresenta- 
tions, and are placed in each case upon the same footing by the 
statute which applies to them if the statements are called “ war- 
ranties ” by the parties no less than if they are mere “representations.” 
And the same construction must, in the opinion of a majority of the 
court, be given to Pub. St., c. 119, § 181, and to St. 1887, c. 214, 
§ 21, which was in force when the policy sued on was written. 

It is not necessary at present to consider whether the statute 
would have any effect if an immaterial statement declared by the 
application to be a warranty, instead of, asin the present case, being 
referred to in the policy, and thus brought into it by such reference 
only, were independently written out at length in the policy itself, 
and thus there declared to be a warranty upon the exact truth of 
which the policy was conditioned and founded. The statements 
upon the falsity of which the defendant relies in this case are not 
incorporated into the policy except by reference to the application. 
The declaration of the applicant warranting the answers to be true 
was in his application made in the negotiation of his policy, and was 
within the operation of the statute. In the opinion of a majority of 
the court, it was not taken out of the operation of the statute by the 
reference to the application in the policy, that it was “in considera- 
tion of the stipulations and agreements in the application herefor, 
and upon the next page of this policy, all of which are a part of this 
contract.” In the trial of the present case a different view of the 
effect of the statute was held by the presiding judge, who ruled that, 
because the statements of the assured were warranties, the pro- 
visions of St. 1887, c. 214, § 21, did not apply. The plaintiff's ex- 
ception to this ruling was well taken, and because the ruling was 
wrong the verdict for the defendant must be set aside, and a new 
trial ordered. We all agree that the ruling was correct; that the 
assured was attended by a physician, within the meaning of the 
question, “ When and by what physician were vou last attended, and 
for what complaint?” If he went to the office of a physician, told 
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him that he had coughed and spit blood, desired him to make a 
physical examination, to which he submitted, receiving a prescrip- 
tion, ard paying for the services of the physician, and subsequently 
calling again at the physician’s office, and consulting him profession- 
ally, and paying him a fee, the circumstances recited show that the 
assured was under the care and treatment of the physician for a 
complaint, and was as really attended by the physician as if the 


latter had seen the assured at his home. Verdict set aside and a 
new trial ordered. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


GOODE ET AL. 
v8. 
GEORGIA HOME INS. CoO.* 


An agent who is authorized to accept risks, fix rates, and issue and renew 
policies, must be deemed a general agent, with power to appoint sub- 
agents, whose knowledge, while soliciting insurance, of the existence of 
other insurance or incumbrances concerning which they have been noti- 
fied, will bind the company and estop it from setting up a policy provision 
working a forfeiture in such cases. 


Jerrries & Wuire, for Plaintiffs in Error. 
Eppa Hunton, Jr., and W. W. & B. T. Crump, for Defendant in Error. 


Bucuanay, J. 
Upon the trial of this cause, which is an action of assumpsit upon 
a fire-insurance policy, the court excluded from the jury certain evi- 
dence offered by the plaintiffs in error. The court also gave judg- 
ment in favor of the defendant upon its demurrer to the evidence. 
The action of the court, both in excluding evidence and in giving 
judgment in favor of the defendant, is assigned as error in this court. 
The propriety of the rulings of the court in refusing to allow the 
rejected evidence to go to the jury depends upon the question 
whether the defendant company was affected by the knowledge of 
certain material facts which came to the subagent or employe of 
the agents of the company through whom the insurance was effected. 
The defense relied on by the defendant was that the plaintiffs, in 
making out their application for insurance, had stated that there 
was no lien and no other insurance upon the property insured, when 
in fact there was a deed of trust upon it for $390, and insurance in 
"* Decision rendered, Dec. 19,18. |. 
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another company to the extent of $1,200, and that by reason of these 
false statements the policy was void. 

The plaintiffs sought to show that Robert E. Harris, through 
whom their insurance was effected, had full knowledge of both the 
deed of trust and the other insurance upon the property, and that 
it was by his advice that their application did not disclose these 
facts, and that the defendant was estopped from relying on such 
facts to avoid the policy. The defendant denied that Robert E. 
Harris was its agent, or that it was affected by his knowledge. 

The plaintiffs’ evidence showed that Thomas B. Harris & Son were 
the agents of the defendant company for Culpeper and its vicinity, 
and that they were authorized 

To receive proposals for insurance against loss or damage by fire; fix rates 
of premium; receive moneys; countersign, issue and renew policies duly 
signed by the president and secretary; and grant permission of transfer of 


policies on behalf of said company,—subject to the rules and regulations of 
the company. * * * 


It also tended to show that while the plaintiffs were taking an 
inventory of their goods, in order to have them insured, Robert E. 
Harris came to their store, “representing himself to be the son of 
T. B. Harris, of Culpeper, Va., who were the agents” both of the 
defendant company and the Virginia Fire & Marine Insurance Com- 
pany; that this was the first time they had ever seen him; that after 
three trips to their store, soliciting their insurance, they insured 
their property in both of the companies; that their applications for 
insurance were signed “by the hand of Robert E. Harris, signing 
the firm name of Thomas B. Harris & Son; and that the measure- 
ment of the storehouse was made and diagrams drawn by him.” 

Thomas B. Harris was called by the plaintiffs, and testified that 
Robert E. Harris was his son, but was not a member of the firm of 
Thomas B. Harris & Son, and was not at any time the agent of the 
defendant; that the son who was a member of his firm was at Rich- 
mond College, Va., when the insurance of the plaintiffs was taken; 
that he often had more than one of his sons working for him in the 
insurance business; that Robert E. Harris had solicited a great deal 
of business for the firm of Thomas B. Harris & Son; that he (Robert) 
solicited, with his knowledge, the insurance of the plaintiffs, took 
the applications therefor, and that in pursuance thereof the two 
policies were issued through himself (T. B. Harris), as a member of 
the firm of Thomas B. Harris & Son, agents of the defendant, but 
that he had no knowledge of the facts and circumstances attending 
the soliciting and placing of the insurance; except what appeared in 
the application and policy of insurance, until after the loss occurred; 
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that the special agent and adjuster of the defendant had frequently 
been in his insurance office at Culpeper, Va., and had there seen his 
several sons at work. 

The trial court was of opinion that the evidence introduced by the 
plaintiffs did not show that Robert E. Harris occupied such a rela- 
tion to the defendant company that it could be affected by knowledge 
acquired or declarations made by him while engaged in soliciting 
and taking the applications for the insurance in controversy, and 
refused to allow such evidence to go to the jury. 

In this, we are of opinion, the trial court erred. 

This question has been much discussed, but the better view now 
seems to be that the insurer is not only responsible for the acts of its 
general agents, but also for the acts of the clerks or employes of the 
agents to whom they delegate authority to discharge their functions 
within the scope of their agency. 

Insurance companies know, or ought to know, when they appoint 
general agents, that, according to the ordinary course of business, 
they have clerks and other persons to assist them, and that their 
agents, in many instances, could not transact the business intrusted 
to them if they were required to give their personal attention to all 
of its details. It being necessary, therefore, and according to the 
usual course of business, for their agents to employ others to aid 
them in doing the work, it is just and reasonable that insurance 
companies should be held responsible, not only for the acts of their 
agents, but also for the acts of their agent’s employes, within the 
scope of the agent’s authority. 

It is no sufficient answer to this view to say that the insurers did 
not authorize their agents to delegate their authority to others. It 
may be that they did not do so expressly, but they appointed agents 
whom they knew, or ought to have known, would, according to the 
usage or the necessities of the business, engage the services of 
others in doing the work intrusted to them; and, having this knowl- 
edge, they will be held to have impliedly authorized their agents to 
do what was usual or necessary in the business. 

The general rule, it is true, is that, when it is intended that agents 
shall have power to delegate their authority, it should be given them 
by express terms, but there are cases in which such authority may 
be implied, as where it is indispensable by the laws to accomplish 
the end, or it is the ordinary custom of trade, or it is understood by 
the parties to be the mode in which the particular business would 
or might be done: Story, Ag. (9th Ed.), § 14. 

“ Generally,” says May, in his work on Insurance, “agents of in- 
surance companies, authorized to contract for risks, receive and 
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collect premiums, and deliver policies, may confer upon a clerk or 
subordinate authority to exercise the same powers. The service is 
not of such a personal nature as to come under the maxim, ‘ Dele- 
gatus non potest delegari:’” 1 May, Ins. (3d Ed.), §§ 154, 154a. 

Wood, in his work on Insurance, says that: ‘‘ Not only is the in- 
surer responsible for the acts of its agent, but also for the acts of its 
agent’s clerks, or any person to whom he delegates authority to dis- 
charge his functions for him. Of course, the act must be done by 
some person authorized expressly or impliedly by the agent, and 
under such circumstances that the insurer knew, or ought to have 
known, that other persons would be employed by, and to act for, 
the agent:” 2 Wood, Ins. (2d Ed.), § 433. 

It was held in the case cf Bodine vs. Insurance Co. (reported in 51 
N.Y., 117), that an insurance agent can employ aclerk, and authorize 
him to contract for risks, to deliver policies and renewals, to collect 
premiums, and to give credit therefor, and the act of the clerk in 
such cases is the act of the agent, and binds the company. In that 
case the clerk of the agent waived the prepayment of a premium, 
and the company was held bound by it, although there was a con- 
dition in the policy of insurance that no insurance, whether origina] 
or continued, should be considered as binding until the premium 
was actually paid. 

In the case of Arff vs. Insurance Co. (reported in 125 N. Y., 57), 
the Court of Appeals of New York held (Judge Peckham delivering 
the opinion of the court) that:— 

An ordinary agent of a fire-insurance company has the power to 
employ such clerks as may be necessary to discharge the usual busi- 
ness of his agency, and any waiver which the agent himself could 
make is to be attributed to him when made by his clerk. 

In that case a policy of insurance issued by the company required 
the insured to notify the company of any other insurance upon the 
property, and declared the policy void in case of neglect to comply 
with that condition. 

It also provided that 

Only such persons as shall hold the commission of this company shall be 
considered as its agents in any transaction relating to this insurance. 

The plaintiff, having obtained other insurance on the property, in- 
formed the person upon whose solicitation he made the application 
for the policy, and he said it was all right. That person, at whose 
solicitation he applied for the policy, was employed to solicit insur- 
ance by a firm who were commissioned agents of the defendant 
company, having authority to give permits for further insurance, 
He had a desk in their office, and was paid for his services by a com- 
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mission on the business he procured. He testified that he worked 
for no one except the defendant’s agents. The plaintiff was non- 
suited. The court held that to be error, and said that, if he was ex- 
clusively employed by the agents of the company, he was not an 
ordinary insurance broker, but one of the clerks or employes of the 
company’s agents, and as such was authorized to receive notice, and 
to consent to other insurance, and the testimony as to his exclusive 
employment being contradictory, the case should have been sub- 
mitted to the jury. 

In a later case decided by the same court the two cases above re- 
ferred to were cited with approval, and the doctrine laid down in 
them reaffirmed. In that case the policy of fire insurance in question 
contained a condition that if the insured were not the sole owners 
of the property insured, or did not have title to the land on which 
it was situated in fee simple, and this fact was not expressed in the 
policy, it should be void. The assured held the land under an 
agreement to purchase. This fact was not expressed in the policy, 
but had been communicated to the clerk of the general agent of the 
insurer, who had been sent to make an examination of the premises 
preparatory to the risk. In an action on the policy it was held that 
notice to the subagent, while so engaged in soliciting the insurance, 
was notice to the company, and bound it to the same extent as 
though it had been given directly to the agent himself, and, this be- 
ing so, the policy was not avoided by the condition in the policy: 
Carpenter vs. Insurance Co., 135 N. Y., 298. 

See Insurance Co. vs. Ruckman, 127 IIl., 364; Insurance Co. vs. 
Josey (Tex. Civ. App.); Duluth Nat. Bank vs. Knoxville Fire Ins. 
Co., 85 Tenn., 81. 

The authority conferred upon the firm of Thomas B. Harris & 
Son constituted them general agents of the defendant company; for 
it is settled that a person authorized to accept risks, to agree upon 
and settle the terms of insurance, and to carry them into effect by 
insuring and renewing policies, must be regarded as the general 
agent of the company: 1 May, Ins. (3d Ed.), § 126; Insurance Co. 
vs. Weill, 28 Grat., 389; Insurance Co. vs. Ruckman, 127 IIl., 364. 

The evidence introduced by the plaintiffs tended to prove a state 
of facts which entitled the plaintiffs to prove any act or declaration 
of Robert E. Harris while engaged in negotiating with the plaintiffs 
in reference to their insurance which they would have had the right 
to prove if the act or declaration had been made by Thomas B. 
Harris & Son, the agents in person; and, if it appeared from the 
whole evidence that Robert E. Harris was the employe of Thomas B. 
Harris & Son, agents of the defendant, and was in the habit of 





464 Supreme Court of Wisconsin. [ June, 


soliciting insurance for them, and that he solicited the plaintiffs’ in- 
surance with the knowledge and assent, or by authority of, said 
agents, then his acts and declarations while negotiating the plaintiffs’ 
insurance were the acts and declarations of the agents, and bound 
the defendant company to the same extent that they would if done 
or made by such agents in person. 

It is unnecessary to consider in detail the several bills of excep- 
tions taken by the plaintiffs to the action of the court in excluding 
evidence. It will be sufficient to say that any material evidence 
which tended to prove the acts or declarations of Robert E. Harris 
while negotiating the plaintiffs’ insurance was admissible against the 
defendant to the same extent that the acts or declarations of Thomas 
B. Harris & Son, the commissioned agents of the defendant, would 
have been admissible if they had negotiated the insurance in person. 

Neither is it necessary to consider whether the court erred in 
sustaining the defendant’s demurrer to the evidence, as the judg- 
ment must be reversed, the verdict set aside, and a new trial 
awarded, for the reasons hereinbefore stated. 


SUPREME COURT OF WISCONSIN. 


BUTTON 


v8. 


AMERICAN MUT. ACC. ASS’N.* 


An accident policy exempted from liability injuries from various specified 
causes, among the rest ‘‘ intentional injuries.” 


Held, That injuries intentionally inflicted by another party are accidental 
and not intentional within the policy, and without further qualification the 
words must be understood to relate only to self-inflicted injuries. 


M. C. Paituirs and E. R. Hicks, for Appellant. 
WickuaM & Farr, for Respondent. 
WInstow, J. 

This is an action upon a policy of accident insurance. During the 
life of the policy the plaintiff was injured by the intentional dis- 
charge of a firearm at him by an unknown person. The policy in- 
sured the plaintiff against death or injuries through “external, 
violent, and accidental means,” but contained a clause providing 
that it did not insure against death or injury resulting, wholly or in 





* Decision rendered Jan. 7, 1896. 
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part, directly or indirectly, from any of the following causes, viz.: 
Suicide or self-inflicted injuries, felonies or otherwise, sane or insane; 
war or riot; wrestling; fighting; lifting, foreign to the pursuit of 
occupation; racing; gymnastics; exposure to unnecessary dangers; 
intentional injuries; taking poison; contact with poisonous sub- 
stances; inhaling gas, chloroform, or any anesthetic; medical or 
surgical treatment; sunstroke or freezing; hernia; fits; vertigo; and 
sleepwalking. The only question raised is whether this policy 
covers injuries intentionally inflicted by another person. It seems 
quite well settled that an injury intentionally inflicted on the insured 
person by another is an “accidental injury,” when such injury is un- 
intentional on the part of the insured: Cooke, Life Ins., § 50. Unless, 
therefore, there is some provision of the policy which excludes lia- 
bility for such injuries here, the plaintiff must recover. It is claimed 
that the clause providing that the policy shall not cover “intentional 
injuries ” excludes liability for such injuries. In support of this con- 
tention a number of authorities are cited, holding that where the 
policy excludes liabilities for “intentional injuries inflicted by the 
insured or by any other person,” the insured cannot recover, even 
though the insured did not participate in the intention: Insurance 
Co. vs. McConkey, 127 U.S., 661. Such a holding seems reasonable, 
in view of the words used. But here the words are simply “inten- 
tional injuries,” and the question is, whose intention is referred to? 
We think it must be held that the word “intentional,” as here used, 
refers to the insured alone. The words, “intentional injuries,” are 
in close connection with a long list of injuries, all of which import 
more or less of intent, consent, or participation by the insured, and 
are evidently excluded because of such intent, consent, or participa- 
tion; the idea evidently being that the risk should be one which the 
insured cannot, by intent or consent, or by his own act, produce or 
hasten. Had it been the intention to exclude another class of inju- 
ries, namely, those inflicted intentionally by a third person only, it 
would have been easy to do so by a very few plain words. In the 
absence of such words, we construe the words under the familiar 
rule of “ noscitur a sociis.” The plaintiff was entitled to the judg- 
ment which he recovered. Judgment affirmed. 


VOL. XXV.—30. 





Supreme Court of Kansas. 


SUPREME COURT OF KANSAS. 


GERMAN FIRE INS. CoO. 
v8. 


BOARD OF COM’RS OF SHAWNEE COUNTY Et AL. | 


OAKLAND HOME INS. Co. 
v8. 
SAME.* 
A policy of insurance against fire containing a condition which forbids the 
keeping or use of gasoline upon the insured premises is avoided by a vio- 


lation of the condition by one who occupies the premises with the implied 
consent of the assured. 


Statement of facts by Jonyson, J. 

Two cases were brought by the Board of County Commis- 
sioners of Shawnee County, Kan., one against the German Fire In- 
surance Company and the other against the Oakland Home Insur- 
ance Company, to recover upon two policies insuring a building 


situated upon the fair ground in Shawnee County, and known as a 
“orand stand.” It was alleged that the building was wholly de- 
stroyed by fire on September 28, 1888, and that although proofs of 
loss had been made, and all the conditions of the contract had been 
performed by the Board of County Commissioners, the companies 
had refused to adjust or pay the loss. A judgment for $1,000 was 
asked for in each case. ‘The answers of the insurance companies 
are substantially the same, and were—First, a general denial; sec- 
ond, an averment that the fire occurred through the unlawful act of 
third persons and through the gross negligence and neglect of the 
plaintiff; and, third, that the premises were so occupied as to in- 
crease the risk without the consent of the insurance companies being 
indorsed upon the policies, and that gasoline or some volatile burn- 
ing fluid was kept and used, and was permitted by the plaintiff to 
be kept and used, on the premises, by reasun of which an explosion 
occurred, which destroyed the property, and that had the plaintiff 
not permitted gasoline to be used upon the premises the loss would 
not have occurred. The case was submitted to the court upon an 
agreed statement of facts, which is as follows: “First. The policies 
of insurance were issued, as alleged by plaintiffs in their petition, 
March, 1888, and were in force September 28, 1888, in favor of 


* Decision rendered, March 9, 1895. Syllabus by the Court. 
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Shawnee County, Kansas, loss payable to Kansas State Fair Associa- 
tion, as its interests may appear, as lessee; and said policies are 
hereby made a part of this agreed statement of facts. Second. The 
Kansas State Fair Association disclaims any right, title, or interest 
in said policies of insurance, or the building insured thereby. 
Third. On September 28, 1888, said building covered by said poli- 
cies of insurance was totally consumed by fire; loss, $6,000. Fourth. 
The notices of loss and proof of loss were made as alleged in plain- 
tiffs’ petitions. Fifth. The Kansas State Fair Association held a 
lease of said fair grounds, including said building, for twenty days 
each year, as per the terms of their lease hereto attached, marked 
‘Exhibit A.’ Sixth. Under the terms of their said lease, the Kansas 
State Fair Association took possession of the fair grounds on Sep- 
tember 10, 1888, and opened their fair September 17, and closed 
the fair September 22, 1888, and began cleaning up. On 24th Sep- 
tember the local members of the Grand Army took possession of the 
fair grounds with a large force, preparing for the reunion; the offi- 
cials of the State Fair Association, supposing the Grand Army came 
by the authority of the Board of County Commissioners, abandoned 
the cleaning up, and the Grand Army finished the work, and made 
general preparations for the reception of their friends, renting 
booths, tenting grounds, etc., and opened up the Grand Army re- 
union on Monday, October 1, 1888. Seventh. During the time the 
fair grounds were in the possession of the Kansas State Fair Asso- 
ciation, no one was permitted to use gasoline lights or stoves, and 
whenever found upon the grounds were immediately removed; by 
force, if necessary. Eighth. On and after September 28, 1888, 
Bradford Miller, H. C. Lindsey, and John M. Wilkerson composed 
the Board of County Commissioners of Shawnee County; neither 
the Grand Army of the Republic, nor any one for them, made appli- 
cation to said board of County Commissioners, or to any member 
thereof, for authority to use said fair grounds for reunion purposes, 
and no authority of any kind, tacit or otherwise, was given to said 
Grand Army to so oceupy said fair grounds by said county com- 
missioners. Ninth. Neither the Kansas State Fair Association, nor 
any one for them, authorized, either directly or indirectly, said 
Grand Army of the Republic to occupy said fair grounds, nor did 
said Grand Army of the Republic, nor any one for them, ask for or 
request of said Kansas State Fair Association the right to occupy 
said tair grounds. Tenth. Said fire was caused as follows, to wit: 
On September 28, 1888, a lunch-counter booth was occupied by a 
woman having a gasoline stove and gasoline light, under lease from 
some official of the Grand Army of the Republic, and, either by the 
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flaring out of the light or the explosion of the gasoline stove, the 
fire which burned the ‘grand stand’ was started. Neither the 
Board of County Commissioners nor the Kansas State Fair Associa- 
tion gave the woman any authority to occupy said booth, nor did 
any one of them know of her existence until after the fire. Elev- 
enth. Upon the time in question, the G. A. R. reunion had been ex- 
tensively advertised in the city of Topeka, and in the county of 
Shawnee, and was a matter of general and common notoriety, and 
the members of the Board of County Commissioners and the officers 
of the fair association knew in advance of the holding, and knew at 
the time of the holding that it was being held. Thousands of 
soldiers and citizens of Shawnee County were in attendance daily, 
the G. A. R. being in great favor with the community. No ques- 
tions were asked as to its rights there, and its local members con- 
trolling it, supposing the organization had a right to use the public 
property belonging to the county, went on and held the reunion for 
a period lasting several days, during all of which time gasoline 
stoves and lamps were used, booths rented, tents pitched, and 
games, fireworks, parades, and festivities indulged in. The G. A. R. 
has used the same place before for reunions, and they supposed they 
had a right to; and, if they had applied to the Board of County 
Commissioners, they would have been willingly granted the use, 
gratuitously, of the said premises, for the purpose of holding said 
reunion.” Upon the pleadings and the agreed statement of facts, 
the court found in favor of the plaintiffs and against the companies, 
and rendered judgment against each in the sum of $1,140. In each 
case motions for a new trial were made and overruled, and each 
company brings the case here, alleging error. 


E. F. Wars, for Plaintiffs in Error. 
R. B. Wexcu and D. R. Hire, for Defendants in Error. 


Jounston, J. (after stating the facts.) 

Each policy contained a condition providing that the insured 
should not keep or use gasoline upon the premises, and that a viola- 
tion of the condition would avoid the policy. The facts agreed upon 
clearly show that the fire which destroyed the property was occa- 
sioned by the use of gasoline, and it fairly appears that the gasoline 
which caused the fire was kept and used upon the premises. The 
statement respecting it is not as explicit as it might have been, but 
we think that the fair import is that the lunch counter was a part of 
the premises. The burning of the grand stand was the subject of 
controversy, and about which the parties were stipulating, and the 
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manifest meaning of their agreement is that the fire which burned 
the grand stand was communicated directly from the gasoline used 
upon the premises. It is true that the gasoline was not kept and 
used by the assured, nor by any express authority granted by them, 
and they, therefore, insist that they should not be held responsible 
for the use of the forbidden article. Although it is agreed that the 
Board of County Commissioners gave no authority for the use of the 
premises by the Grand Army of the Republic, it is agreed that the 
fact that the reunion was to be held upon the premises was a matter 
of general and common knowledge. It had been extensively adver- 
tised, and the Board of County Commissioners knew in advance that 
it would be held upon the fair grounds. It was held there for a 
period of several days, and gasoline stoves and lamps were used 
without hindrance or restriction. The Board of County Commis- 
sioners not only knew that the reunion was to be held upon the fair 
grounds, as other reunions had been held before, but they would 
have willingly granted the use of the premises for that purpose if 
application had been made. Under such circumstances the mem- 
bers of the Grand Army of the Republic cannot be regarded as 
strangers or trespassers, nor can the assured escape responsibility 
for the use of the prohibited articles. The company stipulated in 
each case that it would not assume the risk of the use of a very 
dangerous and combustible material. The violation of these condi- 
tions by any one who occupied the premises with the implied con- 
sent of the assured is equivalent to a violation by the assured them- 
selves. Under the facts it must be held that the Grand Army of 
the Republic occupied and held control of the grounds with at least 
the implied assent of the Board of County Commissioners, and 
when they intrusted the occupation and control of the premises to 
another the latter became their representative, for whom they must 
answer as for themselves: Insurance Co. vs. Gunther, 116 U. S., 113; 
Gunther vs. Insurance Co.. 134 U. S., 110; Kelly vs. Insurance Co., 
97 Mass., 284; Diehl vs. Insurance Co., 58 Pa. St., 443; Insurance 
Co. vs. Simmons, 30 Pa. St., 299. The condition in the policy that 
gasoline should not be used on the premises is plain and unambigu- 
ous, and the defendants in error expressly agreed that a violation of 
this condition should operate as a forfeiture of all insurance under 
the policy. It was a reasonable condition, and they cannot reason- 
ably complain of the enforcement of a forfeiture. The judgment in 
each case will be reversed, and the cause remanded, with the direc- 
tion that judgment shall be entered in each case in favor of the in- 
surance company. All the justices concurring. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LEVIE 
v8. 


METROPOLITAN LIFE INS. CO.* 


Where the statute provides that misrepresentations shall not work a forfeiture 
unless made with intent to deceive or they increase the risk, false answers 
will not avoid the policy although the latter so stipulates, unless made 
with intent to deceive. 


The question as to such falsity and intent is for the jury. 


Where there was evidence that the insured had previously been ruptured but 
had recovered, the question whether he was ruptured at the time of ap- 
plication was for the jury, but a denial of any illness since childhood was 
a misrepresentation. 


J. B. Carrot and W. H. McCurrtock, for Plaintiff. 
EK. H. Larurop, for Defendant. 
Barker, J. 

The written application for insurance, upon which the policy 
issued, was made on June 6, 1892, and the assured died of acute 
consumption on January 12, 1893. The application contained an 
agreement that its answers and statements should be part of the 
coutract of insurance, and that any false, incorrect, or untrue answer 
should render the policy void. Assuming that this language gave 
to each statement of the application the technical character of a 
warranty, nevertheless our statute provision that “no oral or written 
misrepresentation made in the negotiation of a contract or policy 
of insurance by the assured or in his behalf shall be deemed 
material or defeat or avoid the policy or prevent its attaching, un- 
less such misrepresentation is made with actual intent to deceive, or 
unless the matter misrepresented increased the risk of loss,” pre- 
cludes the defendent from prevailing unless it is established, not 
only that the statements or answers were incorrect, but also either 
that the misrepresentations were made with actual intent to deceive, 
or that the matter misrepresented increased the risk of loss. St. 
1887, c. 214, § 21. See, also, St. 1878, c. 157, § 1; Pub. St. c. 119, 
§ 181; St. 1894, c. 522, § 21; White vs. Society (Mass.); Ring vs. 
Assurance Co., 145 Mass., 426; Durkee vs. Insurance Co., 159 Mass., 
514. Whether the statements and answers of the application were 
incorrect, and whether, if they were incorrect, the misrepresentations 
were made with actual intent to deceive, or, if not so made, whether 
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the matter misrepresented increased the risk of loss, were all 
questions of fact, to be submitted, if there was a conflict of evi- 
dence, to the jury, with proper instructions. The only exception 
stated in the bill is to the refusal of the court to rule that upon all 
the evidence the plaintiff was not entitled to recover, and to direct 
a verdict for the defendant. We might overrule the exceptions 
upon the ground that the bill does not present, or purport to present, 
to us either all the evidence, or the substance of the evidence. But 
assuming, in favor of the defendant, that the substance of the evi- 
dence is stated, in our opinion the ruling asked could not have been 
properly given. 

We construe the question, “ Are you ruptured; and, if so, do you 
wear a well-fitting truss?” to relate to the time of the answer; and 
conceding that upon the evidence the only reasonable finding was 
that the assured had suffered from strangulated hernia in the year 
1891, there was evidence tending to show that he had recovered from 
it before the time of the application. It is not a matter of law that 
a person who has once had hernia is thenceforward ruptured. 
Whether the negative answer to this question was correct or in- 
correct was therefore a question of fact, and the jury may have 
found that the answer was correct. 

The questions growing out of the evidence that at some time 
before making the application for insurance the assured had been 
ruptured, and had suffered from strangulated hernia, which was re- 
duced only after the calling of two physicians and the application 
of ether, are the only questions argued by the defendant. We 
assume that this experience of the assured was an illness which 
truth required him to disclose, in place of giving a negative answer 
to the question, “ Give full particulars of any illness you may have 
had since childhood, and name of medical attendant or attendants,” 
and that his answer was a misrepresentation which, but for the 
statute cited, would have avoided the policy. But we cannot say, 
from the bill of exceptions, that there was evidence which required 
the jury to find that the misrepresentation was made with actual 
intent to deceive, or that such an illness, followed by a recovery, 
increased the risk of loss. Very probably, it might make the life of 
the assured less readily insurable, but whether it did so was a 
question of fact. We also assume that, by a fair construction, the 
assured must be taken to have stated that the services of his usual 
medical attendant, whose name he gave, had been required only for 
the “ grippe,” and that he had consulted no other physician, and 
that, in view of the fact that both his usual medical attendant and 
another physician had operated upon him to reduce the hernia 
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spoken of, both of these statements were misrepresentations. But 
the two facts made essential by the statute to avoid the policy were 
still to be found by the jury as to these misrepresentations, also, and 
the evidence stated in the bill of exceptions did not require a finding 
upon them for the defendant. Upon the evidence, all the mis- 
representations might have been found to have been made without 
actual intent to deceive, and it might also have been found that the 
matters misrepresented did not increase the risk of loss. There was 
a motion to set aside the verdict, as against the evidence and the 
weight of the evidence; but, upon this bill of exceptions, we cannot 
review the order of the justice before whom the trial was had, 
denying the motion. Exceptions overruled. 


SUPREME COURT OF MICHIGAN. 


DONOGH 
vs. 


FARMERS’ FIRE INS. CO.* 


Where a policy provides that it shall be void in case another policy exists or is 
procured whether valid or not, it is avoided by such subsequent policy, 
though the latter is invalid by its terms on account of a similar provision. 


Where the agent is informed after the Joss of such other insurance and replies 
that he does not know what action the company will take, and a general 
agent writes that le shall take no action to adjust, but that if the insured 
has any claim it must be presented in the manner required by the policy, 
the provision regarding other insurance is not waived. 


Gro. P. Stone and Joun M. Everpven, for Appellant. 
Kettey S. Searz, for Appellee. 


Monraomery, J. 

This is an action on a policy of insurance. The case was tried 
before the circuit judge without a jury, and comes before this court 
for review upon a special finding of facts and law. The finding of 
facts shows that on April 6, 1892, the defendant issued its policy of 
insurance, which was a standard Michigan form, and ran for one 
year from the date. On the 17th of January, 1893, the plaintiff took 
out an additional policy in the Liverpool & London & Globe, covering 
the same property, and to run for one year. Each policy contained 
the clause that the same should be void “if the insured now has, or 


* Decision rendered, Apr. 2, 1895. 
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shall hereafter make or procure, any other contract of insurance, 
whether valid or not, on property covered in whole or in part by this 
policy.” After the fire the general agent of the defendant went to 
Ithaca, the scene of the fire, and was informed by the agent of the 
plaintiff of the fact that the second policy had been taken out in the 
Liverpool & London & Globe, and that that company had refused to 
pay. The agent of the company then said to the plaintiff's agent 
that he could not tell what ground his company would take; that it 
might take the ground that they were not liable at all upon the 
policy, and it might be that they would take the position that both 
companies would have to contribute. He was not positive which it 
would be. Subsequently, the agent of the plaintiff wrote the 
general agent of the defendant, inclosing formal notice of the loss, 
as required by the policy; and defendant’s agent wrote, under date 
of February 27, 1893, acknowledging the receipt of the notice, and 
promising to give the matter early attention. On the 17th of March, 
1893, excusing his delay on the ground of sickness and press of 
of other matters, he wrote as follows:— 

I will, however, say to you, as agent for Mrs. Donogh, that owing to the 
existence of other insurance upon the property at the time of the fire, I can- 
not take any action toward adjustment of the loss, and can only say to Mrs. 
Donogh and to you, as her agent, that if she has any claim against the 
Farmers’ Fire Insurance Co., of York, Pa., she should present it in the manner 
prescribed by the policy, when we will take such action as the facts demand. 

The circuit judge found, as conclusions of law: First, that the 
taking out of the policy in the Liverpool & London & Globe Insurance 
Company was in violation of the terms of the first policy, and 
rendered the same void; and, second, that there had been no waiver 
of this forfeiture on the part of the defendant company. 

1. Plaintiff contends that inasmuch as the policy attempted to be 
taken out in the Liverpool & London & Globe contained a clause like 
that which was relied upon by the defendant, such subsequent policy 
was void, and therefore did not operate to forfeit the first policy. 
There is authority to sustain this contention of plaintiff, to the extent 
that, where there is a stipulation in the policy merely that it shall be 
avoided by subsequent insurance, the first policy is not avoided by 
taking out a new policy which is wholly inoperative and void: See 
Gale vs. Insurance Co., 41 N. H., 170; Stacey vs. Insurance Co., 2 
Watts & S., 506; Philbrook vs. Insurance Co., 37 Me., 137; Schenck 
vs. Insurance Co., 24 N. J. Law, 447; Jackson vs. Insurance Cu., 5 
Gray, 52. But the stipulation in this case goes further. It provides 
that “the policy shall be void if the assured now has, or shall here- 
after make or procure, any other contract of insurance, whether 
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valid or not.” Language could not well be more specific. The 
evident purpose of the provision is to guard against the possibility 
of all apparent motive or inducement to commit fraud. This can be 
guarded against not wholly by providing that the assured shall not 
have any enforceable contract, but it was deemed wise to provide 
against the taking out of any policy which the assured might deem 
a protection, and regard as affording him indemnity. The purpose 
is apparent, and is lawful; and the language is intended to be broad 
enough to cover every possible case in which motive to incendiarism 
might be created by overinsurance, or by a belief on the part of the 
insured that he had succeeded in procuring excessive insurance- 
In reason and by authority, the policy is rendered void by a subse- 
quent insurance in form, even though such insurance may not be 
binding and enforceable: Insurance Co. vs. Lamar, 106 Ind., 513; 
Sugg vs. Insurance Co. (N. C.); Bigler vs. Insurance Co., 22 N. Y., 
402; Hughes vs. Insurance Co., (Neb.); Lackey vs. Insurance Co., 
42 Ga., 456; Allen vs. Insurance Co., 31 Am. Rep., 243; Replogle vs. 
Insurance Co., (Ind. Sup.); Carpenter vs. Insurance Co., 16 Pet. 509. 

2. We think it very clear that there was no waiver of this con- 
dition. In the first conversation with the agent of the company the 
defense subsequently insisted upon was clearly foreshadowed. In 
the letter of March 27th the agent very clearly indicated that the 
company intended to make the defense now insisted upon. But it 
is said that the company invited proofs of loss. But certainly the 
plaintiff could not have been misled when, in the same letter, she 
was apprised that the loss could not be adjusted for the reason that 
other insurance existed, and when all that was promised was that if 
she saw fit to furnish proofs of loss the company would take such 
action as the facts demanded. It was very clearly indicated to 
plaintiff, from the first, that this claim would be contested. The 
judgment will be affirmed. 

McGrath, C. J., did not sit. The other justices concurred. 
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LOWER COURT DECISIONS. 


FRAUDULENT CONCEALMENT—MORTGAGE CLAIM. 


Court of Civil Appeals of Texas. 


HANOVER FIRE INSURANCE COMPANY Et AL., Appellants, 
v8. 
NATIONAL EXCHANGE BANK ert At., Appellees.* 


Where the existence of a lien, which, under the termsof the policy renders it 
void, is fraudulently concealed until after an adjustment of the loss, such 
concealment avoids the policy as to the original insured. 


Where there is a mortgage clause attached to such policy providing that no 
act or neglect of the insured shall invalidate it as to the mortgagee, such 
clause does not apply to acts prior to the issue of the policy and which 
rendered it void ab initio, where such policy was procured by the mort- 
gagor acting as its agent under a stipulation that he should procure such 
insurance for the mortgagee. 


Licutroor, J. 

Appellants’ statement of the case is substantially correct as follows: 
On Feb. 6, 1892, the National Exchange Bank, of Dallas, sued the 
Hanover Fire Insurance Co., and Citizens’ Fire Insurance Co., the 
Security Mortgage & Trust Co., and J. T. Dargan, to recover the 
sum of $2,250, alleging that on July 9, 1891, the defendant insurance 
companies issued to J. B. Cowan a policy of insurance, insuring him 
against loss or damage by fire on a house in Dallas, Tex., for the 
sum of $2,500, loss or damage, if any, under the policy, payable to 
J. T. Dargan, trustee for the Security Mortgage & Trust Co., as its 
interest might appear. Plaintiff alleged that the policy was adjusted 
Sept. 9, 1891, at $2,250, payable on the completed reconstruction of 
the burned building; that on Jan. 9, 1892, Cowan, for value, trans- 
ferred and assigned his right and interest in the policy to plaintiff, 
and on the same transferred the adjustment to plaintiff by written 
indorsements. The reconstructed building was completed Dec. 21, 
1892. Plaintiff further alleged that the Security Mortgage & Trust 
Co., and J. T. Dargan, were claiming some interest in the policy, 
which was subordinate to the plaintiff's right. 

Appellants set up as defenses, (1) arson; (2) fraudulent conceal- 
ment of incumbrances at issuance of the policy; (3) want of sole 
and unconditional ownership by J. B. Cowan at the time the policy 
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was issued; (4) the existence of the outstanding vendor’s lien and 
mortgage securing the same; (5) false swearing in the proofs of loss, 
and (6) fraud in procuring the adjustment. 

That the claim under the policy is void ab initio by reason of the 
vendor’s lien and mortgage and of the concealment of the same by 
Cowan. The Security Mortgage & Trust Co., and J. T. Dargan vol- 
untarily answered in the case Oct. 13, 1892, without process to or 
service on them and for the first time set up rights in the policy by 
reason of the mortgage clause attached thereto, alleging that the 
provision of the mortgage clause prevented a forfeiture of their 
rights under the policy, even though the allegations of appellants’ 
answer were true. 

To the pleading of the Security Mortgage & Trust Co., and J. T. 
Dargan, appellants set up, (1) limitation; (2) want of proof of loss; 
(3) notice by the Security Mortgage & Trust Co. of Cowan’s fraud- 
ulent concealment of the existence of the lien and mortgage, and 
knowledge by them of the existence of such lien and mortgage at 
the time the policy was procured to be issued. 

The trial was had before the court without a jury, resulting in a 
judgment that plaintiff, the National Exchange Bank, take nothing, 
and that the Security Mortgage & Trust Co. have judgment against 
the Hanover Fire Insurance Co. and the Citizens’ Fire Insurance Co. 
for $2,250, with interest thereon from Dec. 22, 1891, at the rate of 6 
per cent per annum, from which judgment this appeal has been 
perfected by the insurance companies. The plaintiff, Bank, has not 
appealed. 

We adopt the conclusions of fact found by the court below, and 
will refer to such portions as may be necessary to determine the 
material questions raised on this appeal. 

From the facts found by the court below, it is manifest that at the 
time the policy sued on was executed, there was a lien on the prop- 
erty for $16,150, which was fraudulently concealed from the appel- 
lants. They did not know of it until after the adjustment, and if 
they had known of such lien the policies would not have been is- 
sued, nor the adjustment made with Cowan. The policy expressly 
provides :— 

If the assured shall omit to make known every fact material to the risk, or 
be guilty of any concealment whatever, then and in every such case, this 
policy shall not become valid. * * * If the interest of the insured be other 
than entire, unconditional, and sole ownership of the property, for the sole 
use and benefit of the insured, or if the property be encumbered by a lien, 
deed of trust or mortgage, judgment decree, or otherwise, this policy shall 
be void. 
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The court below held that the fraudulent concealment of this lien 
rendered the policy void as to the party who obtained the insurance, 
but that the policy had attached thereto a mortgage clause in favor 
of the Security Mortgage & Trust Co., which had no notice of the 
fraud, and that the contract of insurance was valid as to that com- 
pany. The mortgage required that Cowan, the insured, should take 
out a policy in favor of the mortgage company, and in case of his 
failure to do so, it was authorized to procure it and pay the premium 
and charge the same to him, and it should be a lien on the lots. 
Cowan took out the policy and paid the premium, and had attached 
thereto the following clause:— 

Loss or damage, if any, under this policy, shall be payable to J. T. Dargan, 
trustee for the Security Mortgage & Trust Co., Dallas, Tex., or its assigns, 
mortgagee (or trustee), as its interest may appear, and this insurance, as to 
the interest of the mortgagee (or trustee) only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described prop- 
erty, nor by any change in the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazardous than are permitted 
by this policy, provided that in case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) shall on 
demand pay the same. 

Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy, and shall claim that as to the mortgagor or 
owner no liability existed therefor, this company shall, to the extent of such 
payment, be thereupon legally subrogated to the rights of the party to whom 
such payment shall be made under all securities held as collateral for the 
mortgage debt, or may, at its option, pay to the mortgagee (or trustee) the 
whole principal due, or to grow due, on the mortgage, with interest accrued 
thereon to the date of such payment, and shall thereupon receive a full as- 
signment or transfer of the mortgage and of all other such security; but no 
subrogation shall impair the right of the mortgagee (or trustee) to recover the 
full amount of their claim. 

This form is attached to and made a part of policy No. 310,037, New York 
Underwriters’ Agency and Insurance Company. 

Addison & Burgher, Agents. 

After the fire the loss was adjusted between Cowan and the in- 
surance companies for $2,250, without any notice on their part of 
the $16,150 lien, which had not at that time been recorded. 

The first assignment of error presented by the appellants is as 
follows: “The court erred in its second conclusion of law, which 
reads as follows: The acts of Cowan in concealing the incumbrance 
did not and could not affect the rights of the defendant, Security 
Mortgage & Trust Co., to recover the proceeds of the policy, be- 
cause the mortgage clause attached to the policy provided in ex- 
press terms ‘that no act or neglect upon the part of Cowan, the 
assured, should invalidate the policy as to the interest of the mort- 
gagee, the Security Mortgage & Trust Co:— 
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“First. Because said mortgage clause applies only to acts and 
neglects subsequent to the execution of the policy with the mortgage 
clause attached, and the fraud of J. B. Cowan in the procurement of 
the policy was prior and not subsequent to its execution, and pre- 
vented said policy from ever becoming a valid policy. 

“Second. Because said mortgage company could not avail itself 
of the benefit of Cowan’s acts in its behalf in procuring said policy 
to be issued with said mortgage clause attached and at the same 
time avoid responsibility of the fraud by which said policy was 
procured.’ ” 

This assignment is well taken. It is manifest from the terms of 
the contract that the expression in the mortgage clause that the in- 
surance “shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within-described property,” ete., was not 
intended to annul the other express provisions under which the con- 
tract should become valid in the first instance. The fraudulent 
concealment of a fact so material to the risk itself, which fact was 
expressly provided against in the face of the policy, and the knowl- 
edge of which would have stopped the issuance of the policy, pre- 
vented it from becoming a valid contract in favor of the assured, or 
the party for whose security it provided. The doctrine is well es- 
tablished in this state that A, for consideration paid by him, may 
make a contract with B for the benefit of C, and the latter will have 
a right of action to enforce it: Spann vs. Cochran, 63 Tex., 242; 
Cowan vs. Schrimp, 21 Tex., 27; First Story on Contracts, § 451-B. 
But if the contract was obtained by a fraudulent device of A, the 
person for whose benefit he fraudulently obtained it can gain no 
higher right than A held, and if the contract is void as to him, it is 
void as to his beneficiary: Heath vs. Coreth (decided by this court, 
June 20, 1895). 

We are referred by the learned counsel for appellee to the case of 
Hastings et al. vs. The Westchester Insurance Co. (73 N. Y., 141), to 
sustain the doctrine that the mortgage clause created a separate 
contract in favor of the mortgagee, which cannot be defeated by a 
fraud on the part of the insured in the creation of the contract. 
That case does not sustain the position. It is true that the mortgage 
clause in that case was similar to this one. The policy was taken 
out by Mrs. Stone, which provided on its face as follows: “ Other 
insurance permitted.” After the loss it was shown that there was 
other insurance amounting to $4,000, and it was contended by the 
defendant company not that the policy sued on was void, by reason 
of such additional insurance, or that such additional insurance was 
prohibited, but that it was entitled to share the loss pro rata with 
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the other companies. The court held that as to the mortgagee this 
could not be done. Here the policy on its face provides that if the 
insured shall be guilty of the concealment of any material fact, “ the 
policy shall not become valid,” and if the property be incumbered 
by a lien, the policy “shall be void.” At the time the policy was 
taken out, the property was incumbered with a lien for a large 
amount, which was material and was concealed. The mortgage com- 
pany in accepting the security attempted to be obtained for it by 
the insured could not escape the express conditions upon which the 
contract should become valid. 

In the more recent decision of Graham vs. Fire Insurance Co. (87 
N. Y., 69), the Supreme Court of that state held that a similar mort- 
gage clause attached to a policy did not prevent an inquiry into a 
material misrepresentation made by the insured at the time the pol- 
icy was obtained, and, notwithstanding the case of Hastings vs, 
Westchester Fire Ins. Co. was specially invoked, the court held that 
the policy was void. See also Cole vs. Insurance Co., 99 N. Y., 37; 
Second May on Insurance, p. 1021, § 452-D (which refers to Security 
Company vs. Can. Fire & Marine Ins. Co., Ist Ont. R., 494, not ac- 
cessible to us), Smith vs. Cumberland Ins. Co. 17 Pa. St., 253; In- 
surance Co. vs. Grehm, 88 Ins., 578; Ellis vs. Insurance Co., 68 Iowa, 
578; Hamblet vs. Insurance Co., 36 Fed. Rep., 118; Davis vs. In- 
surance Co., 135 Mass., 251; Freemandorf vs. Insurance Co., Ist Fed. 
Rep., 68; Hovie vs. Insurance Co., 6 R. I., 517. 

The negotiation in this case seems to have been wholly between 
Cowan and the insurance company; he paid the premium and had 
the mortgage clause attached to the policy. In doing this he acted 
for and on behalf of the mortgage company and for their benefit. 
How can that company accept the benefit of his acts as their agent, 
and escape the result of a fraud perpetrated in that act? The con- 
tract, as a whole, in such a case, must stand or fall. We can readily 
see that a difference might arise in a case where the mortgage com- 
pany on its own behalf and for a separate consideration procures a 
policy of insurance for its own benefit, unaffected by any act or con- 
cealment of the owner of the property, but where such owner on 
his own behalf and as agent for the mortgagee obtains and pays for 
the insurance, and in the very act makes a fraudulent concealment 
of a material fact, which the policy on its face provides shall prevent 
the policy from ever becoming valid, the mortgagee, however inno- 
cent, cannot by accepting the policy evade the effect of the fraudu- 
lent act: Insurance Co. vs. Brown, 82 Tex., 631; Insurance Co. vs. 
Parhan, 80 Tex., 18; Fire Ass’n vs. Flournoy, 84 Tex., 632. See also, 
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Swevern vs. Sun Fire Office, 68 Tex., 461; Henderson vs. Ry., 17 
Tex:. 572. 

There are other questions raised by the appellants, but we do 
not deem it necessary to consider them, as we regard the points 
discussed conclusive. 

We have adopted all the conclusions of fact found by the court 
below, so that each party may have the benefit of them. 

For the errors indicated, the judgment of the court below in favor 
of the appellee, Security Mortgage & Trust Co., is reversed, and here 
rendered for the appellants. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


PresuMPTION OF Dkraru. 


In the case of the Mutual Benefit Co. on the appeal of Schone- 
man, decided by the Supreme Court of Pennsylvania, Feb. 17, 
1896, it was held that it will not be presumed that a party who has 
disappeared is dead before seven years, unless there is evidence 
that at some time subsequent to the disappearance he was in 
contact with a specific peril. 





Perry et al. vs. Cobb et al. 


SUPREME JUDICIAL COURT OF MAINE. 


PERRY Er AL. ) 


v8. 


COBB ET aon 


Where the plaintiffs and defendants, under articles of association, were co- 
partners in insuring each other upon cargoes, held, that an action at law 
cannot be maintained upon such contracts of insurance, because the 
promise is joint, and not several, and the assured cannot be both plaintiff 
and defendant, The only remedy is in equity. 

A stipulation in such articles of association that the members shall finally 
determine the amount of any loss is not strictly an arbitration clause, so 
as to oust courts of their jurisdiction in the matter, but a regulation inter 
sese, that will control, except for equitable cause shown. 


Held, In this case, that insurance is not on the voyage, but for the voyage, 
and damage to the cargo from a protracted voyage is not a sea peril. 
Upon a bill in equity, it appearing that the associates rightly applied the law 
to the facts of the case, and their decision is supported by the evidence 
that the plaintiffs have no claim beyond the particular average exempted 
by the terms of the insurance; also, that the principal damage to the 
cargo resulted from its own inherent qualities, excited by the long- 

continued transit,—held, that the bill be dismissed. 


W. H. Foaeter, for Plaintiffs. 
C. E. & A. S. Lirrierterp and Evcene P. Carver, for Defendants. 


HaskeEtt, J. 

The plaintiffs and the defendants, lime burners in the county of 
Knox, formed a business company, to continue one year, for the 
purpose of insuring each other upon cargoes of lime shipped by 
them coastwise. The business was to be conducted by a committee 
of members, who, in case of damage to any cargo underwritten, 
were to “ determine the amount due and pay the same at their first 
regular meeting after the claim for loss is presented, unless the 
association has insufficient funds, in which case thirty days’ time for 
payment shall be granted. An appeal may be made to a majority 
of two-thirds of the votes of the association, whose decision shall be 
final.” Each kiln was entitled to one vote. All suits at law between 
members were prohibited, except on demand notes. 

No action at law could be maintained upon any policy, because 
the promise was to be joint, and not several, as in the Lloyds 
method, and the assured would become both plaintiff and defendant. 
So the prohibition against suits at law on policies was but declara- 
tory of the law itself, and therefore has no significance. 


* Decision rendered, Feb. 11, 1896. Official Syllabus. 
VoL. XXV.—31. 
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The stipulation in the articles that the association shall finally 
determine the amount due on any loss is not strictly an arbitration 
clause, because it is an agreement inter sese, between associates, and 
does not purport to submit controversies to disinterested persons. 
An arbitrator is said to be “a private, extraordinary judge, chosen 
by the parties who have a matter in dispute, invested with power to 
decide the same:” Gordon vs. U. S., 7 Wall., 194: He should be 
disinterested, “for no man can lawfully sit as a judge in his own 
case:” State vs. Delesdernier, 11 Me., 473; in re Friend, 53 Me., 
387. “An interest that disqualifies from judicial action may be 
small, but it must be an interest, direct, definite, and capable of 
demonstratiun; not remote, uncertain, contingent or unsubstantial, 
or merely speculative or theoretic: ”” Andover vs. Commissioners, 86 
Me., 185; Fletcher vs. Railroad Co., 74 Me., 434; Jones vs. Larrabee, 
47 Me., 474; Warren vs. Baxter, 48 Me., 193. The duties of an ar- 
bitrator are judicial, and while many cases hold that interest, known 
to the parties, is waived by the submission, it would be going very 
far to say that the interest of a debtor, who was to determine his 
own liability finally, should have been waived by it. But, however 
that may be, it has been settled law in this state for more than a 
quarter of a century that an arbitration clause in a contract, ousting 
the courts of jurisdiction over the liability, is ineffectual for the pur- 
pose: Stephenson vs. Insurance Co., 54 Me.,55. That case, like this, 
was upon a policy of marine insurance, and it was cited with ap- 
proval in Buck vs. Rich, 78 Me., 437. 

The stipulation in question differs from an arbitration clause in 
that it is an agreed method of procedure between associates, part- 
ners, joint promisors, where the claimant is himself one of them. 
Viewing it thus, what good reason can be given why they should 
not be held to their agreed methods of procedure? It is very like 
the by-laws of a beneiit corporation, that bind the members to their 
observance, as a prerequisite to a forum in the courts: Jeane vs. 
Grand Lodge, 86 Me., 434. Itis certainly a reasonable requirement, 
consistent with the purposes of the association, to mutually indem- 
nify each other in the specific transit to market of their manufactured 
goods, upon equitable conditions. Equity alone has jurisdiction 
over their matters, because of mixed interests in all controversies 
that may arise. 

No point is made but that the terms of the stipulation have been 
complied with. The associates considered the plaintiffs’ claim, after 
investigation by the committee and a full hearing, and decided that 
they bad none. In this proceeding the decision was in the nature 
of an award. Each associate was an insurer. All participated and 





1896. ] Perry et al. vs. Cobb et al. 482 


determined the whole matter, not effectually, either as to liability or 
damages, so as to preclude all judicial investigation, but they did 
pass upon the whole matter, as the very terms of their existence pro- 
vided they might do; and the question arises, what effect, if any, 
shall be given to their decision? No suit at law can be maintained. 
Relief in equity, suited to the conditions of the controversy, is the 
only remedy. That is never given when equities are balanced, or 
when a sound judgment may not be moved to interfere. The de- 
cision was by all the associates, standing together for a common 
purpose,—men well versed in shipping lime, and familiar with pre- 
cautions necessary for its safe carriage and discharge, and with 
matters that do or do not injure its quality or value and affect its 
price in the market. Why, then, should not this method, agreed to 
by the associates, have such force and effect upon a court of equity 
as the fairness of the investigation and deliberation of the decision 
indicate would be safe, work justice, and save expensive litigation to 
the parties, as it was originally intended that it should do? No good 
reason suggests itself, and some of the rules touching awards may 
safely apply. The opinion of the court in Burchell vs. Marsh (17 
How., 349), upon a bill in equity to set aside an award of arbitrators, 
is very instructive. It holds that an honest decision upon a fair 
hearing should stand, although the court feels that it could have 
arrived at a better result; for otherwise it would be the “ commence- 
ment, not the end, of litigation.” A judgment of Lord Thurlow is 
cited in confirmation of the doctrine: Knox vs. Symmonds, 1 Ves. 
Jr., 369. 

In this cause the decision of the associates is not an award in the 
strict sense, but a procedure in an equitable controversy between 
joint associates, that determines their rights inter sese; and it should 
bind them, except for cause shown to the contrary. They were all 
interested parties, and that fact, and the evidence adduced, may 
show a denial of equitable relief that should be given, and it may 
show the reverse. At any rate, the whole cause may be heard anew, 
to see if any such error or mistake intervenes as should change the 
result. The relief prayed for is equitable relief, and will be granted 
or withheld as sound discretion may demand. 

The plaintiffs contracted with the association for insurance to the 
amount of $2,548 on a cargo of lime on board ship, under deck, at 
Rockland for New York. There were no conditions in the contract, 
except that 5 per cent particular average on the whole value of the 
cargo was exempted from insurance. The vessel was thirty-six days 
at sea,—an unusually long time for the voyage, occasioned by rough 
weather, head winds, and successive gales. She sailed the 14th of 
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February, and arrived the 21st of March. She labored heavily, and 
strained somewhat, but arrived tight, and with no special damage in 
the hull, save the loss of a skylight, some sails, and a compass box. 
On the 27th of March, she was given a berth, and broke cargo. 
Some seventy-five barrels of lime were discharged. About the 14th 
of April she was moved, and began the further discharge of cargo 
that was all out on the 28th. A few of the casks may have been 
stove, a few more showed signs of fire, and a few were bursting from 
swollen contents. The balance of the cargo was in bad condition, 
in that staves had shrunken and hoops loosened, allowing the lime 
to sift out and fall through the tiers of barrels to the deck or floor of 
the hold. No sea water reached the cargo, unless in a few instances 
when a hatch had been taken off, or when the cabin was flooded once. 
The damage from sea water must have been very slight, and did not 
affect the cargo beyond the few barrels that it touched. 

The insurance was against perils of the sea for a particular voy- 
age. A voyage policy does not attach unless the vessel be seaworthy 
at the inception of the voyage, which is presumed, but may be re- 
butted: Dodge vs. Insurance Co., 85 Me., 215; Hutchins vs. Ford, 
82 Me., 370. It is so whether the insurance be upon the ship, or 
upon the cargo, or upon freight: Van Wickle vs. Insurance Co., 97 
N. Y., 350; Higgie vs. American Lloyds, 14 Fed., 148; Higgie vs. 
National Lloyds, 11 Biss., 395; Daniels vs. Harris, L. R., 10 C. P., 1. 
“She must not be overloaded, and the cargo must not be badly 
stowed:” Arn., 649. 

In this cause the insurance was “at and from Rockland to New 
York,”—meaning until safely landed in New York, or for a reasona- 
ble time to land there under the usages of that port. The sea risk 
continued until the goods might be put on shore by reasonable dis- 
patch. On the sixth day after arrival the vessel was given a berth 
at the wharf, and the hatches were opened. No damage to the cargo 
is claimed after that time, and no point is made that the insurance 
ended before. During the voyage the decks had been awash, and 
the cabin once flooded. Some sea water found its way to the cargo, 
and may have caused the bursting of a few casks, and the scorching 
of a few more; but this damage was far below the particular aver- 
age—or, in this instance, partial loss—that had been excepted from 
the insurance. So that the remaining loss or damage was from the 
shrinking of the staves of the barrels, and slacking up of the coop- 
erage, allowing their contents to sift out and fall through the tiers 
of barrels to the deck or floor of the hold, and leaving the barrels so 
tender that they could not easily be hoisted out of the hatch with- 
out danger of falling to pieces. This condition is claimed to have 
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resulted from the rolling and pitching of the vessel, caused by the 
storms and bad weather of an unusually protracted voyage; and the 
question is, was it caused by a peril of the sea? 

Tempests and rough weather are common incidents in sea transit. 
How long a voyage may continue is beyond the power of prophecy 
to foretell at the inception of it. Fair winds may serve, or head 
winds may drive the vessel off her course. The voyage policy con- 
tinues until the port of discharge shall have been reached, and, if 
upon goods, until they may have been safely landed. If the goods 
be of a perishable nature, and decay from a protracted voyage be- 
fore they can be landed, the loss would not be from a peril of the 
sea. If the cargo be shaken and stove from the inherent weakness 
of the packages, unsuited to withstand the roughness of sea transit, 
or caused by the effect of their contents during the voyage, it would 
not be from a sea peril, but from natural causes produced either by 
the fault of the shipper, or by the inherent nature of the goods. The 
condition of the cargo when landed does not raise the inference that 
its injury resulted from a sea peril, but the burden rests upon the 
plaintiff to prove the fact. 

No case has been cited at the bar that brings this loss within the 
hazard underwritten. Insurance Co. vs. Boon (95 U.S. 117) is a 
suit upon a fire policy on goods ashore. So is Insurance Co. vs. 
Tweed, 7 Wall., 44. So is Railway Co. vs. Kellogg, 94 U.S., 469. 
Montoya vs. Assurance Co. (6 Exch., 451) is upon a marine policy 
on tobacco shipped with hides. Sea water caused the hides to 
putrefy and injure the tobacco, and it was held a sea peril; but the 
damage by sea water in the cause at bar did no mischief to the bulk 
of the cargo, and none resulted from the small part injured. In 
Cory vs. Insurance Co. (107 Mass., 140), it is held that underwriters 
“ do not assume the risk of ordinary perils incident to the course of 
the voyage, nor of damage arising from intrinsic qualities or defects 
of the thing insured,” nor of “ordinary dampness of the hold, 
though aggravated by the length of the voyage and the variety of 
climate through which the vessel has passed in consequence of 
perils of the sea,” because the result is attributable to the goods 
themselves, and not to sea perils, as the proximate cause. In 
Neidlinger vs. Insurance Co. (11 Fed., 514), the policy was upon 
barley, with a clause excepting damage from must or mold, unless 
from actual contact with sea water, and the hazard was limited to 
that part of the barley actually wetted. Taylor vs. Dunbar (L. R., 4 
C. P., 206) holds that the decay of meat during a voyage protracted 
by tempestuous weather is not within the terms of a marine policy. 
In Boyd vs. Dubois (3 Camp., 133), Lord Ellenborough said: “If the 
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hemp was put on board in a state liable to effervesce, and did effer- 
vesce and generate the fire which consumed it, upon the common 
principles of insurance law the assured cannot recover for a loss 
which he himself has occasioned.” Crofts vs. Marshall (7 Car. & P., 
646) is an insurance of thirty-six casks of oil, and, the cargo not 
having shifted, a part of them were found empty, and others had 
lost a part of their contents. The jury disagreed as to whether the 
leakage was from perils of the sea, and the court gave judgment for 
defendant by consent. These are all the cases cited by the plaintiffs. 

The general rule is that everything which happens through the 
inherent vice of the thing, or by the act of the owners, master, or 
merchant shipper, shall not be reputed a peril, if not otherwise borne 
on the policy: Emerig. Ins., 290; Insurance Co. vs. Adler, 65 Md., 
162; Baldwin vs. Railway Co., L. R., 9 Q. B., 582; Baker vs. Insur- 
ance Co., 12 Gray, 603; Cory vs. Insurance Co., 107 Mass., 140; 
Boyd vs. Dubois, 3 Camp., 133. If the inherent vice be stimulated 
by a protracted voyage, it is still no loss from a peril of the sea: 
Cory vs. Insurance Co., supra; Taylor vs. Dunbar, L. R., 4 C. P., 206. 
So it is if the loss be from some other intervening cause, as where 
slaves die from starvation, from the failure of provisions during an 
unusually long voyage, occasioned by bad weather: Tatham vs. 
Hodgson, 6 Term R., 307. 

Lord Ellenborough, in Cullen vs. Butler (5 Maule &S., 461), dis- 
tinguishes between perils on the seas and perils of the seas. Lord 
Herschell says the latter phrase “‘ does not cover every accident or 
casualty which may happen to the subject-matter of the insurance 
on the sea. It must bea peril of the sea. * * * There must 
be some casualty,—something that could not be foreseen as one of 
the necessary incidents of the adventure. The purpose of the policy 
is to secure an indemnity against accidents which may happen, not 
against accidents which must happen:” The Xantho, 12 App. 
Cas., 503. 

It is not always easy to mark the line between the ordinary op- 
eration of the elements and their perilous action. The latter must 
be the proximate cause of the loss. Lord Bacon’s reason is: “ It 
were infinite for the law to consider the causes of causes, and their 
impulsions one on another. Therefore it contenteth itself with the 
immediate cause:” Gow, Ins., §§ 92, 137. 

In applying this rule to the cause at bar, the only direct damage 
to the cargo clearly shown is that resulting from the contact with 
sea water, amounting to less than the particular average excepted. 
The remaining damage to the cargo is not shown to have resulted 
but from the unexpectedly long voyage, that may have excited the 
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inherent qualities of the goods, causing the packages to shrink and 
scatter their contents so as to need cooperage before they could be 
safely raised through the hatch. All authorities agree that a pro- 
tracted voyage is not a sea peril, within a marine policy, because it 
is not an unusual event, but one of the natural incidents to sea 
transit. Insurance is not on the voyage, but for the voyage: Pole 
vs. Fitzgerald, Willes, 644. If damage to the cargo resulted from 
its inherent vice that worked the mischief under natural conditions, 
it was not a sea peril. Had the voyage been performed in a week, 
such results would not have been expected. The evidence is con- 
flicting as to the proximate cause for the condition of the cargo 
upon its arrival. The associates, to whom it was agreed to submit 
the question of liability, are men of large experience in burning and 
shipping lime. They are all fair men, and appear to have heard the 
controversy with patience; and, after full investigation, all but the 
plaintiff agreed that he had no claim, and so decided. Their deci- 
sion must have great weight upon the fact as to whether the condi- 
tion of the cargo, upon its arrival in New York, was other than what 
might have been expected from ordinary sea weather at that time of 
year, February and March, during a voyage of thirty-six days, with- 
out any unusual sea peril. The cargo arrived all in position. It 
had not shifted or been knocked to pieces by the vessel having been 
thrown on her beam ends, or wrecked or stranded. 

But it may be said that the damage, within the particular average 
clause, gave the cargo a bad reputation, and thereby lessened its 
market value. This result might be, and yet not be within the terms 
of the policy: Bennecke, Ins., 438. No case is cited that holds such 
doctrine. On the contrary, Cator vs. Insurance Co. (L. R., 8 C. P., 
552) holds the reverse. That was insurance upon packages of tea. 
Some were damaged, and others were not; but the damage was re- 
stricted to the former, although there was a clause in the policy 
excepting damage other than by contact with sea water. The court 
held the rule would be the same without the clause, for insurance 
covers actual damage, and not suspicion of damage. Montoya vs. 
Insurance Co. (6 Exch., 451, supra) comes the nearest to an author- 
ity for the contention, but there the tobacco was actually injured 
from the fumes of putrefying hides. So in Lawrence vs. Aberdein 
(5 Barn. & Adol., 107), approved in Gabay vs. Lloyd,3 Barn. & C., 793. 

The plaintiffs were compelled to pay damages for delay in dis- 
charging cargo, and claim that as an element of damages. But, if 
all the damage to cargo was less than the particular average ex- 
cepted, so that no liability on account of cargo attached to the 
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underwriters, it would be singular to hold them for the plaintiffs’ 
fault in delaying to seasonably unlade their cargo. 

The decision of the association weighs heavily in determining this 
cause, especially as the evidence warrants the result arrived at upon 
the application of the law of the case. There is conflict of testimony, 
and the association heard and considered it all; and all its members 
were practical men in the handling of lime, and knew its peculiar 
qualities and dangers, and they must have considered that the prin- 
cipal damage to the cargo came from its own inherent qualities, 
excited by the long-continued transit. Bill dismissed, with costs. 


SUPREME COURT OF OHIO. 


WEBSTER FT AL. 
vs. 


DWELLING-HOUSE INS. CO.* 


The interest of a husband in the dwelling-house of his wife, used as a home- 
stead by the family, is sufficient to support a recovery by the two jointly 
on a policy of fire insurance issued to both. 

Rules followed in courts of equity respecting forfeitures may be available in 
a suit at law where the facts make their application necessary to the ends 
of justice. 

Provisions for forfeitures are to receive, where the intent is doubtful, a strict 
construction against those for whose benefit they are introduced. 


If it be left in doubt, in view of the terms of the instrument and the relation 
of the contracting parties, whether given words were used in an enlarged 
or a restricted sense, other things being equal, that construction will be 
adopted which is most beneficial to the promisee. 


Where a farm dwelling and farm implements are insured by a fire policy is- 
sued to a wife and husband, and the dwelling is used and occupied as a 
family homestead, and the implements are used on the farm where the 
dwelling is situate, a representation and warranty in the application that 
the property is owned by them jointly should, unless the contrary intent 
is manifest, be construed in the popular, and not in a technical, legal, 
sense; and. when so construed, will not be held to be untrue simply be- 
cause the title to the dwelling is wholly in the wife, and the title to the 
personalty wholly in the husband. 


The examination required to be made by the agent of an insurance company 
by section 3643, Rev. St., relates to the physical condition of the property 
such as an inspection would disclose, and does not relate to the matter of 
incumbrances. The ‘‘ change” mentioned in the statute refers to some 
physical change in the insured property, its use, or its surroundings, and 
does not relate to a change respecting incumbrances. 


Where a policy of insurance stipulates that, if any part of the property shall 
be incumbered by mortgage without the consent of the company, the 
policy shall be void, such stipulation is not within the provisions of sec- 


; * Decision rendered, Dec. 20, 1895. Syllabus by the Court. 
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tion 3643. And if, after the issuing of the policy, and before the loss, 
such incumbrance is created by the insured without the consent of the 
company, the policy is thereby invalidated. 


E. H. Fircn and A. J. Trunxey, for Plaintiffs in Error. 
Seuire, Sanpers & Dempsey, for Defendant in Error. 


Spear, J. 
The action of the trial court which was the ground of reversal 
may be more briefly treated by considering defendant’s requests to 
charge which were refused than by a review at large of the charge 
as given. 


1. As applicable to its defense of forfeiture by reason of alleged 
false representation and warranty regarding ownership of property, 
the defendant requested the court to charge that “no recovery can 
be had in this action for the loss of any property described in the 
policy if the jury are satisfied from the evidence that Mrs. Webster 
had no interest or ownership in the personal property mentioned in 
the policy, and that Mr. Webster had no ownership or interest in 
the dwelling-house described in the policy.” The claim of the 
company on this branch of the case was and is that, in the face of 
the representation and warranty of the insured that they jointly 
owned the property, there could be no recovery on a policy issued 
to them jointly so long as the proof disclosed that the wife was sole 
owner of the dwelling and the husband sole owner of the person- 
alty; in effect, that the agreement was violated the moment it was 
made, and, although the parties had paid the company $45 as pre- 
mium, which the company retained, yet that there never was any 
valid contract, and the insured, although acting in entire good faith, 
never had a dollar of insurance on their property. Perhaps, techni- 
cally speaking, the claim is not one of forfeiture, for forfeiture is : 
deprivation or destruction of a right in consequence of the non- 
performance of some obligation or condition, and we are not accus- 
tomed to associate the idea of forfeiture with a contract which has 
not existed; but manifestly the law as to forfeiture will furnish a 
guide to the proper disposition of the question. Relief against for- 
feitures is matter of equitable cognizance, but rules applicable to 
the subject are resorted to in courts of law, and there seems no good 
reason why the principles which govern courts of equity should not 
be available in a suit at law, where the facts make such cognizance 
necessary to the ends of justice. A primal rule is that forfeitures 
are not favored, either in equity or atlaw. Indeed, it is declared as 
a universal rule that courts of equity will not lend their aid to en- 
force a forfeiture. Following as a corollary from this, provisions for 
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forfeitures are to receive, when the intent is doubtful, a strict con- 
struction against those for whose benefit they are introduced: 
West vs. Insurance Co., 27 Ohio St., 1; Insurance Co. vs. Smith, 44 
Ohio St., 156; Blackwell vs. Insurance Co., 48 Ohio St., 533; Liv- 
ingston vs. Stickles, 7 Hill, 255; Catlin vs. Insurance Co., 1 Sumn., 
434; Fed. Cas., No. 2,522; Breasted vs. Trust Co., 8 N. Y., 305. As 
said by Sherman, J., in Bond vs. Swearingen (1 Ohio, 403), respect- 
ing a statutory forfeiture: ‘‘ Whatever may be the nature or kind of 
forfeiture, it is never carried by construction beyond the clear ex- 
pression of the statute creating it.” And by Porter, J., in Hoffman 
vs. Insurance Oo. (32 N. Y., 413): “It is a rule of law, as well as of 
ethics, that when the language of a promisor may be understood in 
more senses than one, it is to be interpreted in the sense in which 
he had reason to suppose it was understood by the promisee: Pot- 
ter vs. Insurance Co., 5 Hill, 149; Barlow vs. Scott, 24.N. Y.,40. It 
is also a familiar rule of law that, if it be left in doubt, in view of 
the general tenor of the instrument and the relation of the contract- 
ing parties, whether given words were used in an enlarged or a re- 
stricted sense, other things being equal, that construction should be 
adopted which is most beneficial to the promisee: Co. Litt., 183; 
Bac. Max. Reg., 3; Doe vs. Dixon, 9 East., 16; Marvin vs. Stone, 2 
Cow., 806. This rule has been very uniformly applied to conditions 
and provisions in policies of insurance on the ground that, though 
they are inserted for the benefit of the underwriters, their office is 
to limit the force of the principal obligation: Yeaton vs. Fry, 5 
Cranch, 341; Palmer vs. Insurance Co., 1 Story, 364, 365, Fed. Cas. 
No. 10,698; Felly vs. Assurance Co., 1 Burrows, 349.” See, also, 
Western & A. Pipe Lines vs. Home Ins. Co.,145 Pa. St., 346; Chand- 
ler vs. Insurance Co., 21 Minn., 85; Anderson vs. Fitzgerald, 4 H. 
L. Cas., 484; Riddlesbarger vs. Insurance Co., 7 Wall., 386; Baley 
vs. Insurance Co., 80 N. Y., 21; Burleigh vs. Insurance Co., 90 N. 
Y., 221; Griffey vs. Insurance Co., 100 N. Y., 417. 

Applying the foregoing rules, how stands the case? This defense 
is based entirely on the language of the representation. In giving 
construction to this representation, what meaning should be placed 
on the words used? Manifestly such as was intended by the appli- 
cants, and which the company knew, or ought to have known, they 
intended. Should the word “jointly” receive construction in ac- 
cordance with strict legal ideas? If so, does it mean that the plain- 
tiffs were joint tenants as defined by Blackstone, giving right of sur- 
vivorship ? An Ohio lawyer, even, would hardly have that in mind, 
for joint tenancy does not exist inOhio. Should the word be held to 
imply tenancy in common, where two or more hold by an undivided 
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possession several freeholds, neither being entitled to an exclusive 
part, but each entitled to occupy the whole in common with the 
others, and at the death of one his interest to pass to his heirs and 
not to the survivors? Plaintiffs claim that they did in fact state to 
the agent who filled up the application the exact condition of the 
title, and it was not their fault if he did not so write it. But, be 
this as it may, and even though the word would suggest tenancy in 
common to the legal mind, these plaintiffs were not lawyers. The 
property was in the country, and they were, without doubt, plain 
country folk. Who would suspect them of intending to be under- 
stood that their ownership was that of joint tenants, or of tenants in 
common, within legal definitions? Rather is it natural to presume 
that they used the word in the popular sense, implying that they 
owned the property together, and that no other person was inter- 
ested in it. And they did. They were in the joint possession of 
the. real estate, and were enjoying the use of the personalty to- 
gether; and no third person was the owner, in any sense, of any 
part of it. While the title to the real estate was in the wife, and 
while the husband had no estate in it, yet he had, by force of recent 
statutes, an inchoate dower right in it, liable to become vested in 
case she should die seized of it, leaving him, her widower, a sub- 
stantial property right, capable of valuation in a proper proceeding; 
and, under section 3111, Rev. St., he could not, even during her life, 
their marital relations remaining, be excluded from her dwelling. 
Nor was the alleged failure to state the exact ownership prejudicial 
to the company. The purpose of statement of ownership is to pre- 
vent the making of wagering contracts, or such as would afford a 
temptation to the insured to purposely or negligently permit the 
property to burn; and this purpose would seem to be fully accom- 
plished when it appears that the wife and husband own all the 
property covered by the policy, and are in possession and use of it 
in common, although there be a small portion of which the wife has 
not legal ownership, for usually there is no more vigilant guardian 
of the husband’s interests than is the wife. The property is used by 
both, for their common comfort and welfare, and that of the family. 
In the husband’s absence the wife has, ordinarily, the entire charge 
of it, and her interest in its preservation is scarcely second to his. 
If the company may stand on a strict technical construction of the 
words used, and hold the plaintiffs to them, though they did not 
fully apprehend their legal effect, and ought not reasonably to have 
done so, it is placed in the position of tempting patrons into the 
payment of premiums, and into resting on a mistaken belief that 
they have indemnity, only to find, when the trial comes, that their 
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reliance had been upon a broken reed. A court cannot sustain such 
a contention. If technical forfeitures are to be maintained on such 
grounds, confidence in commercial faith will be weakened, and im- 
portant property rights impaired. It would be, as it seems to us, 
carrying technicality to a most unreasonable length, to hold that 
the representation as to ownership shall forfeit the policy. Whether 
a joint action could have been maintained for the personal property 
we need not determine, for, no proof of loss of personal property or 
its value having been offered, that claim dropped out. It was held 
in Insurance Co. vs. Leedy (decided at January term, 1894, though 
not reported) that the interest of the husband in the wife’s dwelling- 
house, used as a homestead by the family, is sufficient to support a 
recovery by the two jointly on a policy issued to both, and we but 
follow that case in holding that the action was properly brought in 
the name of bothin this case. The instruction was properly refused. 

2. Defendant also requested tke court to charge that: “If the 
plaintiff, after the issuing of the policy sued upon, and before the 
loss, placed a mortgage lien upon the real estate upon which the 
house burned was situated, without notice to the company, or its 
consent to such incumbrance, such action on the part of the plain- 
tiff was in violation of the terms of the policy, and rendered the 
policy void; and the plaintiffs, if the jury finds the facts as above 
stated, cannot recover in this action.” This the court refused to 
give, and charged, in substance, that the creating of a mortgage in- 
cumbrance after the issuing of the policy and before the fire, with- 
out notice or consent by the company, would not of itself constitute 
a defense, but that it would constitute a defense if the jury should 
find that the giving of such mortgage materially increased the risk. 
This holding rests upon the proposition that the facts bring the case 
within the operation of section 3643, Rev. St., and that it is 
governed by that part which reads as follows:— 

Any person, company or association hereafter insuring any building or 
structure against loss or damage by fire or lightning, by a renewal of a policy 
heretofore issued, or otherwise, shall cause such building or structure to be 
examined by an agent of the insurer, and a full description thereof to be 
made, and the insurable value thereof to be fixed by such agent; in the ab- 
sence of any change increasing the risk without the consent of the insurers, 
and also of intentional fraud on the part of the insured in case of total loss 
the whole amount mentioned in the policy or renewal upon which the insurers 
receive a premium, shall be paid; and in case of a partial loss the full amount 
of the partial loss shall be paid. * * * 

No question is made as to the import of the language of the policy 
in respect to the creating of mortgage liens. It is so clear that its 
meaning could not have been misapprehended, and is to be enforced 
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as written, unless the statute controls the case. We are not able to 
agree with the construction of this statute given by the learned trial 
judge. As we construe the statute, the examination required of the 
agent before taking the risk relates to the physical condition of the 
property such as an inspection would disclose, and does not relate 
to the matter of incumbrances; and hence the change referred to in 
the statute relates to some physical change in the insured building, 
its use, or its surroundings, which would, by reason of changed con- 
dition, naturally increase the hazard incurred by the company, and 
does not relate to a change respecting incumbrances. And that, 
where a policy of insurance, as in this case, stipulates that, if any 
part of the property shall be incumbered by mortgage without the 
consent of the company, the policy shall be void, such stipulation is 
not within the provision of section 3643, and the right of the com- 
pany to make such a condition, and of the insured to accept it, re- 
mains, notwithstanding the statute. So that if, after the issuing of 
the policy, and before the loss, such incumbrance is created by the 
insured, without the consent of the company, the policy is thereby 
invalidated. The question involved is not different in principle 
from one of the questions disposed of in Sun Fire Office vs. Clark 
(decided Oct. 29, 1895), and the reasoning of the opinion in that 
case is so satisfactory, and so well supports the conclusion here 
reached, that further discussion is deemed unnecessary. It is 
further supported by the able opinion of the learned judge of the 
circuit court in Insurance Co. vs. Webster (7 Ohio Cir. Ct., 511) to 
which special reference is here made. Our conclusion is also in 
harmony with the decision in Insurance Co. vs. Leslie (47 Ohio St., 
409) and not inconsistent with the judgment of this court affirming 
Insurance Co. vs. Bowersox (reported in 5 Ohio Cir. Ct., 444), and 
the judgment affirming Insurance Co. vs. Kukral (reported in 7 
Ohio Cir. Ct., 356), when the records in those cases are understood. 
It follows that in refusing this instruction, and in the charge as 
given, the common pleas erred. Judgment affirmed. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


FINCH 
vs. 


GRAND GROVE, Etc., ANCIENT ORDER OF DRUIDS.* 


Evidence considered, and held to sustain the findings of the trial court. 

A by-law of the respondent which provided, on the death of a member, for 
the payment of an insurance benefit —First, to his widow; second, to his 
children ; third, to his parents; fourth, to his brothers and sisters; and, 
fifth, to his subordinate grove,—construed. Held, that the right of the 
member to change the order of such beneficiaries, and thereby designate 
any one of them as the one to receive the benefit, was absolute, and that 
his widow had no vested right to the benefit. Held, that such subordi- 
nate grove, although it was an unincorporated voluntary association, 
might legally be designated such beneficiary, and receive payment of the 
benefit, on proper evidence, to the satisfaction and approval of the 
officers named in the by-law, that the member had designated it as his 
Leneficiary. 

James ScooonmakeEr, for Appellant. 

Joun H. Ives, for Respondent. 

Srart, C. J. 

The defendant, during the times herein stated, was and is a cor- 
poration, having jurisdiction and control of many subordinate unin- 
corporated voluntary associations, designated as “‘ Groves,” of which 
the North Star Grove No. 4 of Minnesota, United Ancient Order of 
Druids, is one. On and prior to September 1, 1890, Eugene Finch, 
then the husband of the plaintiff, was a member of Grove No. 4, 
which was his subordinate grove, and of the defendant corporation, 
in good standing, and so continued to be until his death, on October 
8, 1890. On July 10, 1890, the defendant organized, and ever since 
September 1, 1890, has collected from its members, and disbursed 
to the beneficiaries of its deceased members, a fund known as the 
* Widows’ and Orphans’ Fund.” Every member is required to con- 
tribute to this fund, and from it, at his death, his beneficiary is enti- 
tled to receive a sum equal to one dollar for each member of the 
order, not to exceed the sum of $2,000 (in this case admitted to be 
$800), according to the regulations and by-laws of the order. The 
following is the only portion of such by-laws here material :— 

Sec. 5. On the death of a member in good standing, the benefit shall, first, 
go to the widow ; second, to his children; third, to his parents; fourth, to 
his brothers and sisters; fifth, to his subordinate grove. Members are pro- 
hibited from making a will in regard to this benefit, as it shall be wholly ig- 
nored ; but a member may, if he deem proper, change the order of the above- 


* Decision rendered, Feb. 15, 1895. Syllabus by the Court. 
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mentioned parties, and on proper evidence thereof, to the satisfaction and 
approval of the N. G. A. and finance committee, the benefit will be paid to the 
parties so specially designated as beneficiaries, reserving the right at all 
times to see that it is not improperly diverted from the parties whoshould re- 
ceive the same, and to secure the same to the benefit of such proper parties. 
All questions arising under this section shall be settled by the N. G. A. and 
the finance committee, whose decision shall be final. 

The trial court found that Eugene Finch wasentitled to the bene- 
fits of this widows’ and orphans’ fund; that the defendant, at his 
request that his subordinate grove should be named as his benefi- 
ciary, and that a certificate in the usual form, stating such fact, 
should be issued to him, did, in accordance with its custom and 
practice, issue and deliver to him a certificate of membership, signed 
by its noble grand arch and grand secretary, respectively, wherein 
it was stated that, in case of his death, the benefits resulting from 
his membership should be paid to North Star Grove No. 4. The 
court further found that the certificate was not issued to Eugene 
Finch, with the knowledge or approval or by the direction of the 
N. G. A. and the finance committee, or either of them, save that it 
was issued in accordance with the custom and practice of the de- 
fendant in such cases. Thereafter, and until the death of Eugene 
Finch, his beneficiary named in the certificate paid, with his knowl- 
edge, all of his dues, in order to keep him in good standing as a 
member, and after his death made due proof thereof to the satisfac- 
tion of the defendant, and submitted proper evidence to the satis- 
faction of the noble grand arch and finance committee of the 
defendant that he had deemed it proper to and had changed the 
order of payment of beneficiaries, in its favor. Thereupon the de- 
fendant paid the benefits to such beneficiary, Grove No. 4. The 
plaintiff is the widow of Eugene Finch, and brought this action to 
recover from the defendant the amount of such benefits. The de- 
fendant had judgment in its favor on the merits, from which the 
plaintiff appealed. 

If the trial court’s construction of the defendant’s by-law was 
correct, then its rulings upon the admission of evidence excepted 
to by the appellant, and assigned as error, were also correct; for if 
the by-law imposes no limitations upon the right of a member to 
change the order of the beneficiaries therein named, and prescribes 
no method to be followed in making such change, it was competent 
to show that it was done in accordance with the custom and practice 
of the defendant in such cases. The evidence supports the findings 
of the court as to such custom and practice of the defendant. The 
appellant’s motion for amended findings, if it had been made in 
time, and was justified by the evidence, was properly denied; for the 
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proposed finding was immaterial, in view of the construction given 
to the by-law. 

The appellant’s other assignments of error present two questions 
for decision: (1) Could North Star Grove No. 4 be legally desig- 
nated and take by that name as a beneficiary? (2) If so, was it 
properly designated such beneficiary ? 

1. It is claimed by appellant that because Grove No. 4 was not in- 
corporated it was without legal capacity to take as beneficiary. It 
was, however, a voluntary association for the insurance and united 
benefit of its members, and one of the subordinate groves of which 
the defendant had jurisdiction. The defendant by its by-laws ex- 
pressly recognizes the right of a member to make his subordinate 
grove his beneficiary, and contracts with him that he may do so. It 
is exceedingly difficult to define, with strict accuracy, the legal 
status of unincorporated voluntary associations for the mutual ben- 
efit of their members, for the authorities are not agreed upon the 
question. It is unnecessary to discuss or decide the question, be- 
sause, in view of the facts of this case, it is clear that the subordi- 
nate grove in question could legally be designated the beneficiary of 
the assured; and, further, that the appellant is not in a position to 
question its capacity to take, as such beneficiary, a money benefit 
from the defendant: Bacon vs. Brotherhood of Railroad Brakemen, 
46 Minn., 303. 

2. Was it legally designated as such beneficiary? It is true, as 
claimed by appellant, that the constitution and by-laws of the de- 
fendant stand in place of a policy, and constitute the contract which 
determines the mutual rights and obligations of the parties, aud 
that it was not necessary that any certificate of membership should 
have been issued: Mills vs. Rebstock, 29 Minn., 380. It is also true 
that, under the provisions of section 5 of such by-laws, Eugene 
Finch was fully insured in the defendant order, and that appellant, 
as his widow, is entitled to the benefit, unless he changed the order 
of his beneficiaries, in accordance with the provisions of such by- 
law, or the usual practice of the defendant in such cases, if it is true 
that such by-law does not prescribe how such change must be 
made. Although the appellant stood first in the order of beneficia- 
ries, by virtue of the provisions of the by-law, yet she had no vested 
right to remain first, because it was expressly provided therein that 
the assured might change the order in which the benefit should be 
paid: Richmond vs. Johnson, 28 Minn., 447; Hall vs. Merrill, 47 
Minn., 260. The answer to the question, whether or not there was 
a legal change made in the order of his beneficiaries by the assured, 
whereby the appellant was displaced, depends upon the construc- 
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tion to be given to section 5 of the by-laws. If there is any am- 
biguity in their terms, that construction is to be given to them which 
is most favorable to the rights of the assured. So construing the 
by-law, we are of the opinion that the right of the assured to change 
the order of the beneficiaries therein named, and thereby designate 
any one of the five permissible beneficiaries as the one to receive 
the benefit, is absolute. The propriety or justice of making such 
change is left to his own judgment and conscience. It is not neces- 
sary that the noble grand arch and the finance committee should be 
satisfied with and approve of his designation of a beneficiary. It is 
the evidence that he has changed the order of his beneficiaries 
which must be satisfactory to and approved by them, before the 
benefit will be paid to the party specially designated as his benefi- 
ciary. Manifestly the word “thereof” in the by-law refers to the 
fact of a change in the order of the beneficiaries, and that the para- 
graph in which it occurs must be construed as if it read 

A member may, if he deem proper, change the order of the above-mentioned 
parties, and the benefit will be paid to the parties so specially designated, as 
beneficiaries, on proper evidence of such change to the satisfaction and ap- 
proval of the N. G. A. and finance committee. 

The fact that such officers were satisfied with and approved of the 
evidence that Eugene Finch had changed the order of his beneficia- 
ries in favor of his subordinate grove, before the benefit was paid to 
it, is fully sustained by the evidence. The by-laws of the defendant 
do not provide for the manner in which the designation of a change 
of beneficiaries must be made, or what shall be sufficient evidence 
thereof. The defendant was therefore at liberty to adopt the 
method followed in this case, of issuing to the assured a certificate 
of membership naming therein the beneficiary designated by him. 
The acceptance of such certificate by the assured was sufficient evi- 
dence that he had changed the order of his beneficiaries. 

Judgment affirmed. 


VoL. XXV.—32. 
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FOLLIS 


vs. 


UNITED STATES MUT. ACC. ASS’N.* 


The policy of a mutual accident association provided that payment of the 
indemnity was conditioned, under the laws of New York, upon the same 
being realized from assessments; the by-laws provided for an assessment 
in case funds were lacking. 


Held, That an action at law to recover could be sustained; a bill to compel a 
levy of assessment was unnecessary: nor was it necessary to prove that 
funds were in the treasury or that a levy had been made. 


The burden of showing voluntary exposure to unnecessary danger is on the 
company. 

Crossing a railroad bridge on a dark night on aside which is planked and has 
a rail on one side, and is much used by the public, is not as a matter of 
law an exposure to unnecessary danger; but crossing on the opposite side 
which is not planked, with ties ten inches apart and no rail, is such an 
exposure. 


Kennepy & Kennepy and Peer, Swirn & Murray, for Appellant. 
T. F. Grirrin and Lyny, Surrivan & Fotey, for Appellee. 


Deeme_r, J. 

The policy in suit provides that 

If death shall result from such injuries [external, violent, and accidental] 
alone, and within ninety days, the association will pay $5,000.00 to Mary A. 
Follis [his wife]. * * * 

Among other conditions appearing upon it is this:— 

The payment of the various sums of indemnity herein provided is condi- 
tioned, pursuant to chapter 175 of the Laws of 1883, of State of New York, 
upon the same being realized from assessments (premium calls) upon the 
members of the association. Payment in case of loss of one or both hands, 
feet, or eyes, or for permanent total disability, shall immediately terminate 
membership and this insurance. 

We are not advised as to what is contained in chapter 175 of the 
Laws of 1883, of the State of New York. The by-laws of the defend- 
ant company provide for an assessment to be made by the company 
to pay losses in the event of there being no funds at hand with 
which to meet them. It is insisted on behalf of appellant that the 
promise to pay in this case is conditional upon the same being real- 
ized from assessments upon the members of the association, and 
that as there is neither allegation nor proof of any funds in the 
treasury of the company, nor of any assessments having been levied 
or moneys realized to pay the claim, plaintiff cannot recover more 


* Decision rendered, April 6, 1895. 
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than nominal damages; her remedy being in equity, to compel the 
levy of an assessment. Counsel cite, to sustain them, Bailey vs. 
Association, 71 Iowa, 690, and kindred cases. These cases are not 
applicable, for the reason that in each of them the obligation of the 
company was to pay the net proceeds of an assessment, not to ex- 
ceed the amount called for by the certificate, to the beneficiary. 
Here the promise is to pay a definite amount, which is in no manner 
dependent upon or limited by the assessment. True, an assess- 
ment is provided for, but this is simply the method the company, 
which is a mutual one, has of securing the fund. The case is more 
nearly like Harl vs. Insurance Co., 74 Iowa, 39. See, also, Associa- 
tion vs. Barry, 131 U. S., 122; Bacon, Ben. Soc., § 453; Niblack, Mut. 
Ben. Soc., §§ 384-386. We think the action was properly brought 
at law. 

2. One of the conditions of the policy is that it does not cover or 
extend to accidental injuries or death happening while the insured 
is under the influence of intoxicating liquors, or in consequence 
thereof. It is insisted that the evidence shows that the deceased 
was under the influence of intoxicating liquor when he received the 
injuries which caused his death, and that he walked off the railway 
bridge in consequence of his being intoxicated. There was a sharp 
conflict in the evidence on this question, and it was submitted to 
the jury under proper instructions. The jury found that the in- 
sured was not intoxicated, and with this finding we cannot interfere. 

3. Another condition of the policy is that it shall not extend to or 
cover death caused directly or indirectly, wholly or in part, by vol- 
untary exposure to unnecessary danger. It is contended that de- 
ceased went upon the bridge, which was private property of the 
railway company, on a dark night, knowing it to be a dangerous 
place, and that he fell therefrom, struck his head so that he was 
stunned, and, falling into the water of the creek, was suffocated and 
drowned before he regained consciousness. The evidence shows 
that the bridge underneath which the deceased was found is an or- 
dinary pile trestle-work railroad bridge, about 15 feet high and 
something like 150 feet long and 30 feet in breadth. The creek 
which it spans is from 15 to 20 feet wide. On the north side of the 
bridge is a walk built originally as a sort of platform on which pas- 
sengers from the trains might alight. This platform or walk is 
about 5 feet wide, and extends the entire length of the bridge. On 
the north side of the walk is a fence railing to prevent pedestrians 
from falling off. South of the walk are the two railway tracks, and 
between them a narrow plank for the railroad employes to walk 
upon. From the south rail to the end of the ties on the bridge is 
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about 10 or 11 feet. The ties here are about 10 inches apart, and 
they are uncovered. On the south side, at the extreme west end, 
there is a little platform, about 12 feet long, for switchmen to stand 
upon. It has a fence around it, so that employes would not walk 
off it at night. There was no approach to this platform from the 
east end, and the ties were open to the east and north of it. The 
north side of the bridge was extensively used by footmen who de- 
sired to cross the creek. Follis was last seen about 9 o’clock in the 
evening of the day before his body was found in the creek. His 
condition is a matter of some dispute, but it is evident that about 
this time he started to his home, which was across the creek from 
the place where he was last seen, and that while crossing the bridge 
he in some manner fell therefrom, and received the injuries which 
resulted in his death. The body was found near the west end of 
the bridge, and almost directly under the south end of the ties. The 
money and other valuables he had on his person were not disturbed. 
There was quite a large cut or bruise on the forehead, and it is sup- 
posed he received this wound in his face from the bridge. The 
question then is, does it appear from these facts that the deceased 
met his death while voluntarily exposing himself to unnecessary 
danger? It is well to notice that the clause of the policy quoted 
does not cover voluntary exposure to necessary danger, or involun- 
tary exposure to unnecessary danger, and it evidently means some- 
thing more than contributory negligence or the want of ordinary 
care on the part of the assured. The policy was no doubt intended 
. to cover accidents, although the insured may have been guilty of 
negligence which proximately contributed to his injury. To render 
one guilty of a voluntary exposure to danger, he must have inten- 
tionally done some act which reasonable and ordinary prudence 
would pronounce dangerous. The burden was upon the defendant 
to show that the deceased received the injuries while or because of 
his voluntary exposure to unnecessary danger: Jones vs. Association 
(Iowa); Freeman vs. Insurance Co. (Mass.) It is shown by the tes- 
timony that the bridge in question was much frequented by foot 
passengers, and it appears to us that the north side was reasonably 
safe for use as a bridge over the creek which it spans. Indeed, in 
the condition it was in, it was as safe as any ordinary bridge, except 
that it had no guard rail on the south side. We do not think it 
should be held, as a matter of law, that the deceased exposed him- 
self to danger by taking the bridge in going to his home. More- 
over, it is not shown that there was any other bridge by which he 
might have crossed the creek. There is nothing in the record to 
show that the exposure, whatever it may have been, was not neces- 
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sary. The jury was justified in finding that deceased was not un- 
necessarily exposing himself to danger in attempting to cross the 
bridge. It is insisted, however, that the insured must have at- 
tempted to walk across the bridge on the ties on the south side, 
where there was noewalk or planking, and that in so doing he 
brought himself within the condition of the policy relied upon. It 
seems to us this conclusion is inevitable. That he fell from the 
south side of the bridge, and at a point at least 25 feet from the 
nearest end, must be conceded. That it is dangerous to attempt to 
cross a bridge 15 feet high, upon ties from 10 to 12 inches apart, on 
a dark night, is a proposition so plain as to be indisputable. And, 
while it may have been necessary for the deceased to use the bridge 
to reach his house, it was entirely unnecessary for him to attempt to 
cross it where there was no walk or planking of any kind. It can- 
not well be said that he did not know he was upon the ties, and not 
upon the walk, and that the danger was unknown to him, for he had 
passed onto the bridge at least 25 feet, and must have known he 
was upon the ties. The jury found that the insured was not intoxi- 
cated, and his choice of walk must then have been voluntary. If it 
can be said that a presumption exists that he did not voluntarily 
put his life in jeopardy, because of the known istincts which 
prompt every one to preserve his own life, yet, as against this, we 
have the presumption, aided to some extent by the finding of the 
jury, that the deceased was in his right mind, and was capable of 
controlling his actions and directing his course. His act, then, is 
presumed to have been voluntary; and, from the other circum- 
stances in the case, it is clear that he must have been walking in a 
dangerous place when he met with the accident. It seems to us 
that there is no escape from the conclusion that the assured was vol- 
untarily exposing himself to unnecessary danger, in attempting to 
cross the bridge, on the south side, at the timehe did. The danger 
was plain, the exposure to it unnecessary and voluntary, and death 
resulted in consequence thereof: Tuttle vs. Insurance Co., 134 Mass., 
175; Insurance Co. vs. Jones (Ga.); Shaffer vs. Insurance Co. (Il. 
Sup.); Williams vs. Association (N. Y. App.); Lovell vs. Insurance 
Co., 5 Ins. Law J., 559, 3 Ins. Law J., 877. There should have been 
a verdict for defendant on the evidence adduced. Reversed. 
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Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


PYTHIAN LIFE ASS’N 
ve. 


PRESTON.* 


A life insurance association approved an application, and issued and for- 
warded to its general agent a policy for delivery to the applicant. The 
application and policy each contained a condition, in substance, that 
there was no binding contract of insurance until the written application 
was received and accepted, and the policy issued by the association and 
delivered to the proposed member in person, during his lifetime and good 
health, nor until the admission fee and advance premium were paid 
thereon; ‘‘ that no agent of the association had authority to make, alter, 
or discharge contracts, waive forfeitures, extend credit, or grant permis- 
sion, and no alteration of the terms of the contract should be valid, and 
no forfeiture thereunder should be waived unless alteration or waiver 
should bein writing, and signed by the president and another officer of 
the association.” By a contract appointing this general agent of the as- 
sociation, which was signed by the president and secretary thereof, his 
compensation for soliciting and obtaining parties to become members of 
the association, and insured therein, was fixed at the whole sum of the 
admission fees and advance premiums to be paid by each person insured. 
Held, that the part of the contract in relation to the compensation of the 
general agent gave him the right to collect of each person of whom he 
received an application, when he delivered the policy, the membership 
or admission fees and advance premiums, and keep them. That, in col- 
lecting, he might, at his option, demand immediate payment or extend 
credit, and that, if he extended credit, it was not for the company, but 
tor himself; that the association has surrendered the right to any further 
control or direction of the collection of the fees and advance premiums to 
be paid by persons insured through this general agent ; that the contract 
with the general agent was inconsistent with their right to insist on the 
enforcement of the stipulations in regard to payment contained in the 
application and policy ; that a delivery of the policy to the applicant, 
made or caused to be made by such general agent, was good, and the 
contract of insurance binding, notwithstanding credit was extended for 
the payment of the membership fees and advance premiums. 


J. Fawcerr and W. C. Van Gixper, for Plaintiff in Error. 
H. C. Brome and I. R. Anprews, fur Defendant in Error. 


Harrison, J. 

The defendant in error instituted this action inthe District Court 
of Douglas County agaiust the Pythian Life Association, to recover 
the sum of $2,000, alleged to be due her from the life association 
under and by virtue of a membership certificate therein or a policy 
of insurance claimed to have been issued of date May 31, 1890, upon 
the life of Willet C. Preston, who was the husband of the defendant 
in error,and who had died since that date and prior to the com- 


* Decision rendered, March 4, 1896. Syllabus by the court. 
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mencement of this suit. The plaintiff in error, it appears, was a 
corporation, organized and existing under the laws of this state, en- 
gaged in the business of life insurance, with its general offices or 
headquarters in the city of Omaha; that on or about the 31st day of 
May, 1890, one David H. Caldwell, who was then its general agent, 
received the application of Willet C. Preston, in the city of Minne- 
apolis, Minn., for membership in the association or a policy of insur- 
ance upon his life to be issued by it. This application was not 
procured by the general agent personally, but was solicited and 
procured by one Josiah Towne, who, Caldwell testifies, was a special 
agent appointed by him, and who, it further appears, was acting and 
working under him and his directions, and occupying the same 
office with him. The application was forwarded to the association 
at Omaha, in the regular course of business, and was approved, and 
a certificate or policy (the one upon which this suit was predicated) 
was issued, and sent to Caldwell, at Minneapolis, for delivery to the 
insured party. The articles of agreement under and by which 
David H. Caldwell was appointed agent of the association, and so 
acted, were signed by its president and secretary, and by the ap- 
pointee; and, as portions of these articles may play a more or less 
important part in the final disposition of at least some of the vital 
questions to be herein decided, we deem it best to notice them here. 
They were as follows:— 

Articles of agreement: This agreement, made this 4th day of January, 
1890, between the Pythian Life Association, of Omaha, Nebraska, party of 
the first part, and David H. Caldwell, of Geneva, Nebraska, party of the 
second part, witnesseth: That the party of the first part hereby appoints the 
said party of the second part its general agent for the purpose of procuring 
and effecting applications for membership in said association that will be 
satisfactory to said party of the first part, and of collecting membership fees 
on applications thus effected ; and for the further purpose of appointing and 
supervising district, special, and local agents. * * * The appointing of 
all subagents shall be at the sole expense of the party of the second part; the 
party of the first part to be in no way chargeable or responsible to the agents 
thus appointed for any salary, commission, or expenses incurred by them, or 
any of them, in procuring applications or prosecuting the business of any 
agency created hereby or hereunder, except as hereinafter stipulated. The 
party of the second part to be responsible to the party of the first part for the 
good behavior of his subagents, and for their fidelity to the interests of the 
party of the first part. * * * The compensation allowed said party of the 
second part for his services rendered under the terms of this contract shall be 
100 per cent of the membership fee or advance premium adopted by the party 
of the tirst part, and collected by the party of the second part or his sub- 
agents, if applications are written for insurance on the mortuary rate or 
quarterly premium paying plans; but if written on the natural premium or 
endowment rate plan, with payments due semi-annually, then an additional 
compensation of 50 cents per $1,000 of insurance shall be allowed to said 
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party of the second part, to become due and payable when the first semi- 
annual premium is paid to and received by the said party of the first part ; 
but if application and policy are written on the natural premium or endow- 
ment rate plans, and premiums are paid annually, then the sum of $1.00 per 
each $1,000 shall be allowed in addition to the membership fee, to be due and 
payable when the first annual premium is paid to and received by the party 
of the first part. * * * The territory assigned to said party of the second 
part shall consist of the state of Minnesota and such other territory as may 
be hereafter agreed upon. 


In regard to the connection of Josiah Towne, who personally 
solicited and received Mr. Preston’s application, with the business of 
the association at Minneapolis, where it was taken, and the relation 
existing between Towne and Caldwell, its general agent, the latter 
testified as follows: “Q. Are you acquainted with Josiah Towne ? 
A. Iam. Q. What relation did he occupy to you while you were 
general agent? A. As special agent.” Josiah Towne himself testi- 
fied on this point as follows: “Q. What was your business during 
the months of June-and July, 1890? A. Soliciting insurance for 
the Pythian Life Association. Q. With whom were you associated ? 
A. D.H. Caldwell.” The president of the life association says: 
“Q. I will ask you whether or not the defendant company ha‘, to 
your knowledge, during the months of May, June, and July, 1890, 
an agent in Minneapolis or Minnesota by the name of Josiah 
Towne? A. No, sir; we did not.” 


The application fer insurance contained the following statements:— 

It is further agreed that under no circumstances shall the certificate hereby 
applied for be in force until the actual payment to and acceptance of the 
advance dues by the association, and actual delivery of the certificate to the 
applicant during his lifetime and good health, with a receipt for the payment 
of the advance dues. It is further agreed that this application, its warran- 
ties and agreements, together with all the conditions and stipulations con- 
tained in the certificate now applied for, shall be binding on me and on any 
further legal holder of the policy now applied for. I hereby agree to pay to 
said association the money required to keep the certificate issued hereon in 
full force and effect, as provided by the laws of said association; and I hereby 
adopt said by-laws, and agree to be governed by them, and will obey and 
comply with every article, its subdivisions, and its stipulations or provisions 
contained therein. 

And, on the same subject, there was in the policy :— 


This contract is not binding until the written application therefor shall 
have been received, accepted, and this policy of insurance issued by the asso- 
ciation and delivered to such member in person during his lifetime and good 
health, nor until the admission fee and advance premium is paid thereon. No 
agent of the association has authority to make, alter, or discharge contracts, 
waive forfeitures, extend credit, or grant permission, and no alteration of the 
terms of this contract shall be valid, and no forfeiture thereunder shall be 
waived, unless alteration or waiver shall be in writing, and signed by the 
president and one other officer of the Pythian Life Association. 
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It is contended by counsel for plaintiff in error: “First. Towne 
was not in any manner connected with plaintiff in error. He was 
not its agent or solicitor. He had never been authorized by it to do 
any business for it. He had absolutely no authority to make any 
oral agreement for credit, or any other kind of an agreement, either 
orally or in writing, for plaintiff in error. Second. Even if he had 
been a regular or general soliciting agent of plaintiff in error, he 
could not bind plaintiff in error by a celivery of the policy in ques- 
tion without full payment of the premium.’ 

David H. Caldwell testified in regard to the deiivery of the ee 
to the insured as follows: “Q. What did you do with the policy 
after you received it? A. In company with Mr. Towne, delivered 
it to Mr. Preston, at the schoolhouse, within a day or two from the 
time we received it. Q. Did you receive any money at that time? 
A. No, sir. * * * Q. What did you say about this policy having 
been delivered at the schoolhouse? A. It was delivered within two 
or three days of the time received by me at the schoolhouse, where 
Mr. Preston then worked. Q. By whom? A. By myself. Mr. 
Towne had the policy in his possession, and handed it to Mr. Pres- 
ton while I was with him. Q. Left it with him? A. No,sir. Q. 
What was done with it? A. I took it out of his hands. Q. You 
took it from Mr. Preston? A. Later. Q. How much later? A. 
Perhaps fifteen minutes. Q. Mr. Towne had it in his possession, 
and handed it to Mr. Preston, and then you took it back again from 
Mr. Preston? A. Afteratime. Q. Did you keep it in your posses- 
sion after that? A. I can’t say how long; I gave it to Mr. Towne 
either the same day or very soon, to be delivered by him. The 
policy has not been in wy possession later than that day, further 
than to be in that desk. Q. Then what? A. I think it was the 
same day that I gave it to Mr. Towne. Q. The same day, or about 
the same time, after you had taken it back from Preston, you gave 
it to Mr. Towne. Did you ever see it again after that? A. As it lay 
in our desk, the desk in Towne’s and my office, in that vicinity. Q. 
You did not have any more to do with it? A. I did not.” Josiah 
Towne stated in his evidence that the policy was received at the 
office occupied by Caldwell and himself, and, within the next day or 
two, they went to the schoolhouse in the city, where the applicant 
for insurance was employed as janitor, and there talked with him, 
and what the conversation was we will give as we find it recorded 
in the transcript of the testimony: “A. Went to the schoolhouse. 
Mr. Preston was not there. Went out on the side; Twenty-third 
Avenue, I think it is. Went in on the street side, and went out on 
the avenue side. Just as we got on the sidewalk Mr. Preston put in 
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an appearance from his residence, and met us about twenty feet 
from the schoolhouse. I passed the time of day, and shook hands 
with him, and says, ‘ Tony,’ (always called him ‘Tony ’), and took it 
out, and delivered it to him. He says, ‘I can’t pay for that to-day. 
Ihave just heard from the farm—I have lost a horse.’ He spoke 
something in regard to a note of $80 or $90, that he had got to meet; 
taking into consideration the fact of the note and the loss of the 
horse, he could not take it then. He had it in his hand, and, during 
the conversation, Mr. Caldwell took the policy from him. ‘Well,’ I 
says, ‘Tony, when could you take it?’ This was some time during 
the middle of the week; the first or middle of the week. He says, 
‘IT will meet you at the lodge on Friday night.’ He says, ‘I will 
meet you at my lodge on Friday night, and I will pay you’ I says, 
‘All right, I will be there.’ Mr. Caldwell had the policy, and we left 
with the understanding of the arrangement of Friday evening at 
his lodge. That was the conversation then and there. Q. When 
did you next see Mr. Preston? A. On Friday night, by arrange- 
ment. Q. What talk, if any, did you have with him then? A. I 
went in to the lodge room, and he was paying his dues; and thought 
it would be hardly courteous,—I did not think it would; and with- 
out dunning him, I went and stood right by him. He said, ‘Joe, I 
can’t pay you to-night. I used more money than I expected. I am 
paying my dues to-night, but I will pay you at the office to-morrow 
morning, at ten o’clock,’ which would have been Saturday, the 7th. 
This was the 6th day of June. I said, ‘All right, Tony; I will be 
there at ten o’clock.’ Q. Where did you next see Mr. Preston? A. 
At nine o'clock the next morning, at the office, or on the sidewalk 
first. He was waiting for me, and was abead of time. * * * 
Q. State what took place there? A. I went into the office, and sat 
down, and took the policy out of my pocket. He immediately com- 
menced to talk that he did not, could not afford to take that policy 
and pay for it now. He recited the fact of the loss of the horse, and 
the note that was coming due, and the expense he would be upon 
the farm; and I said to him,—you want all the conversation between 
him and myself,—I said to him: ‘Tony, you are getting to be too 
old a man to refuse to take any insurance. It is not a matter of 
accommodation, it’s a privilege that any man would insure a man of 
your age. You are getting old. You have been accepted. The 
policy is here. You are getting at that time of life you need it. 
Your expectancy is not a great many years.’ ‘Well,’ he says, ‘Joe, 
I would rather not take it. I can’t pay for it.’ But he says, ‘I will 
pay you for all your trouble.’ I says: ‘Tony, I want nothing if you 
don’t take the policy. I get no commission, but I will not take any- 
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thing from you if you don’t take the policy.’ I says, ‘You want to 
take it even if you don’t pay for it all now.’ I says, ‘ You are per- 
fectly good. I had just as lief take your word as take a bond; and 
I says, ‘ You want to take it out; you need it;’ and I passed it over 
to him. He took it in his hand, unfolded it, not way open, but just 
merely the face of it in that shape. ‘ Well,’ he says, ‘I will take it, 
and I will pay you five dollars; and when I come down from the 
farm, which will be next month, I wil] pay you the balance.’ I says, 
‘Tony, that is all right.’ He paid me five dollars, and I made a 
memorandum of it in a book, opposite his name: ‘ Received of Tony 
Preston, on June 7th, $5.00.’ He then handed the policy back to 
me. He says, ‘You just keep the policy for me, will you?’ I says, 
‘Allright.” He wanted me to keep the policy; it would be just as 
safe with me as it would with him. I took, and put itin an envelope 
and put it in my pocket. He got up and left the office.” The policy 
remained in the possession of Towne until July 29, 1890, on which 
date it was given by him to the son of the insured, who at that time 
paid the balance of the amount due on the premium. The whole 
sum of the membership fee and advance premium, we will now 
state, was testified to be $21.66. The policy was taken home by the 
son, and handed to his father, who then gave it to his wife, the de- 
fendant in error. The insured had been ill for some days prior to 
this, and, about two or three hours after turning the policy over to 
his wife, died. ; 

Jt appears that the following assessments or calls were sent from 
the main office of the association, addressed to Mr. Preston:— 

Omaha, Neb., July 31, 1890. Bro. Willet C. Preston, Minneapolis, Minn.: 
You are hereby notified that we have charged to your insurance account the 
amounts this day falling due in accordance with the terms of your policy 
Nos. 2348-2349, and that your account now stands as follows: * * * The 
amount shown above to be now due to balance, $11.62, must be received at 
the home office on or before August 29, 1890, in order to prevent forfeiture 
of your insurance. * * * Make remittances payable to the Pythian Life 
Association. Pay to D. H. Caldwell, R. 16, K. P. Block, Minneapolis, Minn. 

Omaha, Nebraska, July 1, 1°90. Brother: Satisfactory proof of death has 
been submitted to the association for the following claim: * * * In con- 
sequence whereof the managing board of directors, as provided in article 9, 
section 2, of the by-laws of the association, as set forth in your policy of in- 
surance, have ordered that a mortuary call can be made upon all the members 
of the mortuary payment plan of a two-thirds quarterly, mortuary premium, 
and a 334 per cent dividend or deduction be made from the maximum quar- 
terly premium of members insured on the natural premium plan. This call is 
made upon all members insured prior to this date. Fraternally yours in F. 
C. & B., George Esmond, Acting Secretary Pythian Life Association. 

It further appears that the defendant in error wrote to the asso- 
ciation, and requested that blauk proofs of loss be sent to her; that 
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this was done; that she procured them to be filled out and for- 
warded to the association; that they were received, and, after they 
were examined, a request was sent to Mrs. Preston to furnish some 
additional matters in the same connection, which she did. 

The practical workings and benefits of insurance, both on life and 
property, are now universally acknowledged and adopted in coun- 
tries where civilization and intelligence prevail, and people gener- 
ally avail themselves of it under some of the different plans of issu- 
ance, either what is denominated the plan of the old-line companies, 
or the mutual plan, or the lodge or association plan, etc. Whatever 
the plan, there is usually, if not always, issued some contract or 
agreement most often styled a policy or certificate of membership, 
as the case may be. In some jurisdictions the forms and conditions 
of these are provided and prescribed by law, but in the majority are 
left to be agreed upon by the insurer and insured; the insurer 
usually making them as numerous and as stringent as seems best 
calculated, or, as experience has taught, will best subserve the end 
desired, to be attained in the conduct of the business. If the public 
—the customers—could be induced to pay more attention to the 
matter, and examine the conditions and stipulations of the policies 
issued to them, and, where they are arbitrary or unreasonable be- 
yond justice between the parties to the contract, demand that they 
be made less complicated, and consonant with a spirit of equity, or 
be refused or not received, no doubt the framers would soon dis- 
cover a way by which they could be made safe and fair, and also 
bear and pass the scrutiny of the public,—the customers. But 
where it is, as it has heretofore been, the task of the legislator to 
pass laws to effect the purpose above sketched, or the judiciary or 
courts of the land to annul an unreasonable and unfair stipulation 
and condition when a case involving the validity is presented for 
adjudication, it was and is naught but a mere trial of the skill and 
ingenuity of the draftsmen of the policies to frame new conditions 
to evade the laws enacted by the legislature, or to fill the place of 
such as are declared void or robbed of their effect by the courts. 
Contracts of insurance occupy no different position in the eyes of 
the law than do any other agreements, and, when not unconscion- 
able and unfair, should be enforced as made between the parties. 

The stipulation in the contract sued upon in the case at bar that 
it should not be binding unless the membership fee and what was 
styled the “advance premium ” were paid, and the policy actually 
delivered to the person whose life was to be insured thereby, during 
life and good health, and the condition that no agent had authority 
to extend credit, were neither of them unjust or unfair or incapable 
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of enforcement, nor such as should not be enforced in exact con- 
formity with the letter and spirit. The association, it appears, had 
appointed a general agent; and the agreement which gave his ap- 
pointment effect, assigned or in effect made his, as his compensation 
for what business he might do for it, all membership fees and ad- 
vance premiums, and apparently without any further regard for how 
he received them, or when or what arrangements he might make as 
to their payment, whether he exacted it as contemplated by the 
terms of the policy, or extended credit, as it is claimed he did in this 
particular instance. Our belief that the arrangement with the gen- 
eral agent should be thus construed is much strengthened by the 
facts that Preston had been considered by the association as one of 
its members, and it had recognized him in that relationship, by no- 
tifying him to contribute dues and premiums, and mailed him a 
notice of a mortuary call. Clearly, it would be violative of the 
principles of justice and right to hold that an arrangement might 
exist between the ussociation and its agent by which the membership 
fees and advance premiums to be paid by an applicant for insurance 
became the property of the agent, and the association were no 
further interested in them or their payment, had no further control 
over them, and whether payment was exacted on delivery of the 
policy, credit was extended, or payment was entirely waived could 
in no manner affect the association or its rights or funds, and say 
that if the agent extended credit or made the applicant a present of 
the membership fees and advance premiuims, and the party to whom 
a policy had been delivered under such circumstances died, the 
policy was not in force. While it is very evident that, under the 
terms of the application and policy, no credit could be extended for 
the association, or, rather, it was the intention that none should be, 
it is equally clear that, by their agreement, it had no further power 
or control over the membership fees or advance premiums, and 
could make no objections to credit being extended by the general 
agent. The contract which the association entered into with him, 
by which he became entitled to the whole amount of such fees and 
premiums, was inconsistent with the stipulations contained in the 
application and policy in regard to the payment of the fees and ad- 
vance premiums, or their enforcement as against a party to whom 
their general agent had granted time for their payment. The policy 
was prepared and forwarded to the general agent by the associa- 
tion, to be delivered, and he to receive payment of fees and pre- 
miums, of which no part belonged to the association, but to the 
general agent. If delivered, it was in full force, without regard to 
any arrangement made between the agent and the party insured 
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respecting the time of payment of the advance premium: Smith vs. 
Society, 13 C. C. A. 284, and cases cited. The facts of the case re- 
ferred to were somewhat different from the facts in the case at bar, 
but the principle of law applicable and decisive the same, and 
equally applicable and controlling in the present case. 

In regard to the contention that Towne was not an agent of the 
association, in no manner connected with it or its business, and 
could not bind it by delivering a policy to the applicant, or by any 
agreement to extend credit, the general agent testified that Towne 
was a special agent for the association, appointed by him (the gen- 
eral agent), by virtue of the authority conferred upon him by his 
contract with the association, by which, it will be remembered, he 
was empowered to appoint special agents; but, however this may 
have been, there was ample evidence to show that Towne was solic- 
iting business for the association, working with and under the 
orders and directions of the general agent, and whether he was rec- 
ognized by the association as an agent or in its service, or its officers 
had any knowledge of his work or his existence, is immaterial. The 
policy in question was forwarded to the general agent for delivery. 
He turned it over to Towne, who had sulicited and received the ap- 
plication, and directed him to deliver it to the party for whom, by 
its terms, it was intended; and “fowne followed the directions, and, 
as appears from the testimony, gave it to Willet C. Preston, who 
left it with Towne for safekeeping. And if the arrangement in 
respect to extension of credit for the payment of a portion of the 
amount due as fees and advance premiums, effected at the time of 
such delivery, was satisfactory to Caldwell, the general agent, to 
whom the moneys to be paid belonged,—and it is a fair inference 
taat it was,—no one could complain, and certainly not the associa- 
tion; for, as we have seen, it had nointerest in the fees or premiums 
to be paid at that time, or how they were paid, or when. We must 
conclude from a full investigation of the testimony that it sustains a 
finding of the delivery of the policy sued upon in this action, and 
in such a manner and at such a time as constituted it a valid, sub- 
sisting, and binding contract between the party applicant, and 
thereby insured, and the association. What occurred between 
Towne and Preston at the time the policy was given by Towne to 
Preston, considered with all the other facts and circumstances 
shown by the evidence, and which were necessarily incident to, and 
had a direct bearing upon, this part of the transaction, constituted, 
in legal effect, a delivery of the policy. 

There is an assignment of error which reads as follows: “The 
court erred in giving the 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
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and 16th instructions given by the court on its own motion, to 
which the plaintiff excepted.” Instruction numbered 11, given by 
the court on its own motion, was without fault; also some of the 
others enumerated in this assignment. The assignment was as to 
all the instructions, and having determined that it is not well taken 
in respect to one or more, in accordance with a well-established 
rule of this court, it must be overruled as to all. 

It is further assigned as error: “The court erred in refusing to 
give the Ist and 2d instructions asked by the plaintiff in error, to 
which refusal plaintiff in error duly excepted.” Number 2 of the 
instructions referred to in this assignment, in some of the state- 
ments contained therein, would have incorrectly informed the jury, 
and the refusal to give it was therefore proper. The error assigned 
was of the refusal to give the two instructions; and, it being deter- 
mined that the action of the court as to either of them was without 
error, it disposes of the entire assignment. 

This disposes of all the errors which were urged in the argument, 
and it follows from the views herein expressed, and the conclusions 
reached, that the judgment of the district court must be affirmed. 
Affirmed. 


SUPREME COURT OF IOWA. 


BLOOM 
vs. 
STATE INS. CO.* 


Denial of liability is waiver of proofs of loss. 

Recovery on a premium note through legal process, with knowledge of a fore- 
closure suit, waives a provision forfeiting the policy in case of such suit. 

A statutory provision that a premium note in defaalt must be paid before a 
loss in order to act as a revival of the policy is waived by such suit to 
recover on the note after a loss, where the policy had not been formally 
sancelled. 

Letters from the home office to the insured purported to be signed by the 
secretary and superintendent of the loss department, and on the com- 
papy’s letter-heads, are admissible without proof of authority to write 
them where they are responsive to letters addressed to the home office. 

A consent by insured to remit any excess in the judgment on account of a 
foundation not destroyed, which excess is trifling, will not be ground for 
reversing the judgment but simply for modifying it. 


O. B. Ayers and A. C. Rirtey, fur Appellant. 
R. J. W. Broom and Cieeerrr & Rute, for Appellee. 


* Decision rendered, April 6, 1895. 
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Rorsrock, J. 

1. The policy was issued and dated on the 12th day of February, 
1891, in pursuance of a written application previously made therefor. 
By the terms of the policy the defendant undertook to insure the 
plaintiff’s property in the following amounts: On dwelling house, 
$1,000; on frame barn, $400; and on frame granary, $100. These 
buildings were situated on a farm owned by plaintiff. There were 
several mortgages on the farm, but no claim is made that the said 
incumbrances were not truly stated in the application for the insur- 
ance. On the margin or side of the application the following words 
were indorsed, written in red ink: “Loss, if any, payable to mort- 
gagees, as their respective interests may appear.” The policy of 
insurance was delivered to and held by one of the mortgagees. 
The insurance was for five years from the 5th day of February, 
1891. The barn was destroyed by fire on the 31st day of July, 1892. 
No question is made as to the merits of the plaintiff’s claim so far 
as the origin of the fire which burned the building is concerned. 
The evidence shows that the barn was destroyed by fire caused by 
a stroke of lightning. The plaintiff did not pay the premium for the 
policy when it was issued. He executed his note therefor for the 
sum of $37.50, which became due January 1, 1892. The policy con- 
tained the following, among other, provisions:— 


If any suit be commenced for the foreclosure or enforcement of any mort- 
gage, mechanic’s lien, or other incumbrance upon said property without the 
written consent of the secretary of the company, this policy shall be void. 
* * * When note or credit are given for premium, or any part of it, the 
above consideration is not paid; and if any portion thereof shall be due and 
unpaid the company shall not be liable for any loss that may occur after such 
maturity, and before the payment of the same. All notes given for the pre- 
mium of this policy, in case of loss, shall immediately become due, and shall 
be deducted from the amount of such loss. This insurance may be terminated 
by the assured after the premium has been paid in cash, and the unearned 
premium, after deducting short rates aud expenses of obtaining and writing 
the risk, shall be a claim on the company, payable at Des Moines, Iowa, on 
demand, and on surrender of said policy. The insurance may also at any 
time be terminated at the option of the company, on giving notice to that 
effect, either by mail, addressed to the assured at the post-oftice named in this 
policy, or otherwise. * * * In case of loss the assured shall notify this 
company within thirty days from the time such loss occurred, and shall with- 
in sixty days after such loss present to the company at its office in Des 
Moines, Iowa, proofs thereof, under oath, showing the origin of the fire, if 
known, the character and extent of the loss, and an itemized statement of the 
property or articles, with the value of each item destroyed or injured. If said 
proofs are not so furnished within said period, the company shall be dis- 
charged from any and all liability under this policy. The company agrees to 
pay any loss arising under this policy within sixty days after satisfactory 
proots are presented at its home office, provided said proofs are presented as 
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aforesaid. * * * And this policy is made and accepted by the assured on 
the foregoing conditions and the conditions and stipulations hereto annexed, 
which are to be used and resorted to in order to explain the rights and obli- 
gations of the parties hereto; and no part of this contract can be waived, 
except in writing signed by the secretary of the company. 

At the time of the loss no part of the premium note had been paid. 
And it is conceded that two of the mortgages on the property were 
foreclosed in the district court, and the property was sold on execu- 
tion. No proof of loss was made or given as required by the terms of 
the policy. It appears that before the trial in the court below, and 
possibly before the commencement of the action, redemption had 
been made from the mortgage foreclosures. The right to maintain 
the action is not really questioned on the ground that plaintiff is not 
entitled to the avails of the insurance if any right of action exists on 
the policy. The fact that no part of the premium note was paid 
when the loss occurred, and that no proofs of loss were submitted to 
the defendant, is a bar to a recovery, unless some legal reason is 
shown in excuse for failing to make payment or furnish proofs of 
loss. The plaintiff relies upon an alleged waiver of these provisions 
of the policy, based upon the following alleged facts: It is claimed 
that the proofs of loss were waived by an absolute refusal of the 
defendant to recognize any liability on the policy. It is conceded 
that a positive and unequivocal denial of liability was made, but the 
parties differ as to the time when it occurred. We think the evi- 
dence shows without dispute that such waiver was made on the 6th 
day of August, 1892, in a letter written by the defendant to the 
plaintiff, of which the following is a copy:— 

Organized 1865. State Insurance Company of Des Moines, Iowa. Capital, 
$200,000, paid in full. O. B. Ayers, Pres.; H. A. Elliott, Vice-Pres.; W. M. 
Black, See’y; Theo. L. Grefe, Asst. Sec’y; H. K. Love, Treas. Home Office, 
August 6, 1892. R. J. W. Bloom, Esq., Garner, lowa—Dear Sir: Your letter 
of the 4th inst., in regard to claim for loss of barn, received. Allow me to say 
that your note was due on the Ist day of January, 1892; that you failed to pay 
it; and that you were duly notified. Suit has been brought, and note has not 
yet been paid, and you must be aware, if you have read your policy, that the 
company is not liable. Yours, truly, K. B. Miller, Supt. Loss Dept. 

This was in answer to a letter from plaintiff demanding settlement 
of the loss. A question is made as to the admissibility of this letter 
and other correspondence, because it does not appear that the letters 
were written by any person authorized by the defendant company. 
We will refer to that question hereafter. It is well settled that a 
denial of liability on other grounds than failure to furnish proofs of 
loss is a waiver of the right to require proofs of loss. In other 
words, a refusal to pay a loss, and a denial of liability on the ground 


that the policy is not in force, constitutes a waiver of the condition 
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of the policy requiring such proofs. This rule was, in effect, 
adopted by this court more than thirty years ago: Keenan vs. Insur- 
ance Co., 12 Iowa, 126. And see Carson vs. Insurance Co., 62 Iowa, 
433; Boyd vs. Insurance Co., 70 Iowa, 325. The same rule obtains 
generally in other jurisdictions. 

2. We come now to what we regard as the important question in 
the case. As we have said, the plaintiff gave a promissory note for 
the premium to be paid for the insurance. It was not paid when 
due, and was still unpaid at the time of the loss. But on the 19th 
day of April, 1892, the defendant put the note in judgment before a 
justice of the peace in Des Moines, and a few days thereafter filed a 
transcript of the judgment in the office of the clerk of the district 
court of Polk County, and caused an execution to issue against 
plaintiff, to the sheriff of Hancock County, which was returned un- 
satisfied August 21, 1892. A second execution was issued October 
29, 1892, and the plaintiff paid the full amount of the note, interest, 
costs, and attorneys’ fees, to the sheriff. The payment was made in 
installments from about November Ist to about January 1, 1893. 
At the time these payments were made the defendant knew that 
there had been proceedings in the district court by which two of 
the mortgages were foreclosed. It had this knowledge as early as 
July 1, 1892, before it caused the last execution to issue on the judg- 
ment on the premium note. The plaintiff insists that the collection 
of the full amount of the premium by legal process was a waiver of 
that clause of the policy which rendered it void 


* * * 


If any suit be commenced for the foreclosure of a mortgage upou 


said property without the written consent of the secretary of the company, 

or, in other words, that this provision of the policy was waived 
by coilecting and retaining the premium for the insurance for the 
whole term of five years. And here we meet the question as to the 
effect of making the payment of the premium. The question is 
made in behalf of the defendant that the payment stiould have no 
effect because the consent in writing was not given by the secretary 
of the company, But the provision that the consent shall be in 
writing may be waived: Young vs. Insurance Co., 45 Iowa, 378; 
Viele vs. Insurance Co., 26 Iowa, 9. The question, then, is, did the 
collection of the premium after knowledge by the company of the 
violation of the clause of the policy under consideration operate as 
a waiver of the right to resist the payment of the loss for that rea- 
son? And here we may say that, whatever may be the rule in other 
courts, this court has adopted the doctrine that to constitute a 
waiver it is not necessary that the acts relied upon be attended 
with such equitable circumstances as would create an estoppel. In 
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Hollis vs. Insurance Co. (65 Iowa, 454) it is said: “ When plaintiff 
asserted a claim under the policy for the loss, and defendant was 
advised of the facts out of which the forfeiture grew, it had the 
right to treat the contract as at an end. If it had elected simply to 
remain silent, perhaps a waiver would not have been inferred from 
its silence. But if, with knowledge of the circumstances, it con- 
tinued to treat the contract as of binding force, and induced plain- 
tiff to act in that belief, the rule holding that it thereby waived the 
forfeiture is a very just one.” A number of cases in other courts 
are cited as sustaining this doctrine. It is difficult to conceive 
how the acts of an insurance company could more forcibly mani- 
fest its intention to abide by the contract notwithstanding the for- 
feiture than was done in this case. By its execution issued before 
the loss, and by the second execution after the loss, it enforce: the 
performance on the part of the plaintiff in full; and surely there 
ought to be no consideration in law, equity, or morals why it should 
refuse performance on its part. 

3. The question is made that the premium note was not paid 
when the loss occurred, and the policy then became invalid. And 
it is contended that, under the provisions of section 1731 of Mc- 
Clain’s Code, no right of action accrued. We think that it ought 
to be held that by enforcing the contract the defendant waived, 
not only the forfeitures which it might have availed itself of under 
the policy, but the statute which provides that the insured “ may 
at any time before the cancellation of his policy pay the full amount 
due on his note, and from the date of such payment his policy shall 
be renewed and be in full force, provided such payments are made 
during the time stated in the policy and before a loss occurs.” 
This is an enactment for the benefit of the policyholder. The de- 
fendant in this case did not at any time make any formal cancella- 
tion of the policy. It adopted the other course. It proceeded to 
compel the plaintiff to pay the note, with full notice of the facts, 
and accepted payment in full after the loss. It is in no position to 
avail itself of the fact that it succeeded in making the collection 
after the loss. Surely there is no reason why a contract of insur- 
ance should not be construed by the same rules as any other con- 
tract. When all the limitations and forfeitures are eliminated from 
such a contract, it is nothing but an undertaking upon the part of 
the company that it will pay an honest loss, upon consideration of 
a certain amount of money paid by the insured. When the pre- 
mium is paid the insured has performed his part of the contract, 
so far as his right to indemnity is concerned. He may forfeit what 
he has paid, and receive nothing in return, by failure to promptly 
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make proofs of loss, or for other reasons; and if credit is given for 
the premium he may forfeit his right to recover, if he fails to pay 
his note. So of any other contract where time of payment is made 
of the essence of the undertaking. Suppose that a contract be 
made for the conveyance of real estate, the purchase money to be 
paid at a future time, and if not paid at the time the rights of the 
purchaser are to be forfeited. What standing would the seller 
have, in a court of justice, resisting a conveyance by insisting on 
the enforcement of a forfeiture in face of the fact that after the 
time of performance he had, by judgment and execution, enforced 
the payment of the whole consideration ? 

4. Much of the argument of counsel for appellant is directed to 
exceptions taken to the introduction of evidence consisting of letters 
written from the home office, because there was no evidence that the 
writers were authorized by the defendant to write them. The 
length of this opinion admonishes us that we should not take the 
space necessary to discuss these objections in detail. Nearly all of 
those letters were in answer to letters written not to any officer of 
the company, and letters written by the attorney employed to col- 
lect the note. All were written upon paper with letter-heads simi- 
lar to that above set out. One of these letters, and a most import- 
ant one, was signed “ W. M. Black, Sec’y, J.” Others were signed 
“K. B. Miller, Supt. Loss Dept.” It should be presumed that the 
letters addressed to the defendant were answered by the proper 
officers. Surely it ought not to be held, without some evidence re- 
butting the presumption, that some janitor, floor sweeper, or other 
subordinate employe, obtained possession of the correspondence, 
and answered the letters. All of the evidence to which these 
objections were made was competent, as bearing upon the question 
of waiver. 

5. A point is made that the payment of the note was made after 
the action was commenced, and that if no right of action existed 
when the suit was commenced the plaintiff should fail. It appears 
from the abstract that the plaintiff filed a substituted petition on 
the 15th day of February, 1893, and that the defendant filed its an- 
swer on the 18th day of April, 1893. Both of these pleadings were 
filed some time after the premium note was fully paid. So far as 
the petition was based upon the complete payment of the premium, 
it was in the nature of a supplemental pleading. 

6. Other objections are made and argued which we need not 
consider. We think we have disposed of every material question 
in the case. If we were to follow counsel through their arguments, 
and consider and discuss the objections to rulings on demurrers 
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and objections to evidence, and review all of the authorities cited 
in argument, it would consume more time than we feel at liberty to 
devote to the case. 

7. In conclusion we will notice a question made by the defend- 
ant,—that the judgment is excessive. It appears that there was a 
stone foundation under the barn, which was not destroyed by the 
fire, and the value of it does not appear to have been deducted 
from the amount of insurance. The plaintiff consents that the 
proper amount may be deducted from the judgment. We find that 
$20 should be remitted, and it will be done; but, as the amount is 
insignificant, it will be without costs. As thus modified the 
judgment will be affirmed. 


SUPREME COURT OF WASHINGTON. 


MARTIN 
vs. 


UNION MUT. LIFE INS. CO.* 


Evidence that insured was happy in his home relations and industrious, and 
that he started on a short hunting excursion, intending to hire a boat, and 
that the boat was afterwards found with some articles in it, but nothing 
was shown connecting either with the insured, and that he had been 
missing for two years was not sufficient proof of death. 

In such case evidence regarding the disappearance of bodies generally in the 
waters where he was supposed to have gone is inadmissible. 


Pater, Parmer & Tuomas, for Appellant. 
Ricuarp Saxe Jones, for Respondent. 
Hoyt, C. J. 

This action was brought to recover the amount stipulated in a 
certain insurance policy issued by the defendant upon the life of the 
husband of the plaintiff. The payment of the claim was resisted 
upon two grounds: (1) That the husband of the plaintiff was not 
dead; and (2) that no proofs of his death had been furnished the 
company, as required by the terms of the policy. The trial resulted 
in a verdict for the defendant, and from the judgment rendered 
thereon this appeal has been prosecuted. 

After plaintiff had introduced her evidence and rested, the de- 
fendant interposed a motion for a nonsuit, after which the plaintiff 


* Decision rendered, December 21, 1895. 
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moved the court to open the case, so that she might, the next morn- 


ing, have the testimony of her son made a part of her affirmative 
evidence. The court denied the motion, and upon its action in so 
doing is founded appellant’s first allegation of error. Applications 
of this kind are addressed to the sound discretion of the trial court, 
and its decision will not be interfered with in this court, unless the 
circumstances clearly show an abuse of such discretion. If the ap- 
plication in this case bad been made before plaintilf rested, and a 
showing made as to the reason why the son was not there, and that 
he would in all probability be there on the morning of the next day, 
it would probably have been the duty of the court to have coutinued 
the trial, so as to give the plaintiff an opportumty to put bim mpon 
the stand. But when the plaintiff, having full knowledge as to the 
nature of the testimony which it was expected to elicit from the ab- 
sent witness, rested her case without any suggestion to the court as 
to the absence of such witness and the efforts which she had made 
to procure his attendance, and asked for relief only after the suffi- 
ciency of her testimony in chief to make out « prima facie case had 
been challenged by the motion for a nonsuit interposed by the de- 
fendant, the case is brought within the rule which allows the trial 
court discretion in determining when the regular course of trial 
shall be departed from, and its ruling upon such question will not 
be disturbed here. 

The second allegation of error grows out of the refusal of the 
court to allow the witness Ronquest to testify as to facts connected 
with the disappearance of bodies in the waters of the sound in front 
of Steilacoom. Whether or not this testimony would have been 
competent if evidence had been introduced tending to show that 
the husband of the plaintiff had probably fallen into the sound in 
that vicinity we are not called upon to decide, for the reason that, 
as will be seen by what we shall say upon another point, there was 
no evidence tending to show such fact. 

The third error is founded upon the action of the court in deny- 
ing appellant’s motion for a new trial. This motion, excepting so 
far as it raised questions of law which we have or shall discuss in 
this opinion, was addressed to the sound discretion of the court, 
and no reason is shown why we should control such discretion. 

For reasons which will hereafter appear, we do not deem it neces- 
sary to decide as to the correctness of all the instructions to which 
exceptions were taken. We feel it our duty, however, tv say that 
when the court, in its instructions, stated to the jury that: “Of 
course, you can see that if a man were shown to have disappeared 
from his home, that he had gone abroad of a ship, and it were after- 
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wards proved that the ship had gone down in one of those disasters 
that occur at sea, such as the newspapers have recently given an 
account of; if it was shown that a man left home, and was aboard of 
a ship of that kind, and that it was followed up by the proof that 
the ship went down, and that he did not appear with any of the 
survivors who were saved from the ship,—then, after sufficient time, 
you may find it enough, under such circumstances, to reach a con- 
‘ clusion that he died at that time,”—it committed error, for the rea- 
son that there was nothing in the evidence which warranted a refer- 
ence to facts of the kind stated; for, while it is true that the court 
stated that suck facts were not at all parallel to the facts in this 
case, yet, if what was said had any force with the jury, it had a tend- 
ency to belittle the facts proven by the plaintiff. If the facts stated 
were in no manner parallel to the case upon trial, no reference 
should have been made to them in the instructions; and the fact 
that they were referred to under such circumstances as might have 
tended to mislead the jury would make the giving of such instruc- 
tion such an error as will entitle the plaintiff to a reversal of the 
judgment, unless, from the undisputed testimony, it is evident that 
no other verdict than the one returned could have rightfully been 
rendered. It follows that, for the error in giving this instruction, 
the judgment must be reversed, unless the contention of the defend- 
ant to the effect that, if all the facts as to which there was any legal 
testimony are taken to be true, enough was not made to appear to 
sustain a finding by the jury that the husband of the plaintiff was 
dead. 

This leads us to an investigation of the facts as to which there 
was such evidence. We have carefully examined all the proofs 
offered upon the part of the plaintiff, and find that upon the ques- 
tion of the death of her husband there was evidence tending to 
prove the following facts, and those only: That plaintiff and her 
husband were living together in the city of Tacoma on the 30th day 
of October, 1893; that their married life had been a happy one, 
unbroken by any important quarrels or differences; that they were 
in fair financial condition; that they had money in the bank and in 
the house, amounting in all to some $500; that the husband was an 
industrious man; that he had lately completed one job of work, and 
had made arrangements to go to work upon another in the near 
future; that, in accordance with a custom of his so to do, in times 
of leisure, he, on the evening of the 29th day of October, announced 
his intention to go to the Nisqually River to hunt, and stated that 
for that purpose he would hire a boat; that he announced his inten- 
tion to be gone two or three days, but told his wife not to worry if 
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he did not return quite so soon; that, in pursuance of such an- 
nounced intention, he left the house next morning, between 6 and 7 
o’clock, equipped for a hunting trip; that he had since that date 
never returned to his home, or been seen by his wife or daughter; 
that both his wife and daughter believed him to be dead; that there- 
after certain articles shown to have been a part of those taken by 
him when he left home were brought to the house, and delivered to 
the wife. There were, it is true, various other statements made by 
the witnesses introduced on the part of the plaintiff, but it clearly 
appeared from the evidence that statements which went to prove 
facts other than those which we have recited were purely hearsay. 
The only testimony not clearly hearsay having any tendency to 
prove any other fact was that of Miss Ronquest. She testified as to 
the fact of a boat having been found near Steilacoom in which were 
certain articles of personal property; that the boat was afterwards 
called for by a man by the name of Foss, who claimed to be its 
owner; but, in the absence of any testimuny tending to connect said 
boat or the articles in it with the husband of the plaintiff, this evi- 
dence had no tendency to prove his death. Were the facts above 
recited sufficient to prima facie establish the fact of the death of 
the husband of the plaintiff? When analyzed and stripped of the 
detail in which they were put in evidence, they amounted to only 
this: That a person in good standing and repute in the community, 
and friendly with his family, had left home, and for a period of 
two years not returned, and from such fact alone it could not be 
presumed that he was dead. If, in addition to these facts, it had 
been shown that he had hired a boat, and left in the direction of 
Steilacoom, and soon thereafter the same boat, with certain articles 
belonging to him, bad been found in that vicinity, it might, when 
taken in connection with the other facts, have warranted the jury in 
finding that he was dead. But no competent evidence tending to 
prove these facts was introduced, and, without this, the facts proven 
were not sufficient to warrant the jury in so finding. Especially is 
this true in view of the fact that, if a boat had been procured in 
accordance with the intention announced, it would have been easy 
to have introduced proof to show it; and, if some of the property 
taken away by him had been found in the same boat near Steila- 
coom, that fact could also have been easily shown. It follows that 
the error in instructing the jury was without prejudice to the rights 
of the plaintiff, for the reason that the defendant was entitled to a 
directed verdict in its favor. The judgment will be affirmed. 
Dunbar, Scott, Anders, and Gordon, JJ., concur. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. ; 


WESTFIELD CIGAR CO. 
vs. 


INSURANCE CO. OF NORTH AMERICA. 


| 
| 
MERCHANTS’ INS. CO., or NEWARK. | 
t 


COLUMBIAN FIRE INS. CO. 
TEUTONIA INS. CO. 
RELIANCE INS. CO. 
CHESHIRE COUNTY MUTUAL FIRE INS. CO. 
SPRING GARDEN INS. CO. J 


The policy insured tobacco and cigars ‘‘ contained in brick block situated 
82-90 Worthington St.” The firm occupied the fifth story over stores 
numbered 84 to 90 and also the fifth story over a store numbered 80, the 
only entrance to all being a doorway numbered 82. ‘The building had 
been, from time to time, extended and remodeled and was owned by one 
person, and a doorway and hallway connected 80 with 82. 


Held, That the policy covered the contents of No. 80. 


Held, That where a policy describes the building by its official number, the 
unauthorized change to another number by the owner does not affect the 
policy. 


J. B. Carrott and W. H. McCurntocr, for Plaintiff. 

Rosrnson & Rostnson, for Defendants. 

Laturop, J. 

These are actions upon seven policies of insurance. In six of the 
policies the descriptive clause of the property insured was as 
follows :— 

On tobacco and cigars, manufactured and in process, and boxes, labels and 
supplies, contained in brick block situated Nos. 82-90 Worthington St., 
Springfield, Mass. 

In the other policy the descriptive clause was:— 


On tobacco and cigars, manufactured, unmanufactured, and in process, and 
on boxes, labels, and supplies, contained in brick block situate Nos. 82 to 90 
Worthington St., Springfield, Mass. On furniture, fixtures, machines, tools, 
implements, and apparatus, benches, and improvements therein. 

The question in controversy at the trial was whether these des- 
criptive clauses covered the tobacco and cigars contained in the 
warehouse of the plaintiff. At the trial in the superior court the 
judge excluded the greater part of the evidence offered by the plain- 
tiff, and ordered verdicts for the defendants, and the cases are 
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reported for our determination. By the terms of the report, if 
there was any evidence in the cases upon which the jury might have 
found for the plaintiff, or if any evidence was excluded which should 
have been admitted, the cases were to stand for trial; otherwise, the 
verdicts were to stand. It appeared in evidence that the plaintift 
occupied the fifth story over stores numbered 84 to 90 on Worth- 
ington St., and also the fifth story over a store numbered 80 on the 
same street, the latter being used as its warehouse. The only en- 
trance to these premises from the street was by a doorway numbered 
82 on the same street. If the evidence offered had been admitted, 
it would have warranted the jury in finding that the numbers men- 
tioned in the policies designated only some of the entrances to a 
large building fronting on Main St., and extending three hundred 
feet on Worthington St., over the principal entrance to which, on 
Main St., were the words “ Wight Block.” The building was owned 
by one person. It was begun many years ago, and was extended 
from time to time to the eastward along Worthington St. In 1888 
the land to the west of the present entrance on Worthington St., 
numbered 82, was covered with a three-story building with a French 
roof, and east of this was a two-story dwelling house. In 1888 the 
roof of the three-story building was taken off. The front wall was 
practically all taken down, and was rebuilt, being carried up two 
stories higher. The east wall had an opening left in it, on the fifth 
story, fora doorway into the room afterwards occupied by the plain- 
tiff, which room, the defendants contend, is not within the policy. 
At the same time a building was put up covering all the land belong- 
ing to the owner, to the eastward. This new building had no west 
end wall, but used the east wall of the other building. The entire 
work was done by one contractor at the same time, and the front on 
Worthington St. of the two buildings was substantially the same in 
appearance. It appears, therefore, that the entire premises occu- 
pied by the plaintiff were constructed at the same time, by the same 
person. The only way of reaching these premises, except by a 
freight elevator in the rear of No. 80, was by the stairs, to which en- 
trance was had by the doorway numbered 82. At the top of the 
stairs was a hallway, and a door on the east side leading into the 
factory, and one on the west side leading into the warehouse. The 
defendants have made a tender of the amount due for tha loss oc- 
curring in that portion of the premises over Nos. 84 to 90, but con- 
test their liability for loss in the warehouse over No. 80. 

We have no doubt that, if the description in this case had con- 
tained no reference to a brick block, it would be plain that the 
warehouse in question would be properly described as “No. 82.” It 
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could not be contended that if a building had two entrances from 
the street—one to a store on the first floor, with one number, and 
the other with another number to the floors above—an insurance of 
the contents of the floors above would not properly be described as 
of the latter number. And it has been decided by this court that 
to some extent, at least, floors in other buildings may be properly 
described by the street number of the building with which they 
communicate. The leading case on this point is Sampson vs. In- 
surance Co., 133 Mass., 49. Insurance was there effected on certain 
property “contained in the chambers of Rand, Avery & Co., in stone, 
brick and iron building No. 117 Franklin St., Boston.” It appeared 
that the owners of three lots of land, two lots fronting on Federal 
St., and the third being on the corner of Federal St. and Franklin 
St., erected three buildings at the same time, and under the plaus 
and designs of one architect, presenting on Federal St. the appear- 
ance of one structure. These buildings were called the “ Franklin 
Buildings,” and were of stone, brick and iron. They were separated 
from each other by brick party walls, and each had separate en- 
trances from the street, and separate stairways to the chambers 
above the store in the first story. About the same time the owners 
of a lot of land next adjoining the most southerly of these buildings 
on Federal St. put up a building on their land, and the latter build- 
ing was not completed until two or three months after the Franklin 
Buildings were finished. This was called the “Miller Building.” 
The construction of it was separate, and under a different architect. 
It had walls of its own, and not a party wall between it and the 
buildings northerly of it. Rand, Avery & Co. occupied all the 
chambers of the fifth story in each of the three buildings known as 
the “Franklin Buildings,” and also occupied a part of the fifth story 
of the Miller Building. These chambers were a continuous series 
of connecting rooms, with a single opening in each partition wall 
between the several buildings, closed at night by double iron doors. 
The general access to these chambers was by the entrance No. 117 
Franklin St. A loss by fire occurred to goods in the Miller Building 
and in one of the Franklin Buildings, which was not the one in 
which the entrance No. 117 Fravklin St. was situated. The case was 
considered by all the justices, and the court decided unanimously 
that the defendant was liable for the loss in any of the Franklin 
Buildings, and by a majority opinion held that the defendant was 
not liable for the loss in the Miller Building. In answer to the con- 
tention that No. 117 Franklin St. was a separate building from those 
portions of the Franklin Buildings which abutted alone on Federal 
St., it was said by Mr. Justice Devens, in delivering the opinion of 
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the court: “The words do not require so narrow a construction as 
this. No. 117 Franklin St. was an entrance only to upper stories; 
the fifth story of all the structure known as the ‘ Franklin Buildings,’ 
to which it gave access, being occupied by the plaintiffs for their 
business. Conceding that the words ‘chambers of Rand, Avery & 
Co.’ are not to be separated from those which follow them, these 
latter words may well mean that the chambers are situated in the 
stone, brick, and iron building to which an entrance is found at No. 
117. There is no necessity for separating the chambers which are 
in the other portions of the same structure from those in that por- 
tion of the Franklin Buildings, because party walls, for safety or 
convenience, or to indicate separate ownership, divide the structure, 
when doors have been made between the buildings, and the cham- 
bers have been used together for different parts of the same busi- 
ness.” The Miller Building was considered to be a distinct building. 
with separate walls, not built at the same time nor presenting the 
same appearance. We know of no reason why the evidence offered 
should have been excluded. There is nothing in the word “block” 
which requires us to say, as matter of law, that that part of the 
building running from the west side of the doorway numbered 80 to 
the east end of the building was a separate and distinct block by 
itself. This is a question of fact, to be determined by the evidence. 
The jury would be warranted in finding that it was merely a part of 
a large block extending to Main St. To give it the construction 
contended for by the defendants, and apparently adopted by the 
court below, that only the premises occupied by the plaintiff over 
the numbers mentioned were covered by the insurances, would give 
no effect to the No. 82 over the entrance. We do not understand 
from the exceptions that the upper story over this number was used 
by the plaintiff, except as a hallway from which access could be had 
to the factory, on the one hand, and to the warehouse, on the other. 
But, even if it was otherwise used, it seems to us that the facts show 
a stronger case for the plaintiff than was presented in Sampson vs. 
Insurance Co., supra. 

There is also another ground on which we are of opinion that the 
plaintiff is entitled to go to the jury. There was evidence from 
which the jury might have found that the entrance way now num- 
bered 82 was not its proper number, but that this was the official 
number of an entrance to the westward of it—the entrance to the 
plaintiff's premises being officially numbered 84—and that these 
numbers were changed in 1890 by the owner of the land without 
any authority, and that the store to the westward, and the entrance 
way beyond that, over both of which, in the fifth story, was the 
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warehouse of the plaintiff, were known to insurers, and were so put 
down in their rate book, as “Nos. 82 and 84,” and that the agents 
of the insurers, when they insured the plaintiff, went by these num- 
bers. We see no reason why the evidence offered was not compe- 
tent, or why the plaintiff should be bound by a number improperly 
painted over a door, if it was not its official number. If a house 
should be described in a policy as on a certain street ina city, would 
it be any defense to an action for a loss that the owner of the fee in 
the street had, shortly before the policy was issued, and without au- 
thority, assumed to change the name of the street, and had taken 
down the old signs and put up new ones, so that in fact there was 
no street of the name mentioned in the policy in the city? Would 
it not be competent to show by official records that such a street did 
exist? Yet this differs only in degree from the case before us. In 
either view of the case, we are of opinion that the order in each 
case must be: Verdict set aside; case to stand for trial. 


SUPREME COURT OF COLORADO. 


THE SCANIA INSURANCE CO., Plaintiff in Error. 
v8. 


HANNAH JOHNSON, Defendant in Error.* 


A policy made payable to a mortgagee as interest may appear is not a con- 
tract directly between the company and mortgagee insuring the separate 
interest of the latter, and is defeated by any act of the mortgagor which 
avoids it as to the latter. 


A sale by the mortgagor to the mortgagee avoids the policy as to both. where 
the policy provides that any change in title or possession shall render it 
void. 

Such forfeiture is not waived by an arbitration to determine the amount of 
loss under an agreement: the company did not thereby waive any defense 
which it might have. : 


Where a mortgagee has notice of and participates in such arbitration, she is 
bound by it. 


SytvesteR G. Wiuiams, for Plaintiff in Error. 
Brown, Putnam & Preston, for Defendant in Error. 


CampBELL, J. 
On the 7th of March, 1892, the plaintiff in error, The Scania In- 
surance Co., insured for one year the furniture and household goods 
of Mrs. H. Quigley against loss or damage by fire, to the amount of 


* Opinion filed May 18, 1396. 
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$2,000. Mrs. Quigley was then the sole owner of the property, 
made the application for insurance, and paid the premium. Attached 
to the policy was a provision: “ Loss, if any, payable to Mrs. H. 
Johnson, as her interest may appear.” 

Contained in the policy were the usual provisions, declaring the 
policy void if the risk be increased by any means within the control 
of the assured, or if any change take place in the title or possession 
of the property, whether by sale, legal process, or any kind of con- 
veyance, without the consent of the company indorsed on the policy. 

There was also a provision that damage to. property not totally 
destroyed might be appraised upon an agreement between the as- 
sured and the company therefor. 

On the 18th of April following the property was damaged, though 
not totally destroyed, by fire. Soon thereafter the plaintiff, Mrs. 
Hannah Johnson, the person named in the policy to whom the loss 
was payable, brought this suit, claiming that her loss was $615.25. 
In the complaint it was alleged that at the date of the policy plain- 
tiff had an insurable interest in the property described therein, as a 
mortgagee, but that at the time of the fire the plaintiff had become 
the owner, whether in satisfaction of the mortgage or by direct pur- 
chase under some other arrangement, is not shown. It nowhere 
appears in the pleadings, or the evidence, what was the amount of 
her interest, or what was the amount of the notes secured by the 
mortgage. 

By separate defenses the company specially pleaded a breach of 
the conditions of the policy against a sale by the assured; and an 
award of the loss, under an arbitration, which was not set aside 
when this suit was brought. 

The defenses being traversed, upon the issues thus joined, there 
was a trial before a jury which resulted in a verdict in favor of the 
plaintiff for the full amount claimed, and to the judgment entered 
on the verdict the defendant prosecutes its writ of error. 

From the complaint and the evidence it appears that the assured 
sold absolutely and unconditionally conveyed the title to this insured 
property to the plaintiff, Mrs. Johnson, before the fire occurred and 
after the policy was issued, and that between these dates Mrs. John- 
son, claiming to be the owner of the property, executed thereon two 
chattel mortgages, one dated April 12th, to secure a note of $162, 
the other on April 16th, to secure a note of $200, to which said sale 
and mortgages not only did the company not. give its consent, but 
knew nothing thereof until after the fire occurred. 

The theory of the plaintiff, which seems to have been adopted by 
the trial court, was that the words “ Loss, if any, payable to Mrs. H. 
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Johnson, as her interest may appear,” constituted the contract of 
insurance, one directly between the company and the mortgagee, by 
which her (the mortgagee’s) separate interest in the property, and 
not that of the mortgagor, was insured. But this language has not 
such effect. It was the mortgagor’s property and her interest 
therein which were insured, and the effect of the language quoted 
was merely an appointment of Mrs. Johnson to receive the amount 
of any loss that might occur. Any act of the mortgagor in violation 
of the terms of the policy against a sale thereof would defeat, not 
only the right of the mortgagor to a recovery, but also a recovery 
by the mortgagee. To this effect see: German Ins. Co. vs. Hayden, 
21 Colo., 40 Pac. Rep., 453; Fireman’s Fund Ins. Co. vs. Barker, 6 
Colo. App., 41 Pac. Rep., 513; 2 Wood on Fire Insurance (2d Ed.), 
370; 1 May on Insurance (3d Kd.), 264; 2 May on Insurance, 452 D; 
Flanders on Fire Insurance (2d Ed.), 488; Cont. Ins. Co. vs. k ulman 
& Cox, 92 Ills., 145; Bates vs Equitable Ins. Co., 10 Wall, 33; Fogg 
vs. Middlesex M. F. Ins. Co., 10 Cush., 337; Savings Institution vs. 
Insurance Co., 119 Mass., 240; Dailey vs. Insurance Co., 131 Mass., 
173; Van Buren vs. Insurance Co., 28 Mich., 399; Gillett vs. Insur- 
ance Co., 73 Wis., 203; Chandos vs. Amer. Fire Ins. Co. (Wis.), 54 
N. W. Rep., 390. This case is clearly distinguishable from that 
class of cases where the contract of insurance is held to be, by virtue 
of a so-called mortgage clause—which, however, is absent from this 
policy—an insurance of the interest of the mortgagee in the mort- 
gaved property, as distinguished from the interest of the mortgagor; 
in which cases the mortgagee’s insurance may not be invalidated by 
some act of the mortgagor which violates the conditions of the con- 
tract. Such cases are the following: Hartford Fire Ins. Co. vs. 
Williams, 63 Fed. Rep., 925; Hastings vs. Westchester Fire Ins. Co., 
73 N. Y., 141; Hartford Fire Ins. Co. vs. Olcott, 97 Ills., 439. The 
sale of this property by the assured without the consent of the 
company was a violation of the conditions of the contract which, by 
an express provision, invalidated the policy. At the time of the fire 
the mortgagor had parted with all of her interest in the property, 
and had transferred the title. She, therefore, suffered no loss as the 
result of the fire, and as the mortgagor cannot recover, neither can 
the mortgagee. This fact, appearing upon the face of the complaint, 
made it the duty of the court to sustain the general demurrer in- 
terposed by the defendant, but which was improperly overruled. 
The same fact appearing in the evidence at the trial, the court should 
have directed a verdict for the defendant. See authorities cited, supra. 

It also appears from the uncontradicted evidence that after the 
loss occurred, the plaintiff, accompanied by Mrs. Quigley, went to 
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the office of the defendant’s adjuster, where, with the knowledge 
and approval of the plaintiff, the company and the assured entered 
into an agreement whereby the amount of the loss was to be fixed 
by arbitration, which award has not been set aside. In this agree- 
ment for arbitration, it was expressly provided that the company 
did not thereby waive any defense that it might have to a recovery 
by the assured, but expressly reserved to itself the right to inter- 
pose any defense that it might have in case of a suit upon the pol- 
icy, the sole object of the agreement being to ascertain the amount 
of the loss. é' 

Before the arbitrators the plaintiff acted in behalf of Mrs. Quigley, 
pointing out to the arbitrators the damaged property, and in other 
respects manifesting by her conduct not only her participation in 
the arbitration, but an approval of the same. The amount of the 
loss was thus fixed at $194, and, until properly vacated, this award 
limits the amount of a recovery, even if defendant is liable at all. 

In Chandos vs. Amer. Fire Ins. Co., supra, it was held that in a 
policy of the kind now under consideration, where the policy pro- 
vided for an arbitration, the mortgagee was not entitled to notice of 
an arbitration entered into between the mortgagor and the insured, 
and was bound, without notice, by the result of such an arbitration. 
We do not, in this case, have to go to this extent; for where the 
mortgagee, as in this case, had notice and participated in the arbi- 
tration, or approved thereof, the authorities all hold that the mort- 
gagee is bound until the award is vacated for fraud or other 
sufficient reason: 2 Wood on Fire Insurance, 370. The other errors 
assigned and argued need not be noticed. The matters already con- 
sidered necessitate a final disposition of the cause. The second 
proposition decided precludes a recovery upon the cause of action 
set out in the complaint, the first upon that, as well as upon the 
award. The judgment is accordingly reversed and remanded with 
instructions to the county court to dismiss the action. Reversed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


MOROTOCK INS, CO. 
rs. 


RODEFER Et At.” 


The policy provided that it should be void if the insured concealed any 
material fact, or if the interest of the insured was not truly stated. 

Held, That the insured was not bound to voluntarily disclose the existence of 
a mortgage in the absence of any question or representation affecting it. 

Held, That the insured was sole and unconditional owner, notwithstanding a 
mortgage. 

The policy provided that it should be void if the subject insured be personal 
property incumbered by a chattel mortgage. The mortgage on a glass 
factory included engines, tools, appliances, and contrivances of every kind 
used in operating the factory. 

Held, That the burden was on the insurer to show that these insured articles 
were not fixtures, but personalty subject to a chattel mortgage. 

A policy provision, making it void in case of change of interest or title except 

through death, relates to changes subsequent to its issue. 
























Green & Mutter, for Plaintiff in Error. 
Berketey & Harrison, four Defendants in Error. 
Riety, J. 

The policy sued on in this case was issued on October 31, 1891, 
and contains, among other provisions, the following:— 

This entire policy shall be void if the assured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof, or if the interest of the insured in the 
property be not truly stated herein, * * * or if the interest of the insured 
be other than unconditional and sole ownership, or if the subject of insurance 
be a building on ground not owned by the insured in fee simple, or if the sub- 
ject of insurance be personal property, and be or become incumbered by a 
chattel mortgage, * * * orif any change, other than by death of an in- 
sured, take place in the interest, title, or possession of the subject of insur- 
ance, * * * whether by legal process or judgment, or voluntary act of 
insured, or otherwise. 


The subject of the insurance was the glass works of the insured, 
with all the apparatus for manufacturing glass, the machinery, fix- 
tures, stock, and personal property. Prior to the issue of the policy, 
on October 3, 1891, the insured had executed a mortgage upon their 
glass plant, embracing three parcels of land, and including, also, 


All engines, machinery, tools, appliances, connections, attachments, and 
contrivances of every kind now used in operating the glass factory on said 
premises. * * * 


* Decision rendered April 2, 1896. 
VoL. XXV.—34, 
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The insurance was effected through an insurance broker, and the 
policy was issued without the usual printed or written application by 
or in behalf of the insured. No representation whatever was made 
by them, nor was any statement made by or required of them as to 
their title or interest in the property or as to the existence of any 
incumbrance thereon. There is no evidence of a fraudulent con- 
cealment of any matter, and it is not pretended that there was any. 

The first contention on the part of the plaintiff in error is that it 
was the duty of the insured voluntarily to disclose to the company 
the existence of the mortgage, and that failure to do so rendered the 
policy void. Applicants for insurance are not generally aware of 
the necessity of disclosures which long experience in the business of 
insurance has shown to underwriters to be necessary, or what dis- 
closures it is important to make; while insurance companies can not 
only protect themselves by making inquiries in regard to such things 
as they may regard to be material, but, as is well known, are in the 
habit of doing so. And such was the custom of this company. It 
was admitted, on the trial, by its general agent, that the company 
had blank forms of application for insurance which contained this 
question concerning the property to be insured, “ If incumbered, to 
what amount?” but that such application was not sent in this in- 
stance to the insured, or to the broker through whom the insurance 
was effected, to obtain an answer to the foregoing or any other ques- 
tion. There is nothing in the policy which required a disclosure by 
the insured of the liens on the property, except the disclosure of any 
chattel mortgage where personal property was the subject of insur- 
ance; and if the company neglected to make the proper inquiry, it 
cannot now be permitted, after a loss has happened, to defeat a re- 
covery because the insured did not voluntarily disclose the existence 
of the said mortgage. If an insurance company elects to issue its 
policy without an application, or any representation in regard to the 
title to the property upon which the insurance is effected, the com- 
pany cannot complain, after a loss has ensued, that the interest of 
the insured was not correctly stated in the policy, or that an exist- 
ing incumbrance was not disclosed: Insurance Co. vs. Sheets, 26 
Grat., 854, 869, 870; Insurance Co., vs. Weill, 28 Grat., 389; Wood, 
Ins., § 233; Smith, Merc. Law (Gilmore Notes), 293. The conditions 
of the policy in the case of Insurance Co. vs. Weill (28 Grat., 389), 
were almost identical with the provisions of the policy in the case at 
bar. Although it was provided, in the policy in that case, that 

Any omission to make known every fact material to the risk, * * * or 
if the interest of the assured in the property * * * be not truly stated in 
the policy, 
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it should be void, the court held, in the case above cited, that the 
omission to disclose, in the absence of any inquiry, an incumbrance 
in the form of a deed of trust subsisting on the property at the time 
the insurance was effected, did not vitiate the policy. 

It was next claimed that the existence of the mortgage violated 
the condition of the policy that the interest of the insured in the 
property shall be “ unconditional and sole ownership.” This condi- 
tion did not have reference to the legal title, but to the interest of 
the insured in the property, and was not a warranty against liens 
and incumbrances. The interest of the insured in the property was 
and continued to be unconditional and sole ownership, notwithstand- 
ing the mortgage they had given upon it. The above condition was 
identical with that contained in the policy sued on in Insurance Co. 
vs. Weill, supra, and it was there held, as already stated above, that 
the existence of a deed of trust on the property did not violate the 
above condition or avoid the policy. And the like decision was 
made in Wooddy vs. Insurance Co. (31 Grat., 362), where the policy 
of insurance contained a provision similar to that in the policy under 
consideration. See, also, Insurance Co. vs. Beck, 438 Md., 358; 
Carson vs. Insurance Co., 39 Am. Rep., 584; and Quarrier vs. Insur- 
ance Co., 10 W. Va., 507. 

It was also contended that the existence of the mortgage violated 
the further condition of the policy that, “if the subject of insurance 
be personal property,” the policy shall be void, if the property “ be 
or become incumbered by a chattel mortgage;” and in support of 
this contention, it was claimed that the “engines, machinery, tools, 
appliances, connections, attachments, and contrivances of every 
kind now used in operating the glass factory on said premises,” 
which were conveyed in the mortgage, were personal property. The 
record contains no evidence in regard to this property beyond what 
the mortgage itself discloses; and whether it was personalty, or what 
the law denominates “fixtures” and was therefore a part of the 
realty, and passed with it, depends not less upon its relation to the 
realty and the use to which it was put than upon its nature. In this 
age of marvelous development of industries and multiplication of 
manufactures, it is a matter of common knowledge that it is the 
machinery and apparatus necessary for the product of the particular 
manufacture which form the principal part of the manufactory, and 
that the building, in which they are placed and to which they are 
affixed, serves but to inclose and protect them. They mainly consti- 
tute the manufactory, while the building is generally only the inci- 
dent. It was said by Judge Christian, speaking for the court in 
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Green vs. Phillips (26 Grat., 752, 762), that the true rule for deter- 
mining when the machinery and apparatus of a manufactory are 
fixtures is “ that, where the machinery is permanent in its character, 
and essential to the purposes for which the building is occupied, it 
must be regarded as realty, and passes with the building, and that 
whatever is essential to the purpose for which the building is used 
will be considered as fixtures, although the connection between 
them is such that it may be severed without physical or lasting in- 
jury.” And this rule was approved and followed in Shelton vs. 
Ficklin, 32 Grat., 727. Consequently, the court cannot know, merely 
from such general descriptive terms as “all engines, machinery, 
tools, appliances, connections, attachments, and contrivances of every 
kind,” when used in connection with a manufactory, whether they 
constitute in any particular case, like the one under consideration, 
what the law denominates “ fixtures,” or retain their character as 
personalty. This can only be established by evidence. The exist- 
ence of the mortgage was matter of defense, and it was incumbent 
on the company to show, by other evidence than the indefinite de- 
scription contained in the mortgage, that the machinery, etc., therein 
mentioned, had not, by its use and connection with the manufactory, 
lost its character as personalty. This no effort was made to do. 
The company ought not to be allowed to defeat a recovery, in the 
absence of any fraud, unless it satisfactorily showed that the condi- 
tion thai its policy should be void “if the subject of the insurance 
be personal property, and be or become incumbered by a chattel 
mortgage,” had been in reality violated. The subject of the mort- 
gage referred to was the National Glass Works of the insured, which 
included the buildings and the ground on which they were erected, 
and which was necessary to their use and operation. It also in- 
cluded all the machinery and apparatus which was of a permanent 
character and essential to the purposes of the business. The mort- 
gage describes the machinery and apparatus embraced therein as 
that “used in operating the glass factory on the premises ” which 
were conveyed; and the insured testified, on the trial, that the said 
machinery and apparatus were considered by them as a part of the 
realty, and so conveyed. In the entire absence of any evidence, ex- 
cept the mere descriptive terms of the mortgage, showing that the 
machinery and apparatus embraced in it retained their character as 
personalty, and did not become fixtures in the eyes of the law, the 
defense that there was a chattel mortgage upon the personal prop- 
erty must fail. 

The claim was also made that the existence of the mortgage vio- 
lated the further condition of the policy which provided against 
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Any change in the interest, title, or possession of the subject of insurance, 
whether by legal process or judgment, or voluntary act of insured, or otherwise. 

It is plain that this provision had reference to a subsequent 
change in the interest, title, or possession of the property after the 
issue of the policy, and was not intended to provide against an in- 
cumbrance subsisting on the property at the time the insurance was 
effected. It is substantially the same condition that was contained 
in the policy sued on in the case of Insurance Co. vs. Weill, supra, 
where it was held that a deed of trust upon the property at the time 
the policy was issued did not relieve the company from liability for 
the loss; and, although this particular question is not discussed in 
the opinion, it cannot be supposed, for that reason, it was not duly 
considered by the court. The case of Insurance Co. vs. Cherry (84 
Va., 72) was much relied on by counsel for the plaintiff in error, 
but that case was wholly unlike this in the most essential particulars. 
The conditions of the policy in each case were much alike, but the 
alleged grounds of violation were very different. In that case, the 
policy contained the following conditions, for the violation of which 
it was declared that it should become void unless the consent thereto 
in writing of the company be indorsed on the policy: If any building 
intended to be insured stand on ground not owned in fee simple by 
the assured; if the insured property should be incumbered, and the 
incumbrance be not disclosed in the application or written in the 
policy; if the policy be assigned or transferred before a loss; or if 
any building therein insured should become vacant or unoccupied, 
etc. The evidence on the trial showed that all these conditions had 
been violated. It was proved that the buildings which were insured 
stood, not on ground owned in fee simple by the assured, but on 
leasehold property, for which she paid an annual rent to her land- 
lord; that there was a deed of trust on the property; that she had 
assigned the policy as collateral security to a trustee to secure a note; 
and that she had vacated the dwelling and premises, and suffered 
them to become unoccupied. This case can in no wise serve as a 
precedent for the determination of the case at bar. There is no 
error in the judgment of the corporation court, and the same must 
be affirmed, 





Supreme Court of Oregon. 


SUPREME COURT OF OREGON. 


EGAN 
vs. 


OAKLAND HOME INS. CO.* 


The policy provided that it should not be due and payable until sixty days 
after satisfactory proofs of loss, including award by appraisers when re- 
quired ; also that no action should be sustained until after full compli- 
ance by the insured with above nor unless commenced within six months 
next after the fire occurred. 


Held, That the six months begin to run from the time of fire and not from the 
time action may be sustained. 


Cuas. H. Carey, for Appellant. 

W. E. Tuomas, for Respondent. 

Bean, C. J. 

The alleged liability of the defendant rests upon a fire-insurance 
policy issued by it covering the property of plaintiff’s assignor, and 
the only question presented by the appeal is the proper construc- 
tion of the following provisions thereof:— 

The loss shall not become due and payable until 60 days after satisfactory 
proof of the loss herein required has been{received by this company, including 
an award by appraisers when appraisal has been required. * * * No suit 
or action on this policy for the recovery of any claim shall be sustained in any 
court of law or equity until after full compliance by the insured with all the 
foregoing requirements, nor unless commenced within 6 months next after the 
fire shall have occurred. 

The fire occurred on August 17, 1893, and this action was not 
commenced until March 15, 1894, only 2 days short of 7 months 
thereafter. There is no claim made that the delay was caused by 
the action or non-action of the defendant company, or that it oc- 
curred by reason of any dispute or proceedings by arbitration 
concerning the amount of the loss, or that a reasonable time did 
not remain after the loss became due and payable in which to bring 
the action; but the simple question here presented is whether the 
time, as limited by the policy, commenced to run at the date of the 
fire, or at the time the loss was ascertained and became due and 
payable. It is admitted that the clause of the policy limiting the 
time in which an action may be commenced thereon is valid and 
binding, but the contention for plaintiff is that, when construed in 
connection with the other provisions in the policy, and especially 


* Decision rendered, Dec. 23, 1895. 
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the one providing that the loss shall not become due and payable 
until 60 days after proof thereof has been furnished to the com- 
pany, it shows an intention to give him 6 months after the right to 
sue accrued in which to bring the action. 

At the outset it is important to observe that, under the wording 
of the clause in question, the 6 months begin torun from “the 
time the fire shall have occurred,” and not from the time “the loss 
or damage shall have occurred,” or “after the loss,” or “after the 
loss or damage,” as in most of the cases cited and relied upon by 
plaintiff. The latter phrases have been construed by some of the 
courts to mean that the limitation shall be computed from the time 
the amount of the loss is ascertained and payable, and the assured’s 
right to bring an action accrues, and not from the time of the hap- 
pening of the loss: Steen vs. Insurance Co., 89 N. Y., 315; Hay vs. 
Insurance Co., 77 N. Y., 235-242; Insurance Co. vs. Jones, 54 Ark., 
376; Barber vs. Insurance Co., 16 W. Va., 658; Murdock vs. Insur- 
ance Co., 33 W. Va., 407; Chandler vs. Insurance Co., 21 Minn., 85; 
Spare vs. Insurance Co., 17 Fed., 568; Vette vs. Insurance Co., 30 
Fed., 668; Insurance Co. vs. Fairbank, 32 Neb., 750; Ellis vs. Insur- 
ance Co., 64 Iowa, 507; Miller vs. Insurance Co., 70 Iowa, 707. 
But other courts, of equal weight and respectability, have construed 
such phrases to mean that the assured’s right of action must be 
computed from the date of the happening of the loss, and not from 
the time the insurer is required to pay: Travelers’ Ins. Co. vs. Cali- 
fornia Ins. Co., 1 N. D., 151; Fullam vs. Insurance Co., 7 Gray, 61; 
Johnson vs. Insurance Co., 91 Ill., 92; Chambers vs. Insurance Co., 
51 Conn., 17; Glass vs. Walker, 66 Mo., 32; Bradley vs. Insurance 
Co., 28 Mo. App., 7; Insurance Co. vs. Wells, 83 Va., 736; Blanks 
vs. Insurance Co., 36 La. Ann., 599; Lentz vs. Insurance Co., 96 
Mich., 445; Garido vs. Insurance Co. (Cal.). Other cases, bearing 
more or less directly on the question, could be cited on either side 
of the proposition, but reference is made to a sufficient number to 
show that it can hardly be said that the weight of authority is with 
either contention. The courts which hold that the limitation com- 
mences to run at the time the loss is ascertained and payable, and 
not from the date of the happening of the loss, do not agree as to 
the reasons for so deciding, but they seem generally to base their 
decisions upon the ground that the limitation clause, when taken in 
connection with the stipulation in the policy giving the insurer a 
certain time after proofs of loss in which to pay, is inconsistent, 
ambiguous, and uncertain, and therefore should be construed more 
strongly in favor of the insured. But in the case before us there 
is, in our opinion, no room for construction. The stipulation is 
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plain and unambiguous, and susceptible of but one meaning, and 
unless we are to disregard entirely the plain and obvious meaning 
of the language used, we must hold that the phrase, “next after 
the fire shall have occurred,” means from the date of the fire, and 
not 60 days, or some other tim®, thereafter. It is undoubtedly true 
that an insurance policy, like other contracts, should be so con- 
strued as to effectuate the intention of the parties, and that if any 
of its terms or conditions are ambiguous, they should be construed 
most strongly against the insurer; but the courts have no right by 
construction to disregard the plain provision of a contract as made 
by the parties, or to hold that it means one thing when it says an- 
other. Some of the courts which construe the phrase “af.er the 
loss” to mean after the loss is ascertained, and the right to sue ex- 
ists, proceed on the assumption that there is no material difference 
between such a phrase and “after the fire,” and have construed it 
in the same way: Steel vs. Insurance Co., 2 C. C. A., 463; Friezen 
vs. Insurance Co., 30 Fed., 352; Case vs. Insurance Co., 83 Cal., 473; 
Hong Sling vs. Insurance Co., 8 Utah, 135. And the following 
cases, although construing life-insurance policies, may be said to 
hold to the same effect: McConnell vs. Association, 79 Iowa, 757; 
Matt vs. Association, 81 Iowa, 135; Allibone vs. Casualty Co. (Tex. 
Civ. App.) But we cannot assent to the doctrine of these cases. 
It seems to us that if “after the loss” means 60 or any other num- 
ber of days after the happening of the loss, there is a material dif- 
ference in the two phrases. As so construed, the one fixes, as the 
period at which the limitation shall commence, the time the loss is 
ascertained and payable, and the other, in distinct and unequivocal 
language, the time of the fire, which is certainly a different event. 
In one of the leading cases holding the doctrine contended for by 
the plaintiff (Steen vs. Insurance Co., 89 N. Y., 315), Danforth, J., 
says: “No doubt the appellant could have stipulated that the time 
of the fire should be looked to as the event from the happening of 
which the limitation should run, but it would require distinct 
language to show that such was the intention of the parties. It is 
not used here. It is found in Schroeder vs. Insurance Co. (2 Phila., 
286), one of the cases cited by the appellant.” And in the subse- 
quent case of King vs. Insurance Co. (47 Hun., 1), the Supreme 
Court of New York held that, under a clause in an insurance policy 
providing that no action or suit shall be maintained unless “com- 
menced within 12 months next after the fire shall have occurred,” 
the limitation commenced to run from the date on which the fire 
occurred, and not from the expiration of the 60 days given the 
company in which to make payment after the proofs of loss, and 
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distinguished the case before it from the Steen Case. And Mr. 
Richards, in his work on Insurance (page 193), in considering the 
effect of a clause in the standard New York policy requiring suit or 
action to be commenced “within 12 months next after the fire,” 
says: “The limit of 1 year for bringing suit is valid, and must be 
observed, and under the wording of this clause the 12 months 
begin to run from the time of the fire, and not from the time 
of service of proofs of loss, which, under the former wording of 
the pulicy, was held to be the effect of it.” This construction is, 
in our opinion, in accordance with common sense, the plain mean- 
ing of the language used, and is abundantly supported by authority: 
Hart vs. Insurance Co., 86 Wis., 77; Insurance Co. vs. Meesman, 2 
Wash., 459; Insurance Co. vs. Little, 20 Ill. App., 431; Hocking vs. 
Insurance Co., 130 Pa. St., 170; Schroeder vs. Insurance Co., 2 
Phila., 286; King vs. Insurance Co., 47 Hun; 1; McElroy vs. Insur- 
ance Co., 48 Kan., 200; Insurance Co. vs. Stoffels, 48 Kan., 205; 
McFarland vs. Association (Wyo.); Steel vs. Insurance Co., 47 
Fed., 863. 

The case principally relied upon by plaintiff as supporting his 
position is Steel vs. Insurance Co., supra, decided by the Circuit 
Court of Appeals of the Ninth circuit, McKenna and Gilbert, circuit 
justices, and Hawley, district judge, sitting. The action was origi- 
nally commenced in the Circuit Court of the United States for the 
district of Oregon on a policy of insurance limiting the time for 
bringing the action to 12 months “next after the date of the fire 
from which such loss shall occur,” and on appeal the decree of 
Judge Deady was reversed,—McKenna, circuit justice, dissenting; 
the court holding that there was no material difference between 
* 12 months next after the fire” and “12 months after the loss,” 
and that the limitation did not commence to run until after the 
loss was ascertained and became payable. On appeal to the su- 
preme court this decision was affirmed by an equally divided 
court, no opinions being delivered: 154 U.S., 518. It can hardly 
be said, therefore, that the question is a settled one in the Federal 
courts. But we are disposed to give to the Circuit Court of Appeals 
all due respect, and would be inclined to yield to its judgment if 
in our opinion the question was less free from doubt. The argu- 
ment in support of the view adopted by the majority is, briefly, that 
because, by the terms of the policy, the company could not be sued 
until certain conditions were complied with, which would necessa- 
rily consume a part of the time limited, and, furthermore, the loss 
not being payable until 60 days after the proofs thereof, it might 
happen, if the limitation clause should be construed according to 
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its language, that the action would be barred before the right to 
sue actually accrued under other clauses in the policy, and there- 
fore the parties cannot have meant what they expressly said. We 
cannot yield our assent to this line of reasoning. As said by the 
Supreme Court of Wisconsin, in the case of Hart vs. Insurance Co., 
supra: “It does violence to plain words. It smacks too strongly 
of making a contract which the parties did not make. It construes 
where there is no room for construction. Plain, unambiguous 
words, which can have but one meaning, are not subject to con- 
struction. ‘Twelve months next after the fire’ has one certain 
meaning, and but one. It can have no other. It may well be that 
the insurer may, by his acts, waive the limitation, or estop himself 
from insisting on it, as held in the cases of Killips vs. Insurance Co. 
(28 Wis., 472); Blanks vs. Insurance Co. (supra), and Johnson vs. 
Insurance Co. (supra); but the invocation of this principle does no 
violence to the contract of the parties.” If, acting in good faith 
and with reasonable diligence, the conditions precedent to a right 
of action cannot be completed by the insured so as to leave a rea- 
sonable time thereafter in which to sue, and this fact is made to 
appear by the pleadings and proof, the courts should declare the 
limitation inoperative or void, and not disregard the plain wording 
of the contract, or incorporate into it a provision which the parties 
themselves did not see fit to insert. In our opinion, therefore, the 
court below committed no error in holding that the limitation 
commenced to run from the time the fire occurred, and not when 
the loss became due and payable, and the judgment is affirmed. 

Wolverton, J., withholds his opinion, being personally interested 
in a similar case now pending. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


UNION NAT. BANK, or OsHKOSH 
vs. 
GERMAN INS. CO., or FREEPORT.* 


Where the policy limits the amount of other concurrent insurance which may 
be carried it is infringed by excessive other insurance although only on a 
part of the property covered. 


Parol negotiations for insurance are merged in a subsequent written contract 
and cannot be set up to contradict it. 


The company is not bound by a representation of the agent that the taking of 
a subsequent policy is not a violation of the provision regarding other 
insurance. 


Knowledge of such other insurance by the agent while acting for the insured 
in a matter foreign to his agency ; is not knowledge of his company. 


Statement of facts by Jenxrns, J. 
The plaintiff in error, assignee of James Morrison, brought suit 
upon a policy of fire insurance issued by the defendant in error on 
the 6th day of May, 1889, insuring against loss or damage by fire, 


to the amount of $4,100, a certain dwelling-house, granary, “farm 
products while contained in said granary or barn,” and other prop- 
erty, all situated in Ransom County, in the then territory of Dakota. 
The policy provided “$5,000 other insurance concurrent herewith 
permitted,” and contained the following provision :— 


The insured, under this policy, must obtain consent of this company for all 
additional insurance or policies, valid or invalid, made or taken before or after 
the issue of this policy, on the property hereby insured, and for all changes 
that may be made in such additional insurance, and have such consent in- 
dorsed on this policy ; otherwise, the insured shall not recover in case of loss. 
And in case of any other policies, whether made prior or subsequent to the 
date of this policy, the insured shall be entitled to recover of this company no 
greater proportion of the loss sustained than the sum hereby bears to the 
whole amount of policies thereon; and in case of the insured holding any 
other policy in this or any other company on the property insured, subject to 
the conditions of average co-insurance, this policy shall be subject to average 
and co-insurance in like manner, at the option of this company. All fraud, 
misrepresentation, or concealment in procuring this insurance, and all fraud 
or attempt at fraud, or false claims, and all false representations or statements 
to this company or its adjusting agents, and any false swearing in the proofs 
or adjustment of a loss, shall cause a forfeiture of all claim on the insurer, and 
shall be a full bar to any recovery for loss under this policy. The use of gen- 
eral terms, or any thing less than a distinct specific agreement, clearly ex- 
pressed, and indorsed on this policy, and signed by a duly authorized agent 


* Decision rendered, Jan. 6, 1896. 
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of this company, shall not be construed as a waiver of any printed condition 
or restriction herein; and no notice to, and no consent or agreement by, any 
local agent shall affect any condition of this policy, until such consent or 
agreement is indorsed hereon in writing. 

At the trial the plaintiff in error, under objection, tendered evi- 
dence going to prove that, in the fall previous, Morrison applied 
to one O’Rourke, the local agent of the defendant in error at Lis- 
bon, Dak., for insurance on his farm property. O’Rourke at the 
time was also the agent of the Insurance Company of North America, 
and of the Phenix Insurance Company of Hartford, and was also 
the attorney of Morrison. O’Rourke at that time issued to Morri- 
son a policy in each of the three companies. The one in the Insur- 
ance Company of North America was for $4,500, and that in the 
Phenix Ins. Co. of Hartford was for $2,500; the latter covering 
only 5,000 bushels of wheat contained in the granary. Soon after, 
the defendant company canceled its policy, being unwilling to ac- 
cept a risk on a threshing machine and separator, and returned to 
its agent, to be paid to Morrison, the premium which the company 
had received. Morrison at that time had left Dakota, and was in 
Wisconsin. Upon being notified of the cancellation, he directed 
O’Rourke to keep the premium returned for him until he should 
take out a new policy. Upon his return to Dakota, in the spring 
of 1889, the policy in suit was issued by O’Rourke on Morrison’s 
renewed application on the 6th of May, 1889, covering the same 
property as the former policy, with the exception of the threshing 
machine and separator. 

The following table declares the distribution of the total insurance 
upon the property covered thereby:— 


German Phenix Ths. Co. Total 
Ins. Co. Ins. Co. of N. A. Ins. 


Dwelling house $500 § $500 $1,000 
Household furniture 150 150 300 
Granary 600 400 1,000 
Farm products in granary 1,250 5 1,250 5,000 
POE EONS 5s csc cece ceewices 400 400 800 
Mowers, harvesters, and binders. 500 500 1,000 
Threshing engine and belts....... 450 ae 450 900 

250 250 500 


Property Insured. 


$3,900 $10,500 

CRIGEGR BOON bis vinci nesecidccoax 100 
Two threshing machines 400 
Windmill 200 200 
EU NNN niin twink eae h Wielk'v invoiced sepals 5 Saealas sem oe eee 

Total concurrent with defendant’s policy scene isiewaaas,. apa 


It was also proven that the policy in the Phoenix Insurance Com- 
pany was upon wheat contained in the granary, which Morrison 
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did not then wish to dispose of, and was for a period of six 
months. Morrison testified at the trial that O'Rourke told him in 
the fall of 1888, and at or before the time of issuing the three poli- 
cies, that the other two policies had nothing whatever to do with 
the policy in the Phoenix Company, and would not interfere with it. 
The fire occurred 16 days after the date of the defendant's policy, 
and 4 days before the expiration of the Phenix policy. The de- 
fendant company was not informed of any other insurance in excess 
of $5,000, nor was such additional insurance indorsed upon the 
policy. At the time of the fire there were some 3,500 bushels of 
wheat in the granary, for which, with other loss, a recovery is here 
sought of the defendant in error for its proportionate share of the 
loss. There was evidence at the trial tending to prove certain 
other defenses with respect to incumbrances upon the property, 
which need not be considered, in view of the ground upon which the 
judgment of the court proceeds. At the conclusion of the evidence, 
the court below directed the jury to return a verdict for the de- 
fendant, to review which judgment this writ of error is prosecuted. 


Cuas. Barzer, for Plaintiff in Error. 
Hume & Barevutuer, for Defendant in Error. 


Before Woods, Jenkins, and Showalter, Circuit Judges. 


Jenztns, C. J., after statement of the facts, delivered the opinion 
of the court. 

The total amount of insurance upon the property covered by the 
policy in suit, omitting the item of $100 upon the chicken coop, 
was $10,500, being an amount of $6,400 of insurance above the 
amount of the policy in suit. The amount of the insurance cover- 
ing the farm products in granary was $5,000. The contract between 
the parties only permitted $5,000 other concurrent insurance on the 
property insured. It is clear, therefore, that, if the parties are 
bound by this contract, there was insurance beyond the amount 
permitted. We put no faith in the contention that the wheat in the 
granary does not come within the definition of the “ farm products,” 
as that term is employed in the policy. We think it idle to assert 
that wheat is not a farm product. The proposition, in our 
judgment, does not merit argument to rebut it. 

It cannot be doubted that an insurance company may limit the 
amount of insurance which may be effected upon any property 
which it insures. It is essential to safety that it should be permit- 
ted so to contract; otherwise, the moral risk of over-insurance 
would be great, and the hazard assumed by the company increased 
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beyond that which it had assumed. The limitation of the amount 
of concurrent insurance was therefore material to the risk; and, 
since the amount of concurrent insurance was in excess of the limi- 
tation, there can be no recovery if that provision has not been 
waived: Carpenter vs. Insurance Co., 16 Pet.,495; Bard vs. Insur- 
ance Co., 153 Pa. St., 257; Allen vs. Insurance Co., 123 N. Y., 6; 
Baumgartel vs. Insurance Co., 136 N. Y., 547. Such a contract is 
also infringed by other insurance on a part only of the property 
insured: Pitney vs. Insurance Co., 65 N. Y.,6; Billington vs. Insur- 
ance Co., 39 U. C. Q. B., 483; Shannon vs. Insurance Co., 2 Ont. 
App., 396. 

It is insisted that this provision of the contract has been waived 
because of the fact that O’Rourke, the agent, knew, when this policy 
was issued, of the other insurance upon the property in excess of 
the stipulated amount. It is not urged that the defendant com- 
pany knew of the fact, but that the knowledge of the agent is to be 
imputed to the defendant. It is said that, in the autumn prior to 
the issuance of this policy, the agent stated to Mr. Morrison that 
the taking of the policy in the Phenix of $2,500 upon the wheat in 
the granary would not conflict with his carrying $2,500 other insur- 
ance on the farm products contained in the granary. There are 
several reasons why this contention cannot avail:— 

1. This conversation was prior to the issuance of this policy. We 
need not now consider whether the issuance of the policy in ques- 
tion was a part of and a mere continuation of the original transac- 
tion in November, 1888, or was an independent and a different 
transaction. In either case the conclusion must be the same. We 
think it established an elementary law that parol negotiations lead- 
ing up to a written contract are merged in the contract, and are 
not to be controlled or affected by parol evidence of the under- 
standing of the parties: Specht vs. Howard, 16 Wall., 564; For- 
sythe vs. Kimball, 91 U. S., 291; Brown vs. Spofford, 95 U. S., 474; 
Mowry vs. Insurance Co., 96 U.S., 544; Bast vs. Bank, 101 U. S., 
93; Martin vs. Cole, 104 U. S.,30; Thompson vs. Insurance Co., id., 
252; Richardson vs. Hardwick, 106 U. S., 252; Burns vs. Scott, 117 
U. S., 582, 585; Falk vs. Moebs, 127 U. S., 607; De Witt vs. Berry, 
134 U. S., 306; Seitz vs. Machine Co., 141 U. S., 518; Union Stock 
Yards & Transit Co. vs. Western Land & Cattle Co., 18 U. S. App. 
438, 453, 7 C. C. A., 660; Gorrell vs. Insurance Co., 24 U. S. 
App. , 110. C. A., 240, 246. 

2. The alleged representation of O'Rourke was not the represen- 
tation of a fact, but of a conclusion of law, and therefore not 
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binding upon the insurer: Clodfelter vs. Hulett, 72 Ind., 137; 
Association vs. Kryder, 5 Ind. App., 430. 

3. The agent O’Rourke had acquired the knowledge of the out- 
standing over-insurance, by virtue of his relation as attorney for 
Morrison, and in a transaction with which the company was not 
connected. His knowledge, therefore, was not the knowledge of 
the company, nor is it estopped thereby, nor can a waiver be pred- 
icated thereon: Trentor vs. Pothen, 46 Minn., 298; Insurance Co. 
vs. Parsons, 47 Minn., 352. 

We are of opinion that the judgment of the court below was cor- 
rect, and should be affirmed. 


SUPREME COURT OF SOUTH CAROLINA. 


CARPENTER Et At. 
v8. 


AMERICAN ACCIDENT CO.* 


A nonsuit cannot be claimed because the evidence shows a forfeiture which 
is set up in defense, because the plaintiff is entitled to show a waiver if 
possible. 

The insured under an accident policy represented himself as keeper and pro- 
prietor, and died from the kick of a mule. 

Held, That, unless the insured knew the dangerous character of the mule, it 
was not death from voluntary exposure to unnecessary danger, unless he 
failed to exercise ordinary care, and instructions to that effect were not 
error. 

Where the answers in the application were filled by the agents, who knew all 
the facts, and they made the classification of the risk, the company is 
estopped to set up a wrong classification. 


Gro. W. Gace, for Appellant. 
Gienn & McFappen, for Respondents. 
Jones, J. 

This is a suit upon an accident policy of insurance for $2,500, 
issued by the defendant company to Charles W. Carpenter, late of 
Chester, S. C. The defendant is a foreign corporation, incorporated 
under the laws of Kentucky; did business in accident insurance in 
this state, and had local agents at Chester, S.C. The policy insured 

C. W. Carpenter, of Chester, S. C., for three calendar months, beginning at 
noon on the 12th day of February, 1894, * * * against bodily injuries 
sustained through external, violent, and accidental means, and promised, 





* Decision rendered, April 16, 1896. 
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upon satisfactory proof of same, to pay the insured, if he survives, such sum 
as is provided on the back hereof, or if death results within ninety days, 
as provided, will pay two thousand five hundred dollars to his legal 
representatives. 

The policy further provided that 

This insurance does not cover * * * accidental injuries or death resulting 
from or caused by * * * voluntary exposure to unnecessary danger, etc. 

The policy was dated, “Louisville, Ky., 12th day of February, 
1894.” The insured was classed in “ division D, $2,500.” 

It seems that in the table of indemnity adopted by this company 
the divisions are A, B,C, D, E, and so on, and the corresponding 
scale of insurance is $5,000, $4,000, $3,000, $2,500, $2,000, and so on 
down. The classification for persons connected with livery stables 
seems to be as follows: Livery stable clerk, D; bookkeeper, «ffice 
duties only, A; proprietor, office duties only, A; keeper, superin- 
tendent, D; keeper, working, E. The insured, in his application, 
stated his kind of business as livery stable keeper, superintendent; 
occupation, proprietor of livery stable; duties, fully described, su- 
perintendent. The evidence tended to show that the policy was 
delivered to and accepted by the insured at Chester, S. C., his place 
of residence, on the morning of the 19th of February, 1894. On the 
evening of that day, after dusk or dark, Carpenter was kicked on 
the head by a mule, from which injury he died February 22, 1894. 
Plaintiffs applied for letters of administration February 27, 1894, 
and received letters March 19, 1894, from the probate court of Ches- 
ter County. We cannot ascertain from the case when this action 
was commenced, but it appears to have been tried March, 1895. 
The defendant appeared generally in the case, and answered on its 
merits. The complaint contained the allegation appropriate in 
such a case. We note specially that in paragraph 2 the complaint 
alleged that the policy sued on was payable to the legal representa- 
tives of Charles W. Carpenter, “at Chester, S.C.” The answer not 
only does not deny this, but expressly admits that the defendant 
mailed a policy like that described in the complaint to its agents at 
Chester, 8. C., on February 12, 1894. The answer raised an issue as 
to the delivery of the policy; alleging, on information, that it “‘ was 
not delivered to Charles W. Carpenter before the alleged accident of 
19th February, 1894.” Three affirmative defenses are also set up, 
viz.: (1) That the policy was violated by the fraud of the insured in 
not stating his true occupation,—having represented himself as pro- 
prietor of a livery stable, whereas he also occupied himself in selling 
and buying live stock, and handling the same in person, thus sub- 
jecting himself to extraordinary risks,—and that said Carpenter met 
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the alleged accident by engaging in the occupation of a hostler, and 
that his true classification was in division E, $2,000; (2) “that the 
said Charles W. Carpenter met his death by voluntarily exposing 
himself to unnecessary danger, and by gross contributory negli- 
gence, out of the line of his occupation, to wit, by the reckless and 
unnecessary handling of a mule, in the nighttime, known to him to 
be ill-tempered and dangerous;” (3) that the policy was forfeited 
by failure to furnish positive, sworn proof of accidental death to the 
company within 30 days from date of death. The case was tried 
beiore Judge Benet and a jury. On the close of plaintiff’s testi- 
mony, defendant’s counsel moved for a nonsuit on three grounds, 
as follows: (1) That plaintiffs are nonresidents; (2) that the cause 
of action did not arise in this state; (3) that no proof of death was 
furnished within 30 days. The circuit judge overruled the motion 
for a nonsuit, but declined to pass on the question of residence on 
the ground that it was a question of fact, for the jury. The trial 
resulted in a verdict for the plaintiffs for $2,500. From the 
judgment the defendant appeals. 

The first exception is: (1) *‘ Because his honor, the circuit judge, 
erred in not holding that the court of common pleas for said county 
and state was without jurisdiction to try this cause; it appearing 
from the testimony that the plaintiffs were not residents of the said 
state, and that the cause of action did not arise in said state, and 
that the subject of the action was not situated in the said state, and 
that defendant was a corporation created under and by the laws of 
another state, to wit, the state of Kentucky.” We think it clear 
that the circuit court had jurisdiction on the ground that the cause 
of action arose in this state. Section 423 of the Code of Procedure 
provides as follows:— 

An action against a corporation created by or under the laws of any other 
state, government, or country, may be brought in the circuit court (1) by any 
resident of this state, for any cause of action, (2) by a plaintiff not a resident 
of this state, when the cause of action shall have arisen, or the subject of the 
action shall be situated, within this state. 

As stated above, by the pleadings it appeared that the policy sued 
on was payable at Chester, in this state. A cause of action on a 
contract arises at the place of performance; for there the delict or 
wrong, which is the refusal to perform, takes place. Accordingly, 
in Rogers vs. Association (17 S. C., 406), this court dismissed an 
action against a foreign corporation because the policy or indemnity 
was payable in another state, on the ground that the cause of action 
arose in the state where the alleged contract was to be performed. 
Said the court, “The delict which created the cause of action was in 
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refusing to pay the mortuary benetits according to the tables of the 
association, all which, by the contract, was to be done in the office 
in Baltimore.” The same principle controlled the court in Curnow 
vs. Insurance Co. (37 8S. C., 411), but it was reached in a different 
way. In the case first mentioned, it expressly appeared that the 
place of performance was Baltimore. In thesecond case mentioned, 
it did not appear directly where was the place of performance, but 
it did appear where the contract was made, namely, in South Caro- 
lina; and the court held that, in the absence of anything indicating 
the contrary, the place of the making of a contract is presumably 
that of its performance. So that the final test as to where an action 
or a contract arises is to ascertain the place where it is to be per- 
formed. It appearing, therefore, in this case, as a verity, that Ches- 
ter, S. C., is the place where the policy sued on is payable, the 
question of jurisdiction is conclusively settled, by that fact alone, 
against the appellant. This being so, it is wholly immaterial where 
the plaintiffs reside, where the contract was made, or where the 
subject of the action is situated. Exception 1 is overruled. 

The second exception is: (2) “ Because his honor, the circuit 
judge erred in not granting the defendant a nonsuit; it having ap- 
peared from the plaintiff’s direct testimony that no sworn proof of 
the death of Charles W. Carpenter was made to the defendant com- 
pany within thirty days thereafter, although the necessity for such 
proof was, by their testimony, known to the plaintiffs.” The for- 
feiture claimed by reason of the alleged failure to file sworn proofs 
of death is purely a matter of defense; and, even though the fact 
alleged may have been brought out during the examination of 
plaintiffs’ witness, yet a nonsuit would be improper, because the 
plaintiffs have the right to show a waiver thereof, if they could: 
See Sample vs. Insurance Co., 42S. C., 14; Copeland vs. Assurance 
Co., 43 8. C., 26. This exception must therefore be overruled. 

The third exception, relating to the delivery of the policy, was 
abandoned. 

The fourth exception alleged: (4) “That his honor erred in 
charging the jury that ‘voluntary exposure to unnecessary danger’ 
meant peril actually known to a party, or words to that effect.” 
What the circuit judge really charged was this, in response to plain- 
tiffs’ request to charge: “‘ The question of voluntary exposure to un- 
necessary danger is a question of fact, for the jury, under instruc- 
tions from the court.’ That is true. In connection with that, I 
charge you that voluntary exposure to unnecessary danger also im- 
plies knowledge on the part of the deceased of the existence of the 
danger. By which I mean that, when you come to consider the 
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nature of the accident,—how it happened, why it happened,—no 
matter what the testimony may be as to the character or the nature 
of the mule Jude, you cannot hold that the deceased voluntary ex- 
posed himself to unnecessary danger unless you are satisfied that he 
knew the dangerous kicking qualities of the mule Jude. Unless 
that knowledge is brought home to him, you cannot hold that he was 
voluntarily exposing himself to unnecessary danger. The danger 
must be known to the person exposing himself. To be voluntary 
exposure to unnecessary danger, there must be reasonable cause to 
apprehend danger, and not a mere possibility of danger.” The 
defendant’s counsel requested the judge to charge as follows: “If 
you find that said Carpenter came to his death as alleged in the 
complaint, and if you find that said accident resulted from, or was 
caused by, his voluntary exposure to unnecessary danger, then the 
plaintiffs cannot recover in this action.” The judge so charged. 
Then he went on to explain, and concluded: “If the deceased 
knew that Jude was a dangerous and ill-tempered mule, addicted 
to kicking, and yet he stood near her hind feet, and slapped 
her on the rump or hip, in a way calculated to provoke her to 
kick, it is for you to say then whether or not he exposed himself 
voluntarily to unnecessary danger. Butthe question is not whether 
Jude, the mule, was a kicking mule, but the question is, did Charles 
Carpenter know it?” This charge must be considered in the light 
of the issue before the jury, which his honor doubtless had in mind. 
The answer of the defendant, in its second affirmative defense above 
stated, alleged that Carpenter met his death “by the reckless and 
unnecessary handling of a mule in the nighttime, known to him to 
be ill-tempered and dangerous.” Construed in connection with the 
issue before the jury, we cannot say that the charge was erroneous. 
We do not mean to say, nor did the circuit judge charge, that actual 
knowledge of the danger is always essential to constitute a volun- 
tary exposure to unnecessary danger. Reckless, wanton conduct, 
short of actual knowledge of danger, might, under certain circum- 
stances, be characterized as a voluntary exposure to unnecessary 
danger. Ifthe unnecessary danger be such as a reasonably pru- 
dent man ought to have known, and he voluntarily goes into it, it 
would be a voluntary exposure to unnecessary danger. The un- 
necessary danger must be known or obvious, such as prudent men 
should know. It would be very hard to prove to a jury what a 
dead man once actually knew, but it would not be so difficult to 
prove circumstances from which a jury might infer what he knew, or 
ought to have known. But there was no request that the circuit 
judge should make his charge more full and explicit than the issue 
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presented required. Furthermore, he told the jury that, “to be 
voluntary exposure to unnecessary danger, there must be some rea- 
sonable cause to apprehend danger;” and, in another part of his 
charge, in response to a request from defendant’s counsel, he said to 
the jury, “If you find that Carpenter, by a failure to exercise ordi- 
nary care, contributed to said accident, then plaintiffs cannot re- 
cover.” This was modified so as to require that the contributory 
negligence must be the proximate cause of the accident. This 
made the insured’s negligence, provided it was the proximate cause 
of the accident, a defense. Taking the charge as a whole on this 
point, plaintiff has nothing to complain of; and we cannot say it was 
erroneous, under the circumstances. 

The fifth exception is: (5) ‘“ Because his honor erred in charging 
the jury that defendant was estopped to deny a wrongful classifica- 
tion of Charles W. Carpenter made by his agents.” The charge of 
his honor on this point was as follows: “An insurance company 
cannot deny liability on a policy on the ground of misrepresentation 
and misstatements in the application, if the evidence shows that the 
application was filled out by the agents of the company, and that 
they knew all the facts in the case; that the answers to the ques- 
tions in the application were suggested by the agents themselves.” 
To this request of plaintiffs’ counsel, his honor said: “I charge you 
that is law, for a very good reason, which I may briefly state: That 
the principal is bound by the acts of his agent, when that agent is 
acting within the scope of his agency, and if it is within the scope 
of an agency of an insurance company to fill up applications, suggest 
questions and answers, and if he knows the facts with regard to the 
individual applying for the insurance, then the insurance company 
is bound by his acts when he does that, and is estopped from deny- 
ing that what the agent did was their work, because what the agent 
does is the act of the principal within the scope of his agency.” He 
further charged, in response to plaintiffs’ request: “An insurance 
company cannot plead wrong classification, if the evidence shows 
that their agents had a full knowledge of the facts, and that they 
made the classification. I charge you that, for the same reason, if 
the evidence shows you that Hamilton, one of the firm of Carpenter 
& Hamilton, agents of the company, if they were such agents; if 
the evidence shows that he had a full knowledge of the facts with 
regard to the occupation, the nature of the occupation, of the de- 
ceased, Charles Carpenter, and made the classification accordingly, 
—then I charge you that the insurance company is bound by the 
act of its agent, and cannot question the classification. If that is 
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the evidence, it is for you to say whether that is proof of anything 
or not.” We find noerror in the charge on this point. 

The sixth exception is: (6) “ Because his honor erred in charging 
the jury in respect to matters of fact, whereby he indicated to the 
jury his opinion that the plaintiffs were entitled to a verdict.” 
This exception is too general, and cannot be considered. In the 
case of State vs. Milling (35 S. C., 26), an exception, “ For that his 
honor erred in charging the jury upon matters of fact, by indicating 
plainly the opinion of the court that the prisoner should be con- 
victed so as to bias their judgment and influence and control the 
verdict of the jury against the prisoner,” was not noticed, because 
too general. This rule should be observed. It is convenient and 
important that opposing counsel may know the particular points of 
controversy, so as to prepare for them, and that the time and atten- 
tion of the court may be applied to the solution of specific questions, 
and so the orderly and systematic administration of the law will be 
promoted by the observance of this rule. It is the judgment of 
this court that the judgment of the circuit court be affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


WILSON 


vs. 
MUTUAL FIRE INS. CO., oF MONTGOMERY CouNTY.* 


The assignee of a fire policy takes it subject to a provision voiding it in case 
of other insurance. 

The collection of assessments by a mutual company, with knowledge of such 
other insurance, is a waiver. 

Where there was evidence that the original policy, together with a subsequent 
policy in another company, was laid before one of the officers with explan- 
ations of the purpose to have such policies transferred to other parties, 
and the transfers of both were approved by the officer and an officer of 
the other company who was present, the question whether the company 
had notice of other insurance was for the jury. 


N. H. Larzetere and M. M. Gisson, for Appellant. 


Henry R. Brown, Lovuits M. Cuttps, and Monteomery Evans, for 


Appellee. 
McCotuvm, J. 


The policy on which this suit was brought was issued hy the de- 
fendant company to Jacob L. Walton on the 21st day of May, 1860. 
He retained it, and paid the assessments upon it until the 4th of 
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April, 1862, when he sold the property covered by it to John B. 
Jones, to whom he transferred the policy on that day, with the ap- 
proval of the company. Jones held the policy and paid the assess- 
ments upon it until the 15th of April, 1891, when he conveyed 
the insured premises and duly transferred the policy to Harry 
Wilson, who paid the assessments upon it until March 31, 1894, 
when the principal building insured by it was destroyed by fire. 
Notice of the fire was promptly given to the president of the com- 
pany, who, in compliance with section 7 of the act of incorporation, 
appointed a committee of three from the board of managers to 
“examine and inquire into the same.” The committee reported 
performance of their duty, and that Wilson was entitled to the full 
amount of his insurance on the property destroyed. The company 
declined to pay, on the ground that the policy was rendered void, 
under article 14 of its by-laws, by other insurance upon the property 
in another company without its approval. It appears that Jones, 
on the 22d of April, 1867, obtained a policy of insurance in the 
Farmers’ Mutual Fire Insurance Company of Warminster on the 
property covered by the policy in question, and that he maintained 
the same until he sold to Wilson, to whom he transferred it, with 
the approval of the insurer, and who transferred it back to him, 
with like approval, as collateral to his purchase-money mortgage. 
It appears also that the defendant company never indorsed on its 
policy its approval of the additional insurance. The position of the 
defendant company, therefore, is that its policy “shall be considered 
sunk” since the 22d of April, 1867, although it has, from that time 
to the 31st of March, 1894, regularly made and collected assess- 
ments upon it as an existing and valid policy. If this defense was 
interposed to a suspicious or doubtful claim, there might be some 
excuse for it. But the integrity of the claim, and the good faith of 
the insured iv obtaining the second policy, are not questioned. 
True, Jones and Wilson, as members of the company, were charge - 
able with notice of the by-law on which the defense rests, but the 
policy gave them no notice of it, and whether they actually knew of 
its existence is at least doubtful. No wonder that the stockholders, 
at a meeting duly convened for the purpose of considering the 
claim, unanimously advised the payment of it. The contention of 
the plaintiff may be stated thus: (1) As he was a purchaser of the 
property insured, the transfer of the policy to him, with the ap- 
proval of the defendant company, invested him with a title to it, 
unaffected by any act of a prior holder; and (2) that the company 
was estopped by its conduct from declaring a forfeiture under 
article 14 of its by-laws. 
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The first branch of the contention is so obviously opposed to the 
decisions of this court that it cannot be sustained without reversing 
them. The law in relation to the rights of the assignee of an insur- 
ance policy is well settled in this state, and we are not persuaded 
that any departure from or modification of it is desirable. We have 
uniformly held that the -assignee of the policy “takes it subject to 
all the equities which existed between the original parties at the 
time of the assignment.” Besides, we are unable to see how the 
position of the plaintiff can be improved by a construction which 
makes the transfer to him operate as a new contract. Contempo- 
raneously with the transfer of the policy in question, Jones trans- 
ferred to him the Warminster policy, so that, according to his con- 
tention, he had a new contract with each company, and the additional 
insurance forbidden by article 14 of the by-laws of the defendant 
company. It is therefore a matter of no consequence in this case 
whether the transfer of the policy in question created a new con- 
tract between Wilson and the company, or continued an old cne, 
subject to existing equities between the original parties. 

The contention that the defendant company, by its conduct, 
waived or is estopped from asserting a forfeiture under its by-laws, 
remains to be considered. It must be conceded, we think, that if 
the company, with notice of the additional insurance, continued to 
make and collect assessments on the policy in suit without having 
indorsed thereon its approval uf such insurance, it ought in equity 
to be estopped from resisting the plaintiff’s claim on the ground of 
noncompliance with article 14. With notice of the additional insur- 
ance it was its duty to approve the same in accordance with its 
by-law, or to declare its policy forfeited. Did the company have 
notice of the Warminster policy, and, if so, when? McGlathery 
was its secretary and treasurer, and from the nature of his duties 
notice to him was notice to the company. Did he have notice of the 
additional insurance? On the 15th of April, 1891, Jones, Wilson, 
and Wertsner called at his office for the purpose of having Jones’ 
insurance policies transferred to Wilson, who was then to assign the 
policy in suit to the building and loan associution, as collateral to 
its mortgage for a loan, and the Warminster policy to Jones as coi- 
lateral to his mortgage for purchase money. The purpose of the 
parties was stated. Jones produced the policies, opened them, and 
laid them upon the table before McGlathery. The trausfers of the 
defendant company’s policy were approved by him, and the transfers 
of the Warminster policy were approved by the secretary of the 
company that issued it. In this transaction, was there any notice 
to McGlathery that the Warminster policy was upon the property 
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purchased by Wilson, and covered by the policy in suit? The de- 
fendant company insists that there was not. But, if the Warminster 
policy was not upon the property sold to Wilson, why was it trans- 
ferred to him, to be retransferred to his assignor as collateral to the 
mortgage? Certainly McGlathery was advised by the transaction 
that the policies produced by Jones were obtained by him upon his 
own property, that he was transferring them to his vendee, and that 
the agreement for the transfers included a policy issued by another 
company. We think the evidence in relation to the transfers of the 
policies on the 15th of April, 1891, should have sent the case to the 
jury on the question whether McGlathery, as the representative of 
the defendant company, then had notice of the additional insurance 
obtained by Jones in violation of article 14, and of the transfer of 
the same to Wilson. If he did have such notice, the company was 
affected by it, and it would, in view of the company’s subsequent 
action in making and collecting assessments on tbe policy in suit, 
constitute a sufficient answer to the only defense made to the plaiu- 
tiff’s claim. Aside from the question of notice, and the evidence 
pertinent to it, we discover nothing in the case which would warrant 
a reversal of the judgment. The specifications of error are sus- 
tained. Judgment reversed, and venire facias de novo awarded. 


COURT OF APPEALS OF MARYLAND. 


FARMERS’ MUT. FIRE INS. CO. oF DuG HILL 


vs. 


SCHAEFFER.* 


The insured had been accustomed to hiring portable engines about once a 
month and temporarily using them on the premises, and had hired one the 
day before and located it there. The policy provided that any ascer- 
tained increase of risk from such source must be paid for. Ten days pre- 
vious the insured had notitied the company of his custom and offered to 
pay the extra charge, but no action had been taken by the company. 

Held, That the increase of risk did not defeat the policy. 


Where it was provided that such increase of risk should be ascertained by a 
committee from the company, and a premium note given for the additional 
premium, it was a question for the jury whether the risk had been in- 
creased and such increase had caused the loss, and whether there had been 
a reasonable time for the committee to act. 


Argued before Robinson, C. J., and Bryan, McSherry, Fowler, 
Briscoe, and Boyd, JJ. 


* Decision rendered, Jan. 9, 1896. 
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Jas. A. C. Bonn, Cuas. T. Rerrsniper, and J. M. Retrsniver, for 
Appellant. 

JosepH D. Brooxs, H. M. Crasaucu, and Joun M. Roserts, for 
Appellee. 


Bryan, J. 

This is the second appeal in this case. The opinion delivered 
when the first appeal was decided will be found in 80 Md., 563; 31 
Atl, 317. The appellant brought an action to recover the loss 
which he had sustained by the destruction by fire of a bark mill and 
shed which belonged to him. It was not controverted that the 
appellee’s property had been insured by the appellant (the defend- 
ant below), and it was admitted that he had sustained a loss by fire 
to the amount of $1,500. The liability of the insurance company 
depended on the effect upon the rights of the parties which resulted 
from the presence of a portable steam engine on the premises of the 
insured. The evidence showed that, on the day of the tire, this en- 
gine occupied a position between fifty and sixty feet from the bark 
mill of the plaintiff which was burned, and that it was used for the 
purpose of grinding bark, and that the plaintiff, for about eighteen 
months before the fire, had been in the habit of hiring such engines, 
and having them brought to his bark mill, and using them for this 
purpose, at intervals of a month or six weeks. The only conditions 
of insurance referring to steam engines are the sixteenth and the 
seventeenth. It was decided on the former appeal that the sixteenth 
condition had no application to this case. The seventeenth is as 
follows :— 

That in the event of an engine being stationed on the premises, and in close 
proximity to the buildings insured by this company, then, in that event, the 
president of the company shall appoint a’ committee of three discreet men, 
who shall be members of this company, who shall proceed forthwith to said 
property, to make a fair and impartial examination, in order to ascertain the 
amount of increased risk on account of said engine; and if they shall find 
that the risk is increased thereby, then they shall take an additional premium 
note for such increase, upon which the assured shall pay 10 per centum at the 
time of the execution, and said note to be subject to the same assessments as 
other notes of said company, to meet losses by fire happening to property 
insured by this company. 

The evidence in the record relating to the engine varies from that 
presented to us on the former appeal. It was then stated that, ten 
days before the fire occurred, the plaintiff gave the general agent of 
the insurance company notice that he was then using the steam en- 
gine on his premises. The evidence in this record is to the effect 
that the engine was brought there on the 26th of February, the day 
before the fire. The plaintiff testified as follows in regard to notice 
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to the general agent: “He had a conversation with Mr. Joseph 
Schaeffer on the 17th day of February, 1892, the day after Hull’s 
fire, in which he told him that he did not want any trouble if he 
met with a loss or accident; told him, on the same day, that he used 
an engine about once a month to grind bark at his bark mill. On 
the first day Schaeffer said that ‘he did not know,’ and, on the next 
day, ‘he [said witness] was a manufacturer.’ Witness told Schaeffer 
on same day that he wanted a permit, and wanted to be made safe, 
and was willing to do anything to be made safe in case of an-acci- 
dent or loss, and was willing to pay anything, and did not want any 
trouble if he met with a loss.” Supposing this testimony to be found 
true by the jury, the question is whether the plaintiff’s right of re- 
covery is defeated. It will be seen that stationing “an engine in 
close proximity to the buildings insured” is not made a cause of 
forfeiture of the policy. It gives the insurance company the right 
to make a fair and impartial examination for the purpose of ascer- 
taining whether the risk of loss by fire is increased, and the right to 
require an additional premium note in case such increase is found 
to exist. Now, according to this testimony, the plaintiff gave the 
insurance company a full opportunity to exercise its rights. He in- 
formed its general agent that he was in the habit of using an engine, 
and that he was willing to do anything to be made safe, and to pay 
anything, and that he did not want any trouble if he met with a 
loss. There was a proffer to pay what was necessary to protect his 
rights under the policy. It was no fault of his that his offer was not 
accepted. He might reasonably infer, from the remarks of the 
general agent that “he did not know,” and that “he [the plaintiff | 
was a manufacturer,” that the insurance company did not intend to 
exact an additional premium. At all events, they did not exact one, 
when they had a full opportunity to do so. To be sure, the engine 
was not on the plaintiff’s premises at the time of the notice. But 
the general agent was informed that it was frequently and habitu- 
ally used there. This conversation took place ten days before the 
fire. Under the circumstances which we have detailed, we think 
that it would be unjust to the plaintiff to make an objection to the 
use of the engine, for the first time, after the loss by fire had oc- 
curred, and then to insist upon his failure to give a note for an 
additional premium as a cause of forfeiture. 

The plaintiff ’s second prayer fairly left to the jury the essential 
questions in the case. They were required to find whether the 
plaintiff gave to the general agent of the insurance company the 
notice above mentioned, and whether, after such notice, a sufficient 
time elapsed before the fire to enable the president of the insurance 
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company to ascertain, through the appropriate committee, the 
amount of increased risk, if any, caused by the engine, and also to 
enable the plaintiff to give an additional premium note for the 
same, if it was found to exist. If these facts were found, the prayer 
asserted, in effect, that the policy of insurance was not vacated, 
even if the risk was increased by the use of the engine, and if the 
fire was caused, in whole or in part, by such use. We think that 
the court properly granted this prayer. The jury found the facts in 
favor of the plaintiff, and their finding settled the material questions 
in the case. Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY 


HINES ) 


vs. 


MUTUAL LIFE INS. CO., or KENTUCKY. * \ 


The policy on the half-note plan in a mutual-life company provided that upon 
ceasing to pay premiums at any time the insured should be entitled to 
the equitable value of what he had paid, in cash or insurance. 


Held, That such value is to be determined by deducting the amount due on 
the notes from what he has paid in cash. The method which may be 
customary with the company is not conclusive. 


J. A. Mircnett and Epwarp W. Hinzs, for Appellant. 
S. A. Bass, for Appellee. 
Pryor, C. J. 

The appellant at the date of the insurance was 56 years of age. 
The amount of insurance was $5,000; the premium, $312. The 
policy was taken out in June, 1868, on the half-note plan. One-half 
of the annual premium was paid in cash, and the other in notes, 
until June 6, 1882, when the insured ceased to pay. The cash pay- 
ment was $2,184. Interest was paid on the notes, and deducting 
dividends from notes leaves in June, 1882, the insured indebted to 
the company $1,551, and taking this from the $2,184 leaves due the 
insured $633. The trouble in this case arises from the contract of 
insurance, that provides that when the insured ceases to pay, after 
a certain period, he shall have the equitable value of what he has 
paid, in cash or insurance, etc. There is testimony in this case, of 
an expert, showing what the custom of the company has been, and 


* Decision rendered, December 12, 1895. 
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the amount appellant is entitled to, which is about one-third of the 
amount found due by the mode ot calculation adopted, and by which 
we determine the amount due the appellant. The contract of in- 
surance affords no guide to the chancellor, and the fact that the 
appellee adopts this mode of calculation is not conclusive on the 
chancellor or the party insured. The insurance is for $5,000. The 
insured has paid in 14 years $2,184, in cash, and deducting what he 
owes from the amount he has paid, the amount found due is not 
only just, but equitable. The judgment is therefore reversed and 
remanded, with directions to enter a judgment as herein indicated. 


SUPREME COURT OF WISCONSIN. 


CAREY 
vs. 


LIVERPOOL & LONDON & GLOBE INS. CO. 


FIRST NATIONAL BANK, or Fonp pu Lac, 
v8. 


SAME.* 


When a bill of sale is given on personal property to secure a debt, which on 
its face conveys absolute title, and the debt is past due and the property 
in possession of the vendee, the latter is the sole and unconditional owner 
within the meaning of the policy. 


Statement of facts by Marsuatt, J. 

Plaintiff in each case was in possession and had the legal title to a 
quantity of wood, under a conveyance by bill of sale absolute on its 
face, but in fact as security for debts due from the Wisconsin Fur- 
nace Co. to the plaintiffs. On the 30th day of August, 1893, the 
debts were due, and exceeded in each case the value of the wood. 
Plaintiffs severally applied to the defendant for insurance against 
loss on the property by fire. Each explained to defendant's agent 
the character of the title, so that such agent fully understood the 
facts in that regard; and thereafter the defendant, through such 
agent, in consideration of the payment of $250 as premium, issued 
to plaintiff Carey a policy of insurance, insuring him against loss of 
his wood by fire till the 20th day of August, 1894, to the amount of 


Decision rendered, March 10, 1896. 
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$10,000; and a policy was likewise issued to plaintiff First National 
Bank, of Fond du Lac, in consideration of the sum of $125, insuring 
it until the 30th day of August, 1894, against loss by fire on its wood 
to the amount of $5,000. Each policy provided, among other things, 
as follows:— 

This policy shall be void if the interest of the assured be other than uncon- 
ditional and sole ownership, 
and 

No officer, agent, or other representative of the company shall have the 
power to waive any provision or condition of the policy, except such as, by 
the terms of the policy, might be the subject of agreement indorsed thereon 
or added thereto; and, as to provisions and conditions, no officer, agent, or 
representative shall have such power, or be deemed or held to have waived 
such provisions or conditions, unless such waiver, if any, shall be written 
upon or attached thereto. 

The wood was destroyed by fire, and all the conditions of the 
policy in regard to proofs of loss were complied with; and after 
waiting the time specified in the policy for the payment of the loss 
and on the failure and refusal of defendant to pay the same, these 
actions were brought on the policies. The complaint in each action 
states all the facts in regard to the assured’s title to the wood, and 
sufficient to constitute a good cause of action, unless the fact that 
the wood was held as security renders the policies void under the 
provision in regard to sole and unconditional ownership. The facts 
in regard to the title fully appearing upon the face of the complaint, 
a general demurrer was interposed in each case, which was over- 
ruled, and from the orders entered these appeals were taken. 


Capy & Cote and Gero. L. Wittiams, for Appellant. 
Epwarp S. Brace, for Respondents. 


Marsuatt, J. (after stating the facts.) 

The only question considered on this appeal is, was the assured 
the sole and unconditional owner of the property covered by the 
policy of insurance, within the meaning of the language therein in 
that regard? Each bill of sale, though it conveyed the legal title to 
the assured, nevertheless, as between the parties thereto and be- 
tween the vendee and the creditors of the vendor, constituted a 
mortgage: Bank vs. Rugee, 59 Wis., 221; Lamson vs. Moffat, 61 
Wis., 153; Bank vs. Damm, 63 Wis., 249, cited in appellant’s brief. 
But otherwise the vendee, being in possession of the property, and 
the debt past due, was the sole and unconditional owner thereof, 
and was such within the meaning of the contract of insurance: May, 
Ins., §§ 286, 286c; Hubbard vs. Insurance Co., 33 Iowa, 325. The 
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principle which here controls was applied in Johannes vs. Fire Office, 
70 Wis., 196; Insurance Co. vs. Dunham, 117 Pa. St., 460, and other 
cases cited in respondent’s brief. Indeed, the law in relation to the 
subject is so well settled that it would be useless to enter upon any 
extended discussion of the matter. This conclusion renders unneces- 
sary the consideration of any other question argued in the briefs of 
counsel. The order overruling the demurrer in each case is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


JOHNSTON 
v8. 


NIAGARA FIRE INS. CO.* 


The insured property was described as ‘‘ stock of cloth, cassimeres, clothing, 
trimmings, and all other articles usual in a merchant tailor’s establish- 


ment.” By a printed provision ‘‘ patterns” were not to be construed as 
covered. 


Held, That ‘‘ patterns” were not covered under ‘all other articles usual,” ete. 


Watson & Buxton and Jones & Parrerson, for Appellant. 
Guienn & Manty, for Appellee. 
Cuark, J. 

When there is a conflict between the written part of the policy 
and the printed part, as, for instance, if the “tailor’s patterns” had 
been named as insured, and the printed general exception had ex- 
cluded any liability, as it does for “ patterns,” then the written part 
of the policy would govern: 1 May, Ins., § 177, and numerous cases 
cited; Wood, Ins., p. 153, note 3. Or, if it were doubtful whether 
the ‘“ patterns ” were embraced in the general exception, the doubt 
must be resolved in favor of the assured: 1 May, Ins., § 175, and 
cases cited. But here the property insured is described as the 
plaintiff's “stock of cloth, cassimeres, clothing, trimmings, and all 
other articles usual in a merchant tailor’s establishment.” “ Pat- 
terns” are not named as being insured. They could only come with 
the words “all other articles;” and, when that construction is asked 
to be placed upon the contract, we find in another part of the eon- 
tract an express stipulation that “ patterns” are not to be construed 
as covered by that policy. It is not the case of a conflict between 


* Decision rendered, April 7, 1896. 
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the words of the written and printed parts of the policy, nor is it 
the case of a doubtful exception; but, upon the face of the policy, 
“ patterns ” are not specially included by name, and they are specially 
agreed to be excluded. No error. 


SUPREME COURT OF WISCONSIN. 


THOMPSON 
v8. 


CALEDONIA FIRE INS. CO.* 


Where it appeared that the insured dwelling had been unoccupied for more 
than seven days, contrary to the provision of the policy, a verdict for the 
company was properly directed by the court. 

In such case a court may, at its discretion, allow the company to amend its 
answer at the trial by setting up an affirmative allegation of non-occupancy. 


F. C. Weep, for Appellant. 
Gotpsere & Hoxte and C. W. Fevxer, for Respondent. 


Winstow, J. 

This is an action upon a fire-insurance policy issued by the de- 
fendant, a mutual, town fire-insurance company, upon the plaintiff's 
dwelling-house, which was thereafter, during the life of the policy, 
destroyed by fire. The policy contained this provision, among 
others: “Sec. 17. This company will not insure any unoccupied 
dwelling-house, nor will they pay any loss on a dwelling which at 
the time of the loss or damage has remained unoccupied seven 
days.” Upon the trial it appeared, without dispute, that the house 
was unoccupied at the time of the fire, and had been so unoccupied 
for more than seven days continuously. Upon this fact the court 
directed a verdict for the defendant, and we do not see how any 
other course could have been pursued. The original answer did not 
contain an affirmative allegation of non-occupancy, and the court al- 
lowed an amendment setting up such fact, upon the trial. This is 
claimed to be error, but the claim is untenable. The power of the 
court, in its discretion, to allow amendments to the pleadings even 
upon the trial, is too well known to require argument or authority in 
its support. There does not seem to have been any abuse of such dis- 
cretion here. The court, as a condition of the amendment, offered the 


* Decision rendered, March 27, 1895. 
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plaintiff a continuance, at the defendant’s expense, in case she found 
that she could not proceed, but she chose to proceed with the trial. 
There are no facts in the case showing a waiver by the company of 
the defense. Judgment affirmed. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Lien oF Mutvcat Company. 


In the case of Farmers’ Mutual Fire Insurance Association vs. Burch, 
decided by the Supreme Court of South Carolina, April 16, 1896, it 
was held that where a mutual company had issued a policy before 
the act under which it was incorporated had been approved, it 
failed to acquire the lien on the property of the holder of the policy 
for his share of losses and expenses, which was provided for in its 
charter. 
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SUPREME COURT OF CALIFORNIA. 


McKENZIE 
v8. 


SCOTTISH UNION & NATIONAL INS. CO." 


The policy on a sawmill provided that a watchman should be on duty con- 
stantly day and night about the buildings; also that it should be void if 
the mill was shut down for 30 days without consent. 


Held, That an employe engaged to take charge of and watch the mill and do 
work there during the day, who slept in a house 350 yards distant and 
visited it several times at night, did not comply with the requirements 
regarding a watchman. 


Held, That, where the warranty is promissory, the immateriality of its breach 
will not avoid forfeiture. 


Held, That under such promissory warranty a forfeiture is not prevented by 
a statutory provision that an insurer ‘‘is not exonerated by the 
negligence” of insured or his agents. 


— That a mill which had stopped running for the winter was ‘ shut 
own. 


Van Ness & Repman, for Appellant. 
Frank H. Suort, for Respondent. 
Searzs, C. 

Action to recover for loss by fire upon insurance policy. Briefly 
stated, the facts are as follows: “On February 20, 1893, the defend- 
ant company executed in favor of one James Karnes its policy of 
insurance, insuring the said Karnes against loss by fire of a certain 
sawmill and the machinery therein contained, for one year from 
and after said date. One of the stipulations of the policy was as 
follows:— 


Warranted by the insured that during such time as the within-described 
buildings or works are idle or notin operation, whether closed for repairs or 
during the absence of workmen, or otherwise (except as otherwise herein 
stated), one or more watchmen shall be on duty constantly, day and night, in 
and immediately about the said buildings or works; and, if the said build- 
ings or works shall at any time remain shut down for more than thirty (30) 
days, notice shall be given this company, and permission to remain so shut 
down be obtained and indorsed hereon, or this policy shall be null and 
void. Permission granted for the above-described mill to remain idle until 
May 1, 1893. 


On September 22, 1893, Karnes transferred the insured property 
to plaintiff; and on September 26, 1893, with the consent of the 
company, assigned to him the policy of insurance thereon. On 


* Decision rendered, May 5, 1896. 
VoL. XXV.—36. 
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December 8, 1893, the property was destroyed by fire. The amount 
of the loss was fixed by appraisal, and the only questions in the case 
arise out of alleged breaches of the watchman’s warranty clause, 
which we have quoted.” The facts in this connection are ag follows: 
The plaintiff took possession of the property under his conveyance 
of September 22, 1893, in the latter part of October. The mill did 
not run from the date of plaintiff’s purchase until it was burned, on 
the 8th day of December, 1893; but there was a quantity of lumber 
on hand which had been previously sawed, and which was 
transferred to plaintiff, and plaintiff had men employed in shipping 
this lumber. No application was at any time made by plaintiff, 
or on his behalf, to the defendant company, for leave to have the 
insured buildings or works described in the policy shut down or 
remain idle and not in operation, and no consent thereto was made 
or given by the defendant, or indorsed on the policy. The plaintiff 
did inform Mr. Shepard, the local agent at Fresno, that the mill had 
been shut down. This was shortly after the mill had been shut 
down. The mill in question was a steam sawmill for sawing logs 
into lumber, and for making trays, sweat boxes, ete. 

The testimony in reference to the watchman at the mill tends to 
show that plaintiff was not himself at the mill. He says that on the 
last of October or first of November, as he thinks, he employed one 
C. H. Smith to go to the mill, take charge of the property, and 
watch it generally, and gave him authority to employ men, as he 
wanted them, to move out the lumber. He was employed to watch 
the mill, and to employ men and prepare the lumber for shipment. 
C. R. Smith was a witness on behalf of plaintiff, and, after stating 
that he was experienced as a lumberman and had worked at the 
mill prior to plaintiff’s purchase, said, in substance, that plaintiff 
employed him on the 7th or 8th of November, 1893, to go to the 
mill, take charge of the property, and to do everything necessary to 
its protection, to see to shipping the lumber and everything of that 
kind, and to send the bills to him. “He told me to keep a watch- 
manupthere; * * * to keep a night watchman just as long as 
I thought it necessary to do it; and to take the night watchman off 
whenever I thought the property was safe without one; and to use 
my own judgment in regard to it, and I done so. I kept a night 
watchman at Mr. McKenzie’s expense after I went up there. I 
think thirteen days I had a night watchman.” He then explained 
that he found the watchman asleep; discharged him; McKenzie 
(plaintiff ) paid him; and after that he (Smith) did the night watch- 
ing himself. Smith, with three or four men, were working during 
the day getting lumber out for shipment. Smith slept in a house 
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about 350 to 400 yards from the mill, from which house the mill 
was only partially visible. Plaintiff told the witness that he did not 
think it necessary to employ a watchman after the storms came, and 
said to him, “ Whenever it starts to rain or snow, you let the night 
watchman go;” and, after the 14th of October, Smith “ did all the 
watching that was done, both day and night.” His habit was to 

remain up until 10 o’clock p. m., go to the mill at that hour, look 
around, go to his house, and to bed, “and then wake up in the mid- 
dle of the night, perhaps two or three o’clock, and go down to the 
mill again, and take a walk around down through there, and would 
then go back and retire for the balance of the night.” On the night 
of the fire (December 8, 1893), Smith and the men in his employ 
were in the house aforementioned, when he heard the bark of a dog; 
whereupon he went to the mill, and apparently found everything all 
right, whereupon he returned to the house, and went to bed; it be- 
ing then about 11:15 o’clock. At about 12:15 a. m. he awakened, 
and found the mill on fire; and, when he reached the premises, the 
tray house was fallen in. The belts, pulleys, etc., had been taken off 
the machinery, and housed; the cylinders opened and oiled; and all 
that was deemed necessary to protect the machinery for the winter 
had been done from the middle to the last of November, or perhaps 
as late as December 5th. Smith worked during the day with the 
other men in shipping lumber,—superintending them, and did not 
“work hard,” and at night watched, as before stated. On his 
redirect examination, Smith stated that plaintiff stated to bim 
“that, in order to protect the insurance policy, he had to have a 
night watchman, and instructed me positively we had to have a night 
watchman at the mill; but he gave me discretion to employ a 
night watchman at his expense, or do it myself,” etc. Healsogave it 
as his opinion as a millman that the mill was not shut down when 
it stopped working, but only when it was dismantled for the winter. 

The plaintiff and Smith were the only witnesses in the case. 
Many of the expressions here referred to or quoted were repeated 
in one form or another, but the foregoing is believed to be a fair 
synopsis of the evidence upon the mooted points. 

Upon the close of the testimony on behalf of plaintiff, counsel for 
defendant moved the court to grant a nonsuit, upon the grounds: 
(1) That it appeared from the evidence that continuously from the 
26th day of September, 1893, down to and including the date of the 
destruction of the property by fire, the insured buildings or works 
were idle, and not in operation, and that no watchman was on duty 
constantly day and night, etc., as required by the policy of insur- 
ance; and (2) upon the ground that the insured buildings or works 





564 Supreme Court of California. [Aug., 


were shut down for more than 30 days prior to the time of the fire, 
within the meaning of the warranty, and that at no time did the in- 
sured apply to or obtain from defendant permission that said works 
should remain shut down, nor was any consent thereto given or in- 
dorsed on the policy. The court overruled the motion, to which 
ruling counsel for defendant excepted, and the ruling is assigned as 
error. The cause was then submitted to the jury, and a verdict ren- 
dered in favor of plaintiff. This appeal is from a final judgment 
rendered upon the verdict, and from an order of the court denying 
defendant’s motion for a new trial. 

We shall first consider what may be termed the “watchman 
clause” in the policy, which we repeat :— 

Warranted by the insured that during such time as the within buildings or 
works are idle or not in operation, whether closed for repairs or during the 
absence of workmen, or otherwise (except as otherwise herein stated) one or 
more watchmen shall be on duty constantly, day and night, in and immedi- 
ately about said buildings or works, * * * or this policy shall be null 
and void. 

“Warranties,” as is said by May in his work on Insurance, at sec- 
tion 157, “are distinguished into two kinds: Affirmative, or those 
which allege the existence at the time of insurance of a particular 
fact, and avoid the contract if the allegation be untrue; and promis- 
sory, or those which require that something shall be done or omit- 
ted after the insurance takes effect and during its continuance, and 
avoid the contract if the thing to be done or omitted be not done or 
omitted according to the terms of the warranty.” In the matter of 
affirmative warranties, depending upon the statements made by the 
insured in his application, much discussion and some variance of 
opinion is to be found in the cases, touching their materiality to the 
risk, whether made for other purposes than a warranty, whether 
immaterial, unguarded, or superfluous, etc. In the present case we 
are confronted with no difficulty of this character. The case is one 
of an express promissory warranty, which has been detined as fol- 
lows: “An express warranty is a stipulation inserted in writing on 
the face of the policy, on the literal truth or fulfillment of which the 
validity of the entire contract depends. By a warranty the insured 
stipulates for the absolute truth of the statement made, and the 
strict compliance with some promised line of conduct, upon penalty 
of forfeiture of his right to recover in case of loss should the state- 
ment prove untrue, or the course of conduct promised be unfulfilled. 
A warranty is an agreement in the nature of a condition precedent, 
and, like that, must be strictly complied with. Whether the fact 
stated or the act stipulated for be material to the risk or not is of 
no consequence, the contract being that the matter is as represented, 
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or shall be as promised; and unless it prove so, whether from fraud, 
mistake, negligence, or other cause, not proceeding from the in- 
surer, or the intervention of the law or act of God, the insured can 
have noclaim. * * * One of the very objects of the warranty is 
to preclude all controversy about the materiality or immateriality of 
the statement. The only questivn is, has the warranty been kept ? 
There is no room for construction, no latitude, no equity. If the 
warranty be a statement of facts, it must be literally true; if a 
stipulation that a certain act shall or shall not be done, it must be 
literally performed:” May, Ins., § 156, and cases cited. The forego- 
ing quotation is but the enunciation in brief form of a principle laid 
down by all the writers on the subject of insurance, and enunciated 
in the leading cases of this country and England. In Wood vs. In- 
surance Co. (13 Conn., 533), a leading case on the subject of war- 
ranty, Sherman, J., said: “If a house be insured against fire, and 
the language of the policy is ‘warranted, during the policy, to be 
covered with thatch,’ the insurer will be discharged if during the 
insurance the house should be covered with wood or metal, although 
his risk is diminished; for a warranty excludes all argument in re- 
gard to its reasonableness, or the probable intent of the parties.” 
Marshall on Insurance (page 249), in discussing the question, says: 
“Tt is also immaterial to what cause the noncompliance is attribut- 
able; for if it be not in fact complied with, though, perhaps, for the 
best of reasons, the policy is void.” Parties may contract as they 
please. When a condition precedent is adopted by them in their 
contract, the courts will not inquire as to its wisdom or folly, but 
must exact its strict, or at least substantial, observance. 

When we apply these rules of law to the language of the warranty 
in the present case, and to the acts of the insured in compliance 
therewith, we are forced to the conclusion that there was neither a 
literal nor a substantial compliance with the terms of the warranty. 
The mill was idle and not in operation from the latter part of Sep- 
tember until the date of the fire in December. To have a watch- 
man who during the night only visited the works before bedtime, 
and again at 2 or 3 o’clock in the morning, and who during the rest 
of the night slept in a house from 350 to 400 yards from the mill, 
and from which it was only partially visible, is far from complying 
with a covenant or warranty that “during such time as the within- 
described buildings or works are idle or not in operation, whether 
closed for repairs or during the absence of workmen, or otherwise, 
one or more watchmen shall be on duty constantly, day and night, 
in and immediately about the said buildings or works.” We assume 
that during the day the witness Smith and the men engaged with 
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him in removing lumber from the mill yard were in such proximity 
to the mill as to enable them to watch it; but to sleep over a fifth 
of a mile from it at night, and to only visit it twice during each 
night, was not to be on duty as a watchman constantly, and imme- 
diately about the buildings; and, as was said in Rankin vs. Insur- 
ance Co. (89 Cal., 203, 26 Pac., 872): “In the case before us the 
terms of the warranty are explicit as to the time of keeping a watch, 
and, on the undisputed evidence, we think the court ought to have 
held that the plaintiffs had not complied therewith.” We concur 
also in the further remark of Paterson, J., in that case, that “we do 
not need a dictionary nor law books, nor the testimony of an expert, 
to tell us that a man who is employed to watch in the daytime, and 
who is permitted to sleep at night, is not a watchman at night.” 
See, also, Wenzel vs. Insurance Co., 67 Cal., 440; Trojan Min. Co. 
vs. Fireman’s Ins. Co., 67 Cal., 27; Wood, Ins., 439; id. (2d Ed.) 
433-439. 

The respondent contends that there was testimony tending to 
show that plaintiff employed a competent watchman to watch the 
premises day and night, and, if there was any negligence, it was 
that of the watchman, and that he is exonerated by section 2629 of 
the Civil Code. That section is as follows:— 

An insurer is not liable for a loss caused by the wilful act of the insured ; 
but he is not exonerated by the negligence of the insured, or of his agents or 
others. ° 

The ordinary negligence of the insured and his agents has long 
been held as a part of the risk which the insurer takes upon him- 
self, and the existence of which, where it is the proximate cause of 
the loss, does not absolve the insurer from liability; but willful ex- 
posure, gross negligence, negligence amounting to misconduct, etc., 
have often been held to release the insurer from such liability. To 
set at rest questions involving the different degrees of negligence, 
and the results following therefrom, we may reasonably suppose, 
was the object of the framers of our Civil Code. Under section 
2629, supra, the nice distinctions often made necessary are dispensed 
with; and the general proposition is established that no form of 
negligence on the part of the insured, or his agents or others, lead- 
ing to a loss, avoids the policy, unless it amounts to a willful act on 
the part of the insured. The Code thereby sets at rest a fruitful 
cause of litigation. This section was not intended, however, to 
absolve the insured from the performance of those acts which he 
has expressly covenanted to perform. To do this would be not to 
measure his conduct and obligations under the contract, but to 
abrogate it. When the insured in the present case warranted, in 
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case the mill was idle and not in use, to have a watchman on duty 
constantly, day and night, in and immediately about the buildings 
or works, he bound himself to the performance of specific acts, 
from the performance of which no negligence could exonerate him. 
It may well be that had the plaintiff complied with the warranty by 
keeping a watchman on duty, as specified in the policy, that negli- 
gence of the watchman as to the manner of discharging such duty 
would come within the letter and spirit of section 2629, supra. 
Whether this result would follow in such a case it is unnecessary to 
determine, as the question is not involved. The case at bar does 
not present an instance of the negligent performance of a contract 
of warranty, but of an entire omission to perform a vital portion of 
such contract. The object of promissory warranties is usually to 
‘bind the insured to the performance of certain acts which but for 
such warranty he would not be bound to perform. Ordinary negli- 
gence by the insured did not, prior to the adoption of our Code, re- 
lease the insurer from liability; yet it has always been held that the 
conditions of an express promissory warranty were binding upon 
the insured according to their tenor and legal effect. All that our 
Civil Code has done in relation to negligence is to declare that his 
negligence shall not, or that of his agent, etc., shall not, exonerate 
the insurer. But the same Code provides that 

A policy may declare that a violation of specified provisions thereof shall 
avoid it; otherwise the breach of an immaterial provision does not avoid the 
policy. 

Civil Code, § 2611. Section 2612 is as follows:— 

A breach of warranty, without fraud, merely exonerates an insurer from 
the time that it occurs, or where it is broken in its inception prevents the 
policy from attaching to the risk. 

The whole article of the Code on warranties would be rendered 
practically inoperative if mere negligence could abrogate the 
several provisions thereof. 

Counsel for respondent relies upon Sierra Milling, Smelting & 
Mining Co. vs. Hartford Fire Ins. Co. (76 Cal., 235), in support of 
his contention here. That case involved the liability of an insur- 
ance company under a similar clause in reference to a watchman. 
The facts showed a substantial compliance with the terms of the 
warranty, and the only thing in the case tending to uphold the con- 
tention here is an expression in the opinion not necessary to the 
determination of the case, wherein the learned commissioner who 
wrote the opinion, in alluding to the allegations of the answer, says: 
“To us this seems to be nothing more than an allegation of negli- 
gence on the part of the watchman, and for this the plaintiff was not 
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responsible, under section 2629 of the Civil Code.” The expression 
was evidently only used to show that, in the view of the writer, the 
section referred to qualified the character of the services required 
by a watchman, who was at his post substantially as required by 
the letter of the warranty, and has no application to a case in which 
the watchman required to be on guard was quietly sleeping over 
1,000 feet away. As the evidence of plaintiff all showed affirma- 
tively a nonfulfillment of the warranty, the court, in the present 
instance, should have granted defendant’s motion for a nonsuit; and 
the verdict of the jury, on precisely the same evidence, was con- 
trary to law. 

2. We are also of opinion that there was a violation by plaintiff of 
the further clause in the warranty under which, “if the buildings or 
works shall at any time remain shut down for more than thirty (30) 
days, notice shall be given this company, and permission to remain 
so shut down be obtained, and indorsed hereon, or this policy shall 
be null and void.” The testimony of plaintiff is full and explicit to 
the effect that the mill was idle and not in use from September 25th 
to December 8th, the date of the fire. No lumber was cut, and 
nothing was done in or about the property except to take away and 
ship lumber previously cut, except that in the latter part of Novem- 
ber they prepared the machinery for winter, by removing belts, etc. 
It is true that the witness Smith gave it as his opinion that the mill 
was not “shut down” as long as they were shipping lumber; but we 
see nothing in the testimony to call for the opinion of an expert. 
To say that a sawmill is shut down when it is not running and is idle 
is to use an expression which is perfectly plain and easily under- 
stood by the average layman, and calls for no expert opinion. To 
assert the contrary is idle. It would be but little more unreason- 
able to say that a train standing at a station had not stopped, be- 
cause freight was being delivered from the cars. The plaintiff said 
in his testimony: “I told Mr. Shepard that it was shut down. Mr. 
Shepard is the local agent of the defendant here at Fresno. I told 
him that the mill had been shut down. This was after the mill had 
been shut down,—shortly afterwards. I made no application to 
Mr. Shepard or anybody else to indorse consent upon the policy, 
and, as a matter [of] fact, I never obtained written consent from Mr. 
Shepard or anybody else to have the mill remain shut down.” 
Under such circumstances we are of opinion that there was a viola- 
tion of the second clause of the warranty in not applying for and 
procuring the consent of the insurer to be indorsed upon the policy 
for more than 30 days after the works shut down. 
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We recommend that the judgment and order appealed from be 
reversed, and a new trial ordered. 

We concur: Haynes, C.; Britt, C. 

Per Curia. For the reasons given in the foregoing opinion, the 
judgment and order appealed from are reversed, and a new trial 
ordered. 


SUPREME COURT OF PENNSYLVANIA. 





























JONES 


: 


ALLIANCE MUT. FIRE INS. CO., or | 


APPEAL OF KINNEY.* 


On the issue as to whether an insurance policy which provided for its termi- 
nation by either party, and that on nonpayment of assessments after 30 
days’ notice, insurer might collect the same with 25 per cent additional 
for cost of collection, but which did not provide for a forfeiture for such 
nonpayment, had been abandoned by insured, it appeared that insured, 
on receipt of a notice of an assessment, which stated that nonpayment 
would cause the policy to cease until the assessment was collected, with 
the 25 per cent additional for costs, failed to take any notice thereof, and 
soon thereafter took out another policy in another company, for the 
amount of the policy in suit, additional insurance being allowed by the 
policy. Eight months afterwards his property was burned. There was 
also evidence of statements by insured to the effect that he considered the 

olicy worth wee on account of the financial condition of the insurer. 
Tame denied that he had intended to abandon the policy. Held, that 
a finding that insured had abandoned the policy was warranted. 





The opinion of the court below, rendered per G. A. Enpuicu, J.» 
was as follows:— 

“On November 23, 1889, the defendant company issued to L. H. 
Kinney, the exceptant, a policy of insurance in the sum of $1,000 on 
his machinery, worth about $5,000, for the term of ‘five years from 
the first day of December, 1889, at 12 o’clock noon, to the first day 
of December, 1890, at 12 o’clock noon,’—an ambiguity sufficiently 
explained by the indorsement on the policy, ‘Expires December 1, 
1894.’ A copy of the application, but not of the company’s by-laws, 
was attached to the policy. The application contains a stipulation 
on the part of the exceptant, in the event of insurance, to pay such 
assessments as the directors of the company may make, and, for 
nonpayment thereof within 30 days after notice of the assessment, 
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to pay 25 per cent thereon additional, for expenses of collection: 
See Insurance Co. vs. Groff, 154 Pa. St., 200; 26 Atl., 63. There is 
no stipulation in policy or application to the effect that a failure to 
pay an assessment shall work a forfeiture of the contract. Upon 
the face of the policy was pasted, at the time of its issuance, the 
statement of the subject-matter of the insurance, followed by the 
words, ‘Other insurance permitted without notice until required, — 
the whole over the signature of the defendant’s insuring agent. At 
the time of this insurance, and including it, exceptant’s total insur- 
ance was $5,000. About January 20, 1891, he was notified of an as- 
sessment of $7.50 upon his policy, the notice containing a statement 
that nonpayment for 30 days would cause the insurance to cease 
until payment, and would require its collection by the company’s 
collector, with 25 per cent added. The assessment was not paid. 
There is some evidence of a subsequent notice sent to him in July, 
1891, by the company, declaring the suspension of his policy by 
reason of the said nonpayment. The right, at least as to the com- 
pany, to suspend, would seem clearly included in the right to 
terminate: See infra. But as the fact of such notice rests directly 
upon the testimony of witnesses heard before the master, and as he 
does not find it to be a fact, I assume that is not a fact: See 
Phillips’ Appeal, 68 Pa. St., 130, 138. On September 2, 1891, ex- 
ceptant’s insurance in other companies amounted to $5,000; that is 
to say, if the policy in defendant company was still in force, he had, 
since its issuance, increased his insurance by $1,000 additional in- 
surance. On that date, the property was destroyed by fire. There- 
upon the exceptant proceeded to make proof of his loss, and, the 
company having, on November 28, 1891, gone into the hands of a 
receiver, presented his claim before the master, who disallowed it. 
Hence these exceptions, which, I may say without derogation to 
any one, were supported by a most carefully prepared and ingenious 
argument. 

“It seems to be very well settled in our law that a principal, in 
accepting the benefit of a contract made for him by his agent, is 
bound to accept the terms in which it was made by the agent, 
whether in doing so the agent exceeded his authority or not: Caley 
vs. Railroad Co., 80 Pa. St., 363; Keough vs. Leslie, 92 Pa. St., 424; 
Jones vs. Association, 94 Pa. St., 215. There is no similarity be- 
tween such a case and that discussed by the supreme court in 
Mitchell vs. Insurance Co., 51 Pa. St., 402, 410-412. The additional 
insurance taken by the exceptant, therefore, without notice to de- 
fendant company, cannot be deemed to have avoided his policy in 
the latter, because of the existence of a general stipulation in the 
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policy, which, in the absence of the special agreement here made 
with the agent, would have had that effect. It is probably also true 
that there can be no question in this case of a forfeiture, strictly 
speaking, of the policy by the defendant company against the will 
of the exceptant by reason of nonpaymeut of his assessment. The 
rule is that a forfeiture never takes place until declared by the com- 
pany or its competent officers: Watkins vs. Association, 97 Pa. St., 
514. And the right to declare and enforce such forfeiture, if it ex- 
isted at all, existed by virtue of the by-laws of the company. They 
are not attached to the policy, as required by Act May 11, 1881 
(P. L., 20), and therefore cannot be looked at: Haverstick vs. Asso- 
ciation, 156 Pa. St., 333; 27 Atl., 245. Hence there is no evidence 
of such a right in this case; the only consequence of which there is 
any evidence being that declared by the stipulation in the applica- 
tion for a 25 per cent addition to the assessment after 30 days’ notice 
and nonpayment. But while the company may have had no right, 
so far as appears from the evidence, to forfeit the policy as against 
the will of the insured, there is certainly no rule of law which com- 
pels it to be kept alive against the concurrent desires of both the 
insured and the insurer. The policy, indeed, provides that ‘this 
insurance may be terminated at any time by request of the assured 
or by the company on giving notice to that effect.’ That is a provi- 
sion, however, relating only to the right of either party to end the 
contract. Its terms are binding in cases which it is intended to 
govern, and cannot interfere with the right of both parties by mu- 
tual consent to adopt their own method of ending their relations. 
The question, then, comes down to this: Was there, or was there 
not, an extinguishment of exceptant’s policy in defendant company 
by mutual consent of both parties? If it is a fact that, when the 
exceptant neglected to pay his assessment, his intention was and 
thereafter continued to be, to abandon the policy; that the company 
acquiesced in that intention; and that, for any period of time there- 
after, both understood that their relations were at an end, that the 
policy was dead,—such must be the legal effect given to their acts, 
and whether that effect be styled a rescission or a surrender or a 
cancellation or a forfeiture or an abrogation or anything else is quite 
immaterial. It certainly cannot be equitable for one of the parties 
to such an understanding, upon the subsequent occurrence of that 
which makes it desirable to him to hold the other to the original 
contract, suddenly to change his mind, and because of the omission 
to give that formal notice which either might have given, which 
would have put their mutual understanding beyond doubt or ques- 
tion, but the absence of which has not prejudiced or misled either in 
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the least degree, to assert that the policy was still in force, and come 
down upon the other for performance of his part of the bargain 
when his own has remained deliberately unperformed. 

“The master has found that the exceptant intended, when he 
neglected to pay his assessment, to be done with the defendant 
company. That, supposing that finding to be correct, the latter 
acquiesced, cannot be doubtful. True, it did not notify the except- 
ant that the policy was terminated. But, in notifying him of the 
assessment and requesting payment, it had declared to him, in ad- 
vance, that, after 30 days, the insurance would be suspended until 
payment. True, again, it did not procure a return of and formally 
cancel the policy, though it seems to have been marked ‘ Canceled’ 
upon the books. But, as between the parties to an instrument, 
there is no special virtue in a formal cancellation of it: Callahan’s 
Appeal, 124 Pa. St., 138, 144; 16 Atl., 638. And the company did 
what was worth a great deal more to the exceptant than formal no- 
tice and cancellation, and what gave him quite as much information, 
and was equally significant of the company’s attitude; it forbore to 
make any attempt to collect the assessment. As bearing upon the 
question of the company’s assent to the extinguishment of the 
policy, there is no analogy between such a state of facts and that 
passed upon in McAllister vs. Insurance Co., 101 Mass., 558. In 
the latter case the insured had paid part of the premium required 
to be paid before the contract became binding, and gave a note for 
the balance. This note was not paid by the insured, and he ex- 
pressed his intention or desire to abandon the whole thing. But 
the company retained what ke had paid, as well as his note, which 
was always enforceable against him; and for that reason, in the ab- 
sence of any evidence of its consent to the proposed abandonment, 
and in the face of evidence justifying an inference that the nonpay- 
ment of that premium (as distinguished from premiums accruing 
after the policy was in force) was not understood as warranting re- 
scission of the contract, the company was held not to be in a position 
to assert an abandonment by mutual consent. 

“There remains, therefore, only the question whether the evi- 
dence before the master sustains his finding of a relinquishment of 
the policy by the exceptant. That evidence consists, in the first 
place, of the testimony of the exceptant himself. After explaining 
that, a year before the fire, he had put in a new roller for $1,200, in 
which he had a half interest (which fact is relied upon by counsel as 
explaining the increase of insurance already referred to), he testifies, 
on cross-examimation: ‘Q. Prior to the time that the fire occurred, 
had you not refused to have this policy in the Alliance Mutual Fire 











1896.] Jonesvs. Alliance Mut. Fire Ins.Co.— Appeal of Kinney. 573 


Insurance Company, and had you not actually ignored that policy 
altogether, and taken out other insurance in place of that? A. No, 
sir. Q. And was that not the reason you didn’t pay this assess- 
ment? A. No, sir. Q. Did you not tell Mr. Van Reed, George 
Ruth, and myself (Wm. D. Horning, Esq.), in the office, that, in fact, 
you didn’t consider the policy any good, and that you had ignored 
it, and taken out other insurance? A. I didn’t say that.’ It con- 
sists, in the next place, of the testimony of George Ruth and Mr. 
Van Reed, the former being as follows: ‘Q. If Mr. Kinney stated 
anything in reference to this policy, state what it was, as far as you 
recollect? A. Mr. Kinney made this statement in answer to ques- 
tions put to him as to why he didn’t pay the premiums and assess- 
ments: That he had not considered the policy as being worth any- 
thing, having learned, after signing the application, that the 
company was not responsible or reliable, and he didn’t consider it so 
himself from the conversation he had or the information he re- 
ceived, and that he took out insurance in other companies in place 
of this Alliance Mutual Fire Insurance Company’s policy. That was 
the substance of the conversation. Q. Anything further? A. 
Further, that he considered the policy no good and void, because 
of his having paid no assessment except the first premium. Q. 
What did he say about not intending to hold the company at that 
time? A. He considered the policy void for not having [paid] pre- 
miums or assessments. Q. What reason did he give afterwards for 
making this claim? A. He gave his reason in this way: That hav- 
ing been informed by parties who seemed to understand what they 
were talking about that that was no forfeiture of the policy,—his 
failing to pay premiums and assessments,—because of the failure of 
some other companies in which he had policies, he thought he 
might on that ground collect from this company, because the insur- 
ance he got would not let him out near the amount of loss he had, 
because of the failure of some of the companies he had policies in.’ 
On cross-examination: ‘Q. He didn’t say he had surrendered this 
policy? A. He understood it to be surrendered. Q. Now, what 
did he say? Did he say he had surrendered this policy? A. He 
didn’t exactly say he had surrendered it, not in so many words, but 
that he had not considered himself as being insured under this 
policy.’ Mr. Van Reed’s testimony corroborates the foregoing: ‘Q. 
What did he [Kinney] say was his reason for not paying his assess- 
ment? A. That he had reinsured in other companies, and he failed 
to receive sufficient to pay his loss) * * * Reinsured in them 
in place of the Alliance Mutual Fire Insurance Company. Q. What 
reason did he give for doing that? A. He considered that the 
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company was worthless,—that the company was not good; and, be- 
sides, that he had not paid his assessment, and he didn’t know 
whether he could recover or not. Q. What reason did he give after- 
wards for making his claim in this company? A. Because he failed 
to receive sufficient in other companies. * * * On cross-exam- 
ination: ‘He didn’t say he had surrendered his policy; he simply 
said he had no confidence in the company.’ Next, there is the tes- 
timony of &. T. Cross, the agent who took this as well as other in- 
surance procured by exceptant: ‘Q. What do you recollect that Mr. 
Kinney said in reference to the Alliance Mutual Fire Insurance 
Company, or as to his policy in that company? * * * A. My 
recollection is that he, in talking about his claim against the several 
companies, for the purpose of getting a compromise from the 
Quaker City and my claim, said that his loss was not as large as 
what he seemed to think it was, and stated that the Alliance and one 
other company (I think it was the People’s, of Harrisburg), he didn’t 
expect to make any claim against them; that they were companies 
that he couldn’t make anything out of; and that he didn’t think he 
would make any claim,—that is, they were insolvent. He claimed 
those companies were insolvent, and for that reason he didn’t expect 
to make any claim.’ Finally, there is the fact of reinsurance by ex- 
ceptant in other companies, to an amount exceeding, if this policy 
was in force, the value of his interest in the property insured, 
coupled with the disregard, beginning at the earliest opportunity 
thereafter, and continuing down to the time of the loss (a period of 
nearly eight months), and afterwards, of the notice and demand for 
payment of the very first assessment levied by the defendant com- 
pany upon exceptant’s policy therein, in the face of a declaration, 
in said notice, that a failure to pay in 30 days would suspend the 
insurance, as well as increase the assessment by the addition of 25 
per cent. Taking all this evidence together, the conclusion seems 
irresistible that the exceptant, before the assessment became pay- 
able, had determined to abandon his rights as well as his obligations 
under this contract, substituting insurance in other companies in 
the place of it, and that his neglect to pay was the outcome, and on 
his part an open and unmistakable demonstration, of that intention; 
that it continued to be his deliberate purpose down to and after the 
fire; and that the claim he is now making is simply an afterthought, 
wholly inconsistent with his previous acts, and arising from the fact 
that his demands upon the other companies proved uncollectible. 
“The company having, as already pointed out, assented to his 
withdrawal, it follows that he has no claim upon this fund. It was 
not technically right for the master to permit an objection to its al- 
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lowance from the receiver. He is an officer of the court for the 
benefit of all parties who may establish rights in the cause, and 
stands indifferent between them: Gluck & B. Rec., p. 2, note, and 
cases there cited. The appearance of his interposition in this case 
is, however, perhaps rather the result of a formal slip than in sub- 
stantial accord with the fact. The legal gentleman who acted as 
counsel for the receiver also represented certain of the creditors en- 
titled to share in the distribution. The objection to the allowance 
of exceptant’s claim was made by those gentlemen, and the pre- 
sumption is it was made by them on behalf of those of their clients 
who had a standing to object thereto. Had attention been called 
to the circumstance at the time, the semblance of irregularity would, 
doubtless, have been removed from the record, and the legitimate 
source of the objection made to appear. Moreover, there is no ex- 
ception filed upon this ground. For both of these reasons, it may, 
in this instance, be overlooked. 

“The result of what has been said is that, while some of the ex- 
ceptions filed are well taken, the principal conclusion arrived at by 
the master, viz., the rejection of exceptant’s claim, must be 
sustained.” 


Epwarp Harvey and D. Nicuoxas Scuazrrer, for Appellant. 
W. D. Horning and C. H. Scuazrrer, for Appellees. 


Per Curiam. 

The appellant admitted when on the witness stand that he had 
received notice of the assessment made in January, 1891, a day 
or two after it was mailed to him. As a matter of fact, he never 
paid the assessment, and the evidence that he never intended to pay 
it, but that he intended to abandon the policy, was simply over- 
whelming. He took out other insurance for the very purpose of 
supplying the place of this policy. The master’s finding on this 
subject is eminently correct, and could not have been otherwise 
under the testimony. It was confirmed by the learned court below, 
and is approved by us. There is no error in this record. The de- 
cree of the court below is affirmed, and the appeal is dismissed, at 
the cost of the appellant. 
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Supreme Court of South Carolina. 


SUPREME COURT OF SOUTH CAROLINA. 


SAMPLE 
v8. 
LONDON & LANCASHIRE FIRE INS. CO., or LIVERPOOL, ENG.* 


The policy provided that no action should be brought unless begun within 
twelve months after the fire, nor until after full compliance with its pro- 
visions, among which was one requiring proofs of loss within sixty days 
of the loss, and another that the loss should not be payable cnill eatle- 
factory proofs had been furnished and an appraisal had if required. 


Held, That the limitation began to run after cause of action had accrued. 


The act of South Carolina providing that the period of limitation in case of 
fire policies should be six years, notwithstanding any stipulations to the 
contrary, does not apply to policies issued before its passage. 


SuepparD Bros., for Appellant. 

J. Wa. Tuurmonp, for Respondent. 

JONES, J. 

On the 6th day of April, 1891, the defendant company issued to 
the plaintiff, Mrs. Sample, a fire-insurance policy on her dwelling- 
house in Edgefield County. The policy contained a provision that 

No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor unless commenced within 
twelve months next after the fire. 

The requirements to be complied with included the filing of proofs 
of loss within sixty days after the fire. The policy also provided that 

The loss shall not become payable until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers, when ap- 
praisal has been required. 

The property insured was destroyed by fire on the 23d day of 
April, 1891. Due proof of loss was received by the company on the 
14th day of June, 1891. “On Monday after the third Sabbath in 
August,” following, the adjuster of the defendant company offered 
to pay the plaintiff $10 or $15 in settlement of her claim under the 
policy, which she declined, wherefore the adjuster “refused to pay 
the loss.” Suit on the policy was commenced July 5, 1892,—more 
than twelve months after the fire, but within twelve months after 
the accrual of the right of action under the policy. This cause was 
first tried at Edgefield, before Judge Hudson, and a jury, in Novem- 
ber, 1893, and he directed a verdict in favor of the defendant com- 
pany; ruling that the action could not be maintained, the plaintiff 

* Decision rendered, March 28, 1896, 
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having admitted at the trial “that it was stipulated in the policy 
that no liability should attach to the insurance company, under its 
policy so issued, unless action was brought within twelve months 
after the date of the fire, and that the fire occurred in May, 1891.” 
On appeal this court ordered a new trial, holding that the circuit 
court erred in directing a verdict. The cause came on again for 
trial in March, 1895, and resulted in a verdict for the plaintiff for 
$306.80, for which judgment was duly entered. At the close of the 
testimony in behalf of the plaintiff the defendant’s counsel moved 
for a nonsuit on the ground “that the suit was not brought within 
twelve months next after the fire.” The motion for nonsuit was 
overruled, and defendant now excepts thereto. 

The presiding judge charged the jury “ that all the conditions of 
the policy must be considered together as one contract, and that 
‘one year’ does not mean one year from the fire, but one year 
(twelve months) from the time that plaintiff had the right to bring 
this action.” Defendant excepts to the charge as error. The pre- 
siding judge further charged the jury “that even if the insurance 
company had the right to stand upon that limitation [and that, if], 
strictly considered, it meant one year from the date of the fire, yet 
if an adjuster was sent down, who entered into negotiations with 
the plaintiff, looking to a settlement of the loss, long after that time, 
to wit, some time in the latter part of August, then it amounts to 
waiver, by conduct, of the right of the insurance company to stand 
strictly upon its contract;” to which charge the defendant excepts. 

The decisive point of the controversy in this case is whether the 
twelve-months’ limitation for suit under the policy commences to run 
from the time of the fire, or at the expiration of sixty days after the 
filing of the proof of loss. On this point there is great conflict of 
authorities, and an attempt to reconcile them is hopeless. After 
very careful examination and consideration of the question in the 
light of the many decided cases from the courts bearing thereon, 
this court concurs with the circuit court in its construction of the 
policy of insurance, and holds that the action, having been begun 
within twelve months from the expiration of the sixty days after the 
filing of the proof of loss with the company, is sustainable, as within 
the time contemplated by the parties to the contract. Standing 
alone, the stipulation that “suit shall not be sustainable unless com- 
menced within twelve months next after the fire ” is clear, definite, 
and unambiguous; but it is coupled with the further provision that 
suit should not be sustainable “until after full compliance with all 
the foregoing requirements.” These requirements are numerous, 
and, when technical compliance is insisted upon by the company, 
VoL. XXV.—37. 
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considerable time may be consumed in meeting them. Then there 
is the further stipulation that “the loss shall not become payable 
until sixty days after the notice, ascertainment, estimate, and satis- 
factory proofs of loss herein required have been received by this 
company, including an award by appraisers, when appraisal has 
been required.” By this provision the company is exempt from suit 
for sixty days in any event, and for so much longer time as may be 
required to make satisfactory proof of loss and secure an award 
from appraisers, if required. No award was required in this case, 
but under the policy it might have been. Time would necessarily 
be consumed in securing the appointment, action, and award of ap- 
praisers. Proof of loss may be delivered to'the company within the 
sixty days required by the policy, but there may be delay in making 
the proofs conform strictly with the many requirements of the policy, 
and the proofs may not be satisfactory to the company until after 
much correspondence and amendment. Plans and specifications, 
in the case of a building destroyed, must be furnished, if required. 
The insured, if required, must furnish a certificate of the magistrate 
or notary public living nearest the place of the fire, stating that he 
has examined the circumstances, and believes the insured has hon- 
estly sustained loss to the amount that such magistrate or notary 
public shall certify. Itis quite possible, without fault of the insured, 
and when the doctrines of waiver and estoppel cannot be invoked 
against the insurer, in an honest effort to make satisfactory proof of 
an honest loss, that twelve months may expire before full compli- 
ance by the insured with all the requirements of the policy. Under 
an iron-bound rule of construction that suit on such a policy must 
be brought within twelve months after the fire, the claim might be 
barred before it accrued. Such a construction, therefore, leads to 
absurdity. There is inconsistency between the clause of the policy 
compelling the insured to sue within a given time, and the clauses 
exempting the insurer from suit for an indefinite period within that 
time. Ordinarily the right to sue within a certain time means that 
the right may be asserted on any day of that time. Both parties 
must have intended that the insured should have a reasonable time 
in which to assert his right, after the accrual of his right, and that 
time was fixed at twelve months. If the question had arisen under 
a statute of limitation, the rule undoubtedly would be that the time 
commenced to run on the accrual of the cause of action. It seems 
that it is not an unreasonable construction to say that the parties to 
this contract, by the special limitation therein agreed upon, meant 
to allow the stipulated time after the accrual of the right of action. 
It is a well-settled rule of construction of contracts of insurance 
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that their provisions should be strictly construed against the insurer, 
and liberally construed in favor of the insured. In Kratzenstein vs. 
Assurance Co. (116 N. Y., 54), the court said, “‘ Where an insurance 
contract is so drawn that it is manifestly ambiguous, so that reason- 
able and intelligent men, on reading it, would honestly differ as to 
its meaning, the doubt should be resolved against the company, be- 
cause it propounded and executed the agreement, and is responsible 
for the language and the uncertainty thereby created.” Mr. Justice 
Harlan, in Moulor vs. Insurance Co. (111 U. S., 335), said, “The 
doubt as to the intention of the parties must, according to the set- 
tled doctrines of the law of insurance, recognized in all adjudged 
cases, be resolved against the party whose language it becomes 
necessary to interpret.” Unquestionably, it is true that “ reasonable 
and intelligent men” not only may differ, but have differed, as to 
the true construction of such a policy. Numerous and learned 
courts, construing such a policy, have held that the limitation com- 
mences to run from the time of the fire. See Insurance Co. vs. Wells, 
83 Va., 736; Hart vs. Insurance Co., 86 Wis., 77; Johnson vs. Insur- 
ance Co., 91 Ill., 92; Chambers vs. Insurance Co., 51 Conn., 17; 
Tasker vs. Insurance Co., 58 N. H., 469; Insurance Co. vs. Barr, 94 
Pa. St., 345; also, Insurance Co. vs. Weiss, 106 Pa. St., 20; Hocking 
vs. Insurance Co., 130 Pa. St., 170, 18 Atl., 614; King vs. Insurance 
Co., 47 Hun, 1; Schroeder vs. Insurance Co., 2 Phila., 286; Trav- 
elers Ins. Co. vs. California Ins. Co., 1 N. D., 151; Bradley vs. In- 
surance Co., 28 Mo. App., 14; Glass vs. Walker, 66 Mo., 32; McElroy 
vs. Insurance Co., 48 Kan., 200; also, Insurance Co. vs. Stoffels, 48 
Kan., 205; Insurance Co. vs. Meesman, 2 Wash. St., 459; Fullam vs. 
Insurance Co., 7 Gray, 61; Carraway vs. Insurance Co., 26 La. Ann., 
298. This is a formidable array of authorities supporting appellant’s 
contention. But, on the other hand, supporting the view of this 
court, there is equal, if not greater, authority. Indeed, the court, 
in 28 Mo. App., 16, following 66 Mo., 32, and in Travelers Ins. Co. 
vs. California Ins. Co., supra (cases greatly relied upon by appellant), 
concedes that the weight of authority is in support of the view an- 
nounced by this court. In Travelers Ins. Co. vs. California Ins. Co., 
supra, the court said, ‘“ It is undoubtedly true that a majority of the 
adjudications so interpret these limitations as to allow the full time 
to sue after the right of action has accrued, although more than the 
limited time has elapsed since the loss occurred.” Wood, Ins., § 443, 
states as follows: “ When a policy stipulates that no action shall be 
brought unless commenced within a certain time after loss or dam- 
shall accrue, and there is a provision in the policy that the company 
will pay in thirty, sixty, ninety, or any other number of days after 
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proofs of loss have been served, the limitation does not attach until 
after the period in which the company has in which to pay the loss 
has expired.” In May, Ins., § 479, it is stated that “generally the 
limitation will be construed to run from the time when tie loss be- 
comes due and payable, rather than from the time when the loss 
actually occurs. * * * Where the loss is not payable until sixty 
days after proof of loss, and no action can be begun until an award 
has fixed the amount of the damages, nor after six months from the 
loss, the limitation of suit does not begin to run from loss, but from 
the time the right of action accrued.” See, also, Bac. Ben., § 446. 
So that the text writers sustain our view. 

A distinction is attempted to be made, in some cases, to the effect 
that, if the policy provides that suit must be commenced within 
twelve months “after the fire,” the time begins to run from the 
time of the fire, whereas, if the policy provides that the suit must 
be commenced within twelve months “ after the loss occurs,” or 
“after the loss or damage accrues,” the time begins to run from the 
accrual of the right of action. But this distinction does not seem to 
be a sound one, since the loss or damage insured against by a fire- 
insurance policy must occur or accrue, if at all, at the time of the 
fire. The loss or damage must necessarily precede the proofs of loss. 

So far as we have ascertained, the Federal courts hold the rule of 
construction to be as herein announced. See Spare vs. Insurance 
Co., 17 Fed., 568; Vette vs. Insurance Co., 30 Fed., 668; Friezen vs. 
Insurance Co. id., 352; Steel vs. Insurance Cv., 2 C. C. A., 463, 51 
Fed., 715, overruling 47 Fed., 863. The following cases from state 
courts support the same view: Murdoch vs. Insurance Co., 33 W. 
Va., 407; also Barber vs. Insurance Co., 16 W. Va., 658; Ellis vs. In- 
surance Co., 64 Iowa, 607; also, Eggleston vs. Insurance Co., 65 
Iowa, 308; Miller vs. Insurance Co., 70 Iowa, 704; Quinn vs. Insur- 
ance Co., 71 Iowa, 615; Matt vs. Association, 81 Iowa, 135; Mayor 
of New York vs. Hamilton Fire Ins. Co., 39 N. Y., 45; Hay vs. In- 
surance Co., 77 N. Y., 235; Steen vs. Insurance Co., 89 N. Y., 315; 
Chandler vs. Insurance Co., 21 Minn., 85; Insurance Co. vs. Jones, 
54 Ark., 376; Case vs. Insurance Co., 83 Cal., 476; Insurance Co. vs. 
Buckstaff (Neb.); Insurance Co. vs. Fairbank, 32 Neb., 750; Hong 
Sling vs. Insurance Co. (Utah) 

Construing, therefore, the policy as a whole, and placing on clauses 
capable of two constructions the interpretation most favorable to the 
insured, we are constrained to hold that the parties to this contract 
of insurance contemplated that the insured should have twelve 
months in which to sue, after the accrual of the right of action. The 
action was brought in time, and there was no error iu the refusal of 
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the motion for nonsuit, and in the charge of the circuit judge on 
this point. Having reached this conclusion, it is unnecessary to 
consider whether there was error in the charge of the trial justice in 
the matter of waiver, since if the action was brought in time, under 
the terms of the policy, there was no need and no room for the ap- 
plication of the doctrine of waiver; and, if there was any error in 
the charge on this point, it was entirely harmless. 

Nor need we pass upon the question raised by respondent to sus- 
tain the judgment below, viz., that the act entitled “ An act relating 
to the time for commencing actions on policies of insurance in this 
state,” approved December 16, 1891, allows six years in which to 
bring actions on policies notwithstanding stipulations therein to the 
contrary. It will be noted that the contract of insurance under con- 
sideration was made April, 1891, and the loss thereunder was sus- 
tained May, 1891, before the passage of this act. At the time when 
this contract was made, it was unquestionably lawful for the parties 
to stipulate when suits should be brought: Wood, Ins., § 460; May, 
Ins., § 478; Riddlebarger vs. Insurance Co., 7 Wall., 386. 

The judgment of the circuit court is affirmed. 


SUPREME COURT OF IOWA. 


SCOTT 
v8. 
SECURITY FIRE INS. CO.* 


Evidence that insured, on requesting blank proofs of loss, was told by the 
secretary that they were not necessary and that there was nothing further 
to do, was evidence of waiver of written proofs. 


Where it appeared that the building had no market value apart from the land, 
evidence of its cost of construction, twenty years before, was admissible. 


The Iowa statute, providing that the amount stated in the policy shall be 
prima facie evidence of value, and that it shall only be necessary to prove 
the loss and written notice of loss, applies where written proofs have 
been waived. 


Where the evidence as to value is conflicting, and the property was insured 
for $1,700 after examination by the agent, a verdict for that amount will 
not be disturbed. 


Coox & Donas, for Appellant. 


Brus & Hass, for Appellee. 
Rorurocg, C. J. 


1. The policy upon which the suit was brought was issued on the 
5th day of November, 1892; and the property insured was a dwelling 
house, @ granary, cribs, and a barn, situated on a farm near the city 
“® Decision rendered, April 13,1896. # . |. | 
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of Davenport. The insurance was for one year, and on the 3d day 
of May, 1893, all of the insured buildings, except the cribs, were 
totally destroyed by fire. The policy was in the usual form, and 
plaintiff was the owner of the property. It is true, there was a 
mortgage on the farm, but no claim is made that the application for 
the insurance did not fully disclose all material facts pertaining to 
the ownership of the farm and the buildings insured. The amount 
insured on the property was $1,200 on the dwelling-house, $350 on 
the granary, $75 on the cribs, and $150 on the barn. The policy 
required written notice of the loss to be given to the defendant, and 
written proofs of loss to be made, within sixty days. It is averred 
in the petition that the plaintiff gave the defendant verbal notice of 
the loss, and that defendant waived a written notice, and undertook 
to investigate the facts of the loss for itself, and that it verbally 
waived the furnishing of sworn proofs of loss. The issues raised 
by the answer which appear to us to be necessary to be considered 
are: (1) A denial of the alleged value of the buildings burned, and 
an averment that the value of the dwelling house did not exceed 
$350; the granary, $115; and the barn, $25. (2) A denial that the 
defendant waived notice in writing of the loss and proofs of loss 
required by the policy. (3) That the application for the policy 
stated that the aggregate value of the insured buildings was $2,400, 
and that said statement was false, the fact being that the value of 
all of said buildings did not exceed the sum of $495, and that by 
reason of said false statement the said insurance was void, as pro- 
vided by the express terms of the application and policy. Other 
false representations as to the condition of the property are set forth, 
which it is not necessary to consider. All of the questions discussed 
by counsel arise upon the issues, the substance of which we have 
briefly stated. 

2. The first question to be considered is, did the defendant waive 
the written notice and proofs of loss? It is claimed by the plaintiff 
that the waiver was made by the secretary of the defendant com- 
pany. It is not denied that the secretary had the power to waive 
the notice and proofs of loss. The court instructed the jury that 
under the evidence the secretary was the only person who had the 
right to waive these requirements. The question is one of fact, and 
we are to determine whether the evidence was sufficient to authorize 
the jury to find that the secretary, by his acts, conduct, and conver- 
sation, induced the defendant to omit furnishing written proofs of 
loss within sixty days after the loss, as required by the policy. We 
have carefully examined the evidence as set out in the abstract, and 
have studied the same as presented and analyzed in the argument 
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and her sister, and one or two other witnesses, as true, which the 
jury had the right to do, our conclusion is that the evidence fully 
sustains the claim made by the plaintiff that these requirements 
were waived. It is not our practice to review the testimony of wit- 
nesses, especially where it is as voluminous as in this case. To do 
so would require many pages, giving details of interviews by the 
plaintiff and others with the secretary. The jury was fully war- 
ranted in finding that the plaintiff called upon the secretary, and 
requested blank proofs of loss, and that he told her that was unneces- 
sary, that there was nothing more for her to do, and that she should 
wait until she heard from him; and that she relied on hearing from 
him until after the time for filing written proofs had passed. The 
evidence of waiver is stronger than that held sufficient in the cases 
of Carson vs. Insurance Co., 62 Iowa, 433; Hollis vs. Insurance Co., 
65 Iowa, 454; Boyd vs. Insurance Co., 70 Iowa, 325; Green vs. Insur- 
ance Co., 84 Iowa, 135. 

3. The court instructed the jury upon the question involving the 
value of the buildings as follows: “If you find that defendant waived 
its right to demand and receive the notice in writing and affidavit 
from plaintiff, then your next subject of inquiry should be as to the 
value of said buildings at the time of said fire, and this sum, when 
found, will be the measure of plaintiff’s recovery; that is, she can- 
not recover more in this action than said buildings were worth at 
the time they were burned. The law presumes that each of said 
buildings was worth, at the time the policy in suit was issued, the 
sum for which it was insured, but this presumption is not conclusive. 
It may be rebutted or overcome by evidence showing that they were 
of less value. Stating the rule in different language, the plaintiff is, 
prima facie, entitled to recover the amount for which said buildings 
were insured; and, if defendant claims they were in fact worth less 
than this amount, the burden is upon it to establish such fact by a 
preponderance, or greater weight, of evidence. In order to deter- 
mine the value of these buildings at the time they were destroyed, 
you may consider their condition at that time; their cost, age and 
size; the material of which they were built; the uses to which they 
were put; their depreciation in value from wear and tear; the action 
of the elements, or any other cause; and also the cost of construct- 
ing new buildings like them at the date of the fire; and generally, 
I may say, any other facts in evidence bearing upon the matter. 
Keep in mind that the sole, ultimate object of your inquiry is to 
ascertain what these buildings were actually worth on the day when 
the fire occurred; and, when you have ascertained the value of each 


of appellant’s counsel; and accepting the testimony of the plaintiff 
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of said buildings so insured and destroyed, the total sum of such 
values, with interest added, will be the amount of plaintiff’s recov- 
ery. While, as I have said, you may consider the original cost of 
the buildings, and also the cost of erecting, on May 2, 1893, new 
buildings of similar character, you will understand that these facts, 
when found, are but preliminary. They are merely starting points, 
from whence you are to reason, in the light of all the evidence, to 
the ultimate fact which you are to find, viz., the value of the burned 
buildings on May 2, 1893, in the condition they were in at that time. 
For instance, when you have ascertained the original cost of said 
buildings, you should allow for the difference, if any, in cost of labor 
and materials between the time when such buildings were con- 
structed and May 2, 1893, and this would be one way of ascertaining 
the cost of erecting such buildings at the last-named date. When, 
in this way, or by any other evidence, you have ascertained the cost 
of the erection of said buildings on May 2, 1893, if you then deduct 
the difference in value between such new buildings and the build- 
ings burned as they were at the time of the fire, you will have ar- 
rived, by one method, at the actual value of the property in question, 
and which would be the amount of plaintiff’s loss.” The defendant 
objected to the introduction of evidence of the original cost of the 
dwelling house, and excepted to the order of the court overruling 
the objection, and exception was taken to that part of the charge to 
the jury above set out. It appears that the house was erected more 
than twenty years before it was destroyed by fire. The position of 
counsel for the defendant is that because the building was erected 
at a time so remote, and the fact that the actual cost may have been 
more than the building could have been erected for, and in view of 
the great decrease in the cost of erecting buildings at the time of 
the trial from what it was twenty years ago, the evidence was wholly 
unreliable, and its only effect was to mislead the jury. We have set 
- out the instructions in reference to this question, and after consid- 
ering the arguments of counsel, and giving the due weight to the 
manner in which the evidence is guarded and explained in the in- 
structions, we are of opinion that the evidence was properly received, 
and that the rule of the instructions is right. It is a well-settled 
doctrine that the value of property is to be established by evidence 
of what it is worth in the market. But the rule has no application 
to such property as has no market value. In 1 Suth. Dam., § 448, it 
is said: “When the property has no market value, proof may be 
made of such facts as exist tending to show value, or to aid the jury 
in estimating it. The cost of manufacturing a raw article, and trans- 
porting it to market, may properly be inquired into.” The value of 
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this house, apart from the land upon which it was situated, was not 
such as could be estimated by the ordinary rule of estimating values 
of merchantable and marketable commodities. The following au- 
thorities appear to sustain the principle upon which the instructions 
under consideration are founded: Brinley vs. Insurance Co., 11 
Metce. (Mass.), 195; Howard vs. Insurance Co., 4 Denio, 502; Clement 
vs. Assurance Co., 141 Mass., 298; Masterton vs. Mayor, etc., 7 Hill, 
61; Luse vs. Jones, 39 N. J. Law, 707. 

4, It is provided by § 1734 of McClain’s Code that the 

Amount stated in the policy shall be received as prima facie evidence of the 
insurable value of the property at the date of the policy, 
and that in order to maintain an action 

On the policy it shall only be necessary for the assured to prove the loss of 
the building insured and that he has given the company or association notice 
in writing of such loss, accompanied by an affidavit stating the facts as to how 
the loss occurred, so far as they are within his knowledge, and the extent of 


the loss, which notice shall be given within sixty days from the time the loss 
occurs. 


It is urged by counsel for appellant that the provision as to the 
prima facie effect of the amount named in the policy, and the proof 
required to make a prima facie case, has no application in any case 
except where proofs of loss have been duly made. This appears to 
us to be too strict a construction to apply to this statute. If the 
proofs of loss are waived, the rights of the plaintiff are precisely the 
same as if they were duly made as provided by law and by the 
policy. 

5. The verdict was for $1,700, with interest. It is claimed that 
the amount was grossly excessive, and that in must have been given 
under the influence of passion or prejudice. We do not believe it 
to be our duty to reverse the judgment on this ground. There is a 
decided conflict in the evidence as to the value of the property, 
which made it a question for the jury. As we have said, this prop- 
erty was situated near the city of Davenport. An agent of the de- 
fendant went to the property with the plaintiff, before it was insured, 
for the purpose of examining the buildings. After being on the 
ground, he wrote the application for the insurance, in the amounts 
named therein. Without determining whether his acts in the mak- 
ing of the application were binding on the defendant, so far as the 
value of the property was involved, we think it was a strong cir- 
cumstance, which the jury might well consider in estimating the 
amount of the loss. Asa soliciting agent, his knowledge of facts 
acquired in performing that duty was binding on the defendant: 
Siltz vs. Insurance Co., 71 Iowa, 710; Stone vs. Insurance Co., 68 
Iowa, 737. The judgment of the district court is affirmed. 
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COURT OF APPEALS OF NEW YORK. 


WHITLATCH 
v8. 
FIDELITY & CASUALTY CO., or NEW YorK.* 


The policy insured against death from bodily injuries ‘‘ through external, vio- 
lent, and accidental means,” but limited recovery to $100 in case of inju- 
ries wantonly inflicted by the insured. 


Held, That where the complaint alleged death from external, violent, and acci- 
dental injuries, and that the injuries were not wantonly inflicted, and 
the answer besides a general denial, pleaded that the injuries were wan- 
tonly inflicted, the burden was on the plantiff to show that the death was 
from external, violent, and accidental injuries in order to recover more 
than $100. 


Tuomas S. Moors, for Appellant. 


Tuomas Darutneton, for Respondent. 
Bartrert, J. 


The plaintiff sued to recover upon a policy on the life of her late 
husband, James W. Whitlatch, issued by the defendant, the death 
loss being payable to her. The material conditions of the policy 
are as follows, viz.: The deceased was insured 

In the sum of ten thousand dollars against death resulting from bodily 
injuries * * * through external, violent, and accidental means, which 
shall, independently of all causes, result in death within ninety days from the 
happening thereof. 

The exceptions limiting this liability were 

That, in case of death resulting from injuries wantonly inflicted by the in- 
sured, or inflicted or caused by him while insane, the measure of this com- 
pany’s liability shall be the sum of one hundred dollars, etc. 

The issue presented to the jury was a very narrow one. The 
complaint alleged that the insured died from external, violent, and 
accidental means, and that his injuries were not wantonly inflicted 
by himself, nor inflicted while insane. The answer set up a general 
denial, after admitting the making of the policy, and then pleaded 
as a separate defense that the insured died from injuries wantonly 
inflicted by himself. The plaintiff, under the issues as framed, was 
called upon to prove by a preponderance of evidence that her hus- 
band died from external, violent, and accidental means. The fact 
that the defendant had alleged as a separate defense that the inju- 
ries were wantonly inflicted by the insured did not tend in any way 
to relieve the plaintiff from the burden of proof under which she 
rested to make out a prima facie case. This case has been three 


* Decision rendered, April 7, 1896. 
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times tried. At the first trial the verdict was for the defendant, and 
the judgment entered thereon was reversed by the general term: 
71 Hun. 146, 24 N. Y. Supp., 537. On the second trial the jury 
failed to agree: 28 N. Y. Supp., 951. The judgment for plaintiff at 
the third trial is now under review. The questions of law presented 
relate to the alleged errors of the trial judge in charging the jury. 

A brief reference to the facts of this case is necessary before con- 
sidering the legal questions. The insured, at the time of his death, 
was in San Francisco, but resided in the city of Brooklyn, where he 
had lived for several years, with his wife and children, prior to his 
decease. He was a speculator in mining properties, and a promoter 
of mines in the Western states, and his business called him at times 
to San Francisco for prolonged intervals. During his last visit to 
San Francisco the insured stopped for some time at a house known 
as the “Baldwin Hotel,” and there is conflicting evidence as to 
whether for some weeks prior to his death he was suffering from 
mental depression due to the unsatisfactory condition of his business 
affairs, aggravated by constant physical pain caused by an imperfect 
recovery from a broken thigh. The day before his death, being 
July 31, 1890, he went, without his baggage, to a fourth-class lodg- 
ing house in San Francisco, called the “Pioneer House,” and took 
a room. The next morning he was found dead in his bed, un- 
dressed, with a pistol shot wound in the top of his head, and a five- 
chambered revolver, with one chamber discharged and the others 
loaded, lying at his side. Neither the question of murder nor in- 
sanity is in the case. The pistol found in the bed was the property 
of the deceased, and the one question for the jury to determine was 
whether death resulted from accident or suicide. In a close case 
like this, where the evidence on both sides is largely circumstantial, 
it is of vital importance that the jury should be clearly instructed as 
to the burden of proof and the general principles of law governing 
their action. In reading the charge of the learned trial judge, it 
will be observed that it is entirely silent as to the burden of proof 
resting upon the plaintiff. The question of the burden of proof was 
submitted to the jury as follows: “The general term of this depart- 
ment has laid dovn the law in this case, and in accordance therewith 
I will charge you that the defendant in this case, in order to defend 
it, is required to prove by a fair preponderance of evidence the fact 
that James W. Whitlatch did take his own life intentionally; in 
other words, that he committed deliberate suicide. I say that the 
defendant has the burden of proof.” The defendant excepted to 
this part of the charge, and requested the court to charge the fol- 
lowing separate requests: “The burden of proof upon the whole 
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case rests upon the plaintiff, and she must prove by a preponder- 
ance of evidence that her intestate’s death was caused by external, 
violent, and accidental means, or she cannot recover more than one 
hundred dollars and interest. While thelaw does not presume from 
death alone that it was suicidal, and evidence must be adduced to 
show that the deceased did take his life, still the burden of proof is 
upon the plaintiff to show by a preponderance of evidence that it 
was done by accident, and without intention to take his life.” The 
trial judge refused to charge except as charged. We are of opinion 
that the defendant was entitled to have the jury charged as re- 
quested, and that the refusal of the court to do so was clearly erro- 
neous. The briefs of counsel contain numerous cases in which the 
law of the burden of proof is discussed, but in the recent case of 
Trust Co. vs. Siefke (144 N. Y., 354), Chief Judge Andrews delivering 
the opinion of this court, the rule applicable to this case is stated 
with great clearness, as follows: “There is confusion sometimes in 
treating of the burden of proof arising out of unexact definitions. 
The burden is upon a plaintiff to establish his cause of action when 
it is in proper form denied by the other party. * * * It is very 
common to say in such cases that the burden is upon the defendant 
to establish the fact relied upon. All that this can properly mean 
is that when the plaintiff has established a prima facie case the de- 
fendant is bound to controvert it by evidence, otherwise he will be 
cast in judgment. When such evidence is given, and the case upon 
the whole evidence—that for and that against the fact asserted by 
the plaintiff—is submitted to court or jury, then the question of the 
burden of proof as to any fact, in its proper sense, arises and rests 
upon the party upon whom it was at the outset, and is not shifted by 
the course of the trial; and the jury may be properly instructed 
that all material issues tendered by the plaintiff must be established 
by him by a preponderance of evidence: See Davis vs. Jenney, 1 
Metc. (Mass.), 221; Simpson vs. Davis, 119 Mass., 269; Perley vs. 
Perley, 144 Mass., 104. The general rule of pleading, which also 
accords with reason, is that defenses which assume or admit the 
original cause of action alleged, but are based upon subsequent 
facts or transactions which go to qualify or defeat is, must be pleaded 
and proved by the defendant; and, on the other hand, the cause of 
action alleged by the plaintiff, and all its material incidents, must be 
asserted and proved by him, and in both cases the final event must 
be supported by a preponderance of evidence in favor of the party 
tendering the issue.” In the case at bar the jury were not in- 
structed that the plaintiff was bound to make out in the first in- 
stance a prima facie case, and finally establish upon all the proofs 
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the issues tendered by her, under the pleadings, by a preponderance 
of evidence; but they could well infer from the judge’s charge that 
the defendant rested under the burden of proof from the opening 
of the trial. The court also charged the jury as follows: “ Even if 
the evidence is of even balance in your minds as to whether he in- 
tended to kill himself, or whether it was done without his intention 
of killing himself, then your verdict must be for the plaintiff.” The 
defendant excepted to this part of the charge, and asked the court 
to instruct the jury that “if, upon the whole case, the jury find the 
question evenly balanced, they must find for the defendant.” The 
court refused the request except as charged. This refusal was 
obvious error, and calculated to still further mislead the jury as to 
the burden of proof. It is most unfortunate that a case which has 
been three times tried should have to be sent back for another trial, 
and in what has been said we have not intended to express any 
opinion as to the merits, this being a case peculiarly within the 
province of a jury to decide, properly instructed as to the law. The 
judgment appealed from should be reversed, and a new trial 
ordered, with costs to abide the event. All concur. Judgment 
reversed. 


SUPREME COURT OF IOWA. 


NAMES 
v8. 
DWELLING-HOUSE INS. CO., oF Boston.* 


Where fraudulent insurance on the contents is procured by the insured owner 
of the building, and the building is fired to recover on such insurance, the 
policy on the building is also avoided. 


Evidence that two or more persons ey do things to accomplish a 
common end warrants a conclusion of a previous understanding. 


Occupancy for the purpose of procuring such fraudulent insurance on con- 
tents and firing the building is not occupancy within the policy. 


Where a loss was claimed on books, and there was evidence that there were no 
remnants of such books after the fire, evidence is not admissible to show 
remnants after another fire in a different building where no evidence is 
given regarding the magnitude of such other fire. 


R. M. Wriaeut, for Appellant. 
Yeoman & Kenyon and McVey & Cuesuire, for Appellee. 


GRANGER, J. 
The policy in suit was on a frame dwelling house in Fort Dodge, 
Iowa, and the amount covered thereby was $800. The policy issued 
* Decision rendered, Oct. 12, 1895. 
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to D. F. Names, and was by him assigned to Charles E. Names, and 
by him to the plaintiff. The policy issued on the 1st day of Decem- 
ber, 1891, and the last assignment was made December 21, 1891. 
The three persons named as holders of the policy are brothers. The 
plaintiff, after obtaining title to the property, obtained on his house- 
hold goods and furniture, in other companies, $3,000 of insurance. 
That additional insurance was in three separate companies, the last 
policy issuing January 19, 1892. Plaintiff moved into the house 
early in January, 1892, and on the 15th day of the next month the 
house with its contents was burned, the loss being total. The an- 
swer admits the issuing of the policy; that it is unpaid; and denies 
the other allegations of the petition. It further presents, by way of 
defense, that, because of the non-occupancy of the building, the 
hazard of the defendant was increased, in violation of the terms of 
the policy. Also, that “the fire was procured by fraud, and with 
the knowledge, consent, and procurement of the plaintiff; that said 
plaintiff conspired with certain parties, to the defendant unknown, 
and procured a large amount of insurance on household goods, fur- 
niture, and books, alleged to be in said building, which the plaintiff 
did not own, and which were not at the time therein, nor were they 
at the time therein nor owned by the plaintiff at the time of said 
fire, for the purpose and with the intent to burn said building and 
defraud the insurers of the amount of such insurance.” 

2. At the conclusion of the evidence, on application of counsel for 
defendant, they were permitted to open and close the arguments to 
the jury, of which complaint is made. Before granting the request, 
the following questions by the court were answered by the defend- 
ant: “ Do you raise any question as to the issuance of the policy 
sued upon?” To which counsel responded, “No.” ‘Do you dis- 
pute the ownership of the property destroyed by fire?” The an- 
swer is, “No.” “Do you raise any issue as to the value of the 
property being the full amount mentioned in the policy?” The 
answer is, “ No.” The court, after stating the issues, said to the 
jury in its instructions: “It is not disputed on the trial that the 
policy sued upon was issued by the defendant company, or that the 
building insured was destroyed by fire, or that the building so de- 
stroyed was of the full value of the sum named in the policy. As 
to none of these matters, then, will you need to spend any time, but 
will confine your attention entirely to the two questions raised by 
the defense: First, was the building left vacant or unoccupied at or 
before the time the loss occurred and after the policy issued? Sec- 
ond, did the plaintiff, either himself or by conspiring or conniving 
with any other person or persons, burn said building or cause it to 
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be burned? If the affirmative of either of said propositions has 
been established by a preponderance of the evidence, then your ver- 
dict will be for the defendant; but if neither of said propositions 
has been so established, your verdict will be for the plaintiff.” The 
court was clearly right in its holding. The answers to the questions 
by the court enabled it to say to the jury (as it, in effect, did) that 
unless one of the affirmative defenses was proven there should be a 
verdict for plaintiff for the amount of the policy. The answers of 
defendant were admissions that plaintiff had proven his case. It 
only remained to be seen if defendant had established its defenses 
or one of them. On those issues it had the burden, and with no 
other issues involved it was entitled to the opening and closing to 
the jury: Code, § 2779. The district court has a discretion in such 
matters: Woodward vs. Laverty, 14 Iowa, 381; Preston vs. Walker, 
26 Iowa, 205. There is a claim that before this was done piaintiff 
was put to full proof, and defendant had taken full advantage of its 
denials. But that does not change the legal situation, because the 
answers and the instructions had given all that the jury could 
possibly give on that branch of the case. 

3. A theory of the defense is that the insurance on the personal 
property was obtained by fraudulent representations as to owner- 
ship, amount, and previous insurance thereon, and that the fire was 
set in pursuance of a conspiracy of plaintiff with others to defraud 
the insurance companies. The fire occurred about midnight, or 
later. The testimony tended to (if it did not conclusively) show 
that the plaintiff, at the time of the fire, was at Barnum, some nine 
miles from Ft. Dodge. After both parties had rested, but before the 
arguments began, the defense asked to be permitted to call certain 
witnesses for examination, which the court granted, and one Delano 
was examined, and testified that about 8 o’clock, or later, on the 
evening of the night of the fire he met the plaintiff with a load of 
furniture, going from Ft. Dodge. An inference from the testimony 
is in aid of the defense of fraud and conspiracy, by having it appear 
that plaintiff was in Ft. Dodge early in the evening, and was taking 
furniture from the house for the value of which recovery is now 
sought. The testimony of Delano was admitted without objection; 
but it is now urged that it was a surprise, and a new trial was asked 
on the ground of such surprise and of newly-discovered evidence. 
Affidavits in support of the application dispute the evidence of 
Delano, and make it appear that it was a brother of the plaintiff 
that Delano met with the furniture. Several affidavits were attached 
to the application showing new evidence, but we think that this evi- 
dence is cumulative in the sense that a new trial cannot be granted 
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because of it. The particular point sought to be proven is the 
whereabouts of plaintiff at a particular time; that is, was he in 
Barnum or Ft. Dodge on the evening of the night of the fire? The 
particular fact was one of careful inquiry during the trial, and was 
thought to be (as it was) important. The plaintiff testified that he 
did not meet Delano, and one Reilly testified that he slept with 
plaintiff on the night of the fire, at Barnum, and was with him at 6 
o’clock and at 11 o’clock in the evening. Other testimony tends to 
the same conclusion. The newly-discovered testimony is to show 
the same fact. Under the well-established rule, not questioned in 
this case, a new trial cannot be awarded because of such evidence. 

4, There isa claim that the court misstated the issues to the jury. 
The court, in stating the charge of conspiracy to obtain insurance 
and burn the building, included in such fraudulent insurance the 
building, instead of limiting it to the insurance on the personal 
property. There is an inaccuracy in the statement, but it is an en- 
tirely harmless one, for the consequences are as broad and conclu- 
sive in the one case as in the other. If the fraudulent purposes 
existed as to one part of the insurance, and the building was burned 
in pursuance of it, the defense is as conclusive as if it existed as to 
all the insurance. In the statement of the issues we have quoted 
the language of the petition, and the inaccuracy will be seen to be 
without prejudice. 

5. There is a complaint of the instructions because there is an im- 
plication that there is evidence of a conspiracy, when in fact there is 
none. The statement that there is an entire absence of such evi- 
dence is not warranted. In the sense, so vigorously presented, that 
the evidence in no way identifies any person or persons, by name or 
description, as a co-conspirator, the statement is correct. But the 
averment is that the conspiracy is with others unknown, and it is 
not to be said but that a conspiracy may exist and be proven with- 
out the identification of the parties to the conspiracy. The infer- 
ence that the house in question was fired by an incendiary is not 
unwarranted. The circumstances to support such a conclusion are 
strong. But they do not point with the same certainty to the per- 
son. The circumstances also indicate that the plaintiff planned to 
realize on the insurance he had obtained, which could only be done 
by the property being destroyed by fire. The circumstances do not 
point to him as the person setting the fire, because of his known 
presence at another place at the time of the fire. Such facts, more 
or less aided by other facts, may show a conspiracy; that is, be suf- 
ficient to warrant such a conclusion. That, to our minds, is the 
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situation of this case. We cannot set out the evidence or facts in 
detail. The evidence was sufficient to warrant the instruction. 

6. There are several complaints of instructions given, and they are 
based on detached statements, and in a way to give the language a 
meaning not intended or properly deducible, when all the language 
is considered that should and naturally would be.. We will consider 
the complaint as to the ninth instruction, because it is said to be 
full of error. Ittreats of a conspiracy, and of the proofs from which 
the conclusions of a conspiracy would be warranted. The eighth 
instruction defines a conspiracy, and the ninth treats of the proofs 
or facts from which a conspiracy may be found, and is as follows: 
“Tn the nature of things, the evidence in proof of such charge will, 
in general, be circumstantial; and if, from all the testimony, you 
find that the plaintiff and any one or more other persons were 
engaged in a common wrongful or fraudulent purpose, which in- 
volved the burning of the house in controversy, one of them carry- 
ing out one part of the common plan, and others carrying out other 
parts of such plan, you will be authorized to find therefrom a pre- 
vious agreement, combination, or understanding, for such wrongful 
purpose, which has already been defined to you as a ‘ conspiracy.’ ”’ 
The criticism is that, instead of stating that in order to prove that 
the burning of the building was the result of a conspiracy it must 
appear “that there was an agreement to do the acts, and that the 
acts were done or caused to be done by one or more of the parties 
to the agreement, and in pursuance thereof,” it “ assumes a common 
design, purpose, or intent to burn the building, which is in itself a 
conspiracy, and then tells the jury that they are authorized to find 
this conspiracy from the fact that one person does one part and an- 
other does another part of an assumed common plan.” This is said 
to be reasoning in a circle. We cannot see that any fact is assumed 
in the instruction. It says, in effect, that if two or more persons, 
separately, do things to effect a common purpose, the doing of the 
things warrants a conclusion of a previous understanding or agree- 
ment to do them. The proposition is hardly open to doubt. The 
instruction does not say that such a conclusion necessarily follows, 
but that it may legitimately follow, or, in other words, from such 
facts the jury is authorized or permitted to find the conclusion. We 
think the instruction both correct and apt, as applied to the facts of 
the case. 

7. It will be remembered that one of the defenses was non-occu- 
pancy of the building. The evidence placed the fact somewhat in 
doubt, and on that branch the court in its instructions said: “If you 


find from the evidence that plaintiff had never moved into the 
VoL. XXV.—38. 
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insured building and occupied it as his dwelling or home, or if you 
find that after so taking up his home in said building he abandoned 
it and left it unoccupied or vacant, then the insurance policy was 
rendered void, and he cannot recover in this action; but if he did 
establish his home there and in good faith maintained it until the 
time of the fire, then mere temporary absence of himself or other 
members of his family for a few hours or a few days at a time for 
business or social purposes, with the intention of immediately re- 
turning, would not create such avacancy or abandonment as to void 
the policy, and would not prevent his recovery for the loss.” The 
only criticism is as to the words, “in good faith.” The pertinency 
of the language did not at first seem clear. The question of good 
faith in the occupancy did not seem to be involved. But on further 
consideration, in view of the record, we do not think the language 
erroneous. The record is something of a showing of bad faith in 
the occupancy and use of the premises. Let us suppose that the 
occupancy, after the purchase, was merely to place personal prop- 
erty therein on which to place excessive insurance, and then destroy 
the entire property to obtain the insurance; that is, that the occu- 
parcy was designed as a cover under or by which plans were laid to 
destroy the property. That would not be an occupancy within the 
meaning of the policy. The occupancy provided for in the policy 
was intended as an added safety or security to the building, and not 
as a means of destruction. Such added safety or security results 
from maintaining a home in good faith, and that was evidently the 
thought of the court, and it was what the parties to the contract in- 
tended. The other occupancy is precisely what the parties did not 
intend. This conclusion has support in the reasoning in Limburg 
vs. Insurance Co. (Iowa.) We think, in view of the record, that 
there was no error in the instruction. 

8. Plaintiff claimed the loss of some three or four hundred law 
books in the fire. A witness testified that he examined the ruins 
the morning after the fire and saw no remnants of books, and he 
testified that the outsides and edges usually burned where they were 
close together. One Paige, an insurance adjuster, gave testimony 
much to the same effect, and gave his opinion that in a fire like the 
one in question law books would not be consumed, but only parts of 
them. On cross-examination he was asked about the burning of the 
bank in Ft. Dodge in 1880, and whether remnants of books were 
found there, and he said that he did not look. He then gave it as 
his opinion that if 1,600 volumes burned there would be some of 
them left, enough to define a large portion. One Childs was then 
called by plaintiff, who testified that there was a law office in the 
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bank, and that he saw the ruins immediately after the fire. He was 
then asked: ‘What indications were there of any burned portions 
of books, or unburned portions of books, in the ruins after the fire ?” 
The question was excluded, and rightly so. The direct examination 
was limited to the effect of fire on bouks in a building like the one 
burned. The cross-examination included facts as to the fire in Ft. 
Dodge, and as to how the books were effected there the witness did 
not pretend to know. He gave an opinion as to the particular fire 
without any facts as to the extent of the tire, and without the jury 
knowing the facts. The offered evidence was to contradict the wit- 
ness or show that his opinion was worthless. His opinion as to that 
fire was of no moment, because of the absence of data on which to 
base it, and was brought out on cross-examination. Under such 
circumstances, he could not be contradicted as to the particular 
fact. Some other questions are argued, which we have carefully 
considered, and find no error. The judgment is affirmed. 
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SUPREME COURT OF ILLINOIS. 


METROPOLITAN ACCIDENT ASS’N 
v8. 


FROILAND.* 














A provision in an accident policy that it should not extend to poison “in any 
way taken,” referred only to the manner of taking, not to the motive of 
insured, and did not exempt accidental poisoning from the risks covered. 

Where an officer of the company declared to a beneficiary that he knew of the 
death, and proofs would be unnecessary because the case was not covered 
and the claim would not be paid, proofs of death were waived. 

The by-laws required suit to be brought within thirty days after refusal to 
pay aclaim. The limit in other cases was three months. The beneficiary 
was refused a copy of the by-laws of which she was ignorant, and was 
told by an officer that three months was the limit. 


Held, That the limitation of thirty days was waived. 











Statement of facts by Carrer, J. 

Appellee brought suit in the Circuit Court of Cook County on a 
certificate of membership issued by appellant, a mutual benefit asso- 
ciation, to Herman Martin Froiland, the husband of appellee. The 
member, Froiland, died from poison which he drank by accident, 
intending to drink distilled water. By mistake he drank chloral 
ei instead. His written application for the certificate contained the 
; following :— 


* Decision rendered, March 28, 1896. 
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I agree that the insurance shall not beheld toextend * * * to poison in 
any way taken, administered, absorbed or inhaled. 


Also:— 


I agree that any failure on the part of myself, my heirs, legal representa- 
tives, or beneficiaries, to comply with the terms, provisions, conditions, and 
limitations of the by-laws (as they now exist or may hereafter be amended 
by the members of the association), etc., shall work a forfeiture of my 
membership. 


The certificate issued on the application provided for the pay- 
ment, in case of the death of the member through external, violent, 
and purely accidental means, of $5,000 to the plaintiff within 90 
days of the receipt or satisfactory proofs of deaths. The certificate 
contained also the following provisions :— 


An immediate written notice by the member or his representative to the 
association in Chicago, stating time, place, and manner and nature of injury, 
and the certificate of a surgeon who has examined said injury as soon as his 
services could be secured, are conditions precedent to recovery, unless compli- 
ance therewith is impossible. In such event said noticé to be given as soon 
as possible. The consideration for this insurance is and shall be the warran- 
ties and agreements contained in the application herefor, which, with the 
by-laws of the association now in force, or hereafter enacted by the members 
of the association, are made a part hereof, and the payment, when due, of the 
various calls which may have been made hereon. 


The by-laws provided, among other things, as follows:— 


12. (a) The certificates of this association shall provide against all forms of 
bodily injuries induced by external, violent, and accidental means, except as 
follows: (b) The benefits under the certificate of this association shall not ex- 
tend to any case in which there shall be no external or visible signs of bodily 
injury, nor to death or disability happening directly or indirectly in conse- 
quence of disease or bodily infirmity, hernia, orchitis, or taking of poison, or 
contact with poisonous substances, or inhaling gas, or by any surgical opera- 
tion, * * * suicide (sane orinsane). * * * The benefits shall not be 
held to extend to mysterious disappearances, or to any case of death or dis- 
ability the nature, cause, or manner of which is unknown or incapable of 
direct and positive proof. 19. (b) Fatal injury. In case of immediately fatal 
injury, notice of the accident must be furnished without unnecessary delay, 
and unless direct and affirmative affidavits, proving the date, place, cause, 
manner of death, also location and occupation of deceased at the time of in- 
jury, shall be furnished to this associatien within three months of the date of 
said death, all claims under such certificate shall be waived and forfeited to 
the association. 22. Suits. (a) No suits shall be commenced or maintained 
against this association unless the same shall be commenced within thirty 
days from and after the date of the refusal of the association to entertain a 
claim or pay an award. The failure of the association to pay a claim within 
sixty days from the date of filing with the association of proofs thereof shall 
be construed by the member as a refusal on the part of the associatian to pay 
said claim, and no suit or proceeding at law shall be brought by said mem- 
ber, his heirs, executors, administrators, or assigns, unless the same shall be 
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commenced within thirty days from the expiration of the said sixty days 
hereinbefore mentioned. 

The member, Froiland, died on the 27th day of February, within 
a few hours after the accident, and was at the time in good stand- 
ing in the association. No written notice of the alleged accident 
was ever given by the plaintiff to the defendant, nor was any cer- 
tificate of any attending surgeon or physician furnished to the de- 
fendant, nor were any proofs of loss filed with the defendant. On 
the 21st or 22d day of March, 1893, the plaintiff, with her attorney, 
went to the office of the defendant, and they were then and there 
notified that the defendant would not pay the claim, and refused to 
entertain it. The plaintiff began this action on the 5th day of May, 
1893. Her declaration sets forth the certificate, the portion of the 
application which has been quoted above; alleges that the plaintiff 
died from the effect of poison taken by him accidentally, and in 
place and instead of distilled water, but says that he did not die 
from “poison in any way taken, administered, absorbed, or inhaled, 
within the meaning of said words as used in his said application for 
membership;” alleges the waiving by the defendant of any proof of 
death of Froiland, and that she, the plaintiff, “has observed and 
kept all things in the said policy of insurance contained on her part 
to be kept and performed.” To this declaration pleas were filed, 
consisting—First, of the general issue; and, second, of a special 
plea that the suit was not begun within 30 days from the refusal of 
the defendant to entertain the plaintiff’s claim. To this special plea 
the plaintiff replied—First, that there was no such by-law limiting 
the time within which to bring suit; second, that she was prevented 
by fraud and false representations of the defendant from bringing 
her action within the time provided by the by-law. To the last special 
replication the defendant demurred, but the court overruled the de- 
murrer, and issue was joined. A jury was waived, and the court 
found the issues for the plaintiff, and gave judgment for the amount 
designated in the certificate, with interest and costs. Onappeal the 
judgment was affirmed in the appellate court, and the defendant 
appealed to this court. 


Smita, SHepp & Unperwoop, for Appellant. 
James Smitu and C. S. Darrow, for Appellee. 


Carter, J. (after stating the facts. ) 
The principal question in this case is like the one involved in In- 
surance Co. vs. Dunlap, in which an opinion was filed at the present 
term of this court, and it must be controlled by that decision. 
Instead of using the term “taking poison,” which in that case, as 
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used in the policy, we held to mean the voluntary taking of poison, 
the application in the case at bar, which was made a part of the in- 
surance contract, contained this provision :— 

I agree that this insurance shall not be held to extend * * * to poison 
in any way taken, administered, absorbed, or inhaled. 

The principal contention of appellant is that, although it is shown, 
and not disputed, that the death of the member was caused by poi- 
son accidentally taken,—chloral taken by mistake for distilled 
water,—yet there can be recovery, because the term “ poison in any 
way taken” must be held to include poison taken accidentally as 
well as poison taken intentionally. It is not contended that there 
is any difference, as a cause of death, between the term “poison 
taken” and the term “taking poison.” Indeed, the by-laws use 
the one term, and the application the other. But it is insisted 
that the qualifying words “in any way” have relation to the 
motive of the insured in taking the poison, and embrace his 
involuntary as well as his voluntary action in that regard. We are 
of the opinion that the words “in any way” relate to the mode 
or manner in which the poison is taken, and not to the motive of 
the insured in taking it. Very nearly this precise question was so 
decided in Insurance Co. vs. Akens, 150 U. S., 468. It was there 
held that in the phrase “self-destruction in any form” the words 
“in any form” clearly related only to the manner of killing, and 
that the clause was by no means synonymous in meaning with such 
claims as “die by suicide, sane or insane,” or “ by suicide, felonious 
or otherwise, sane or insane.” In accordance with the ruling in 
Dunlap’s Case, and in Healey vs. Association (133 IIl., 556), we must 
hold in the case at bar that the death of the member, Froiland, havy- 
ing been caused by accident, is not excluded from the risks covered 
by the contract of insurance sued on by reason of the exception 
alone mentioned. Insurance contracts are to be liberally construed, 
so as not to defeat the indemnity which, in making the contract, it 
was the object to secure, unless plainly necessary from the language 
of the contract. 

It is also contended by appellant that there should have been no 
recovery by appellee under the issues and proofs, because—First, 
immediate notice of the member’s death was not given to appellant 
as required by the certificate of membership; and, second, the suit 
was not begun within 30 days after the refusal by appellant to enter- 
tain or to pay the claim. It is very doubtful whether the notice 
required by the certificate to be given immediately upon the happen- 
ing of the injury applies to cases of death. When construed in 
connection with the by-laws, it would seem to apply only to injuries 
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not fatal. But, however, this may be, the notice, if any was re- 
quired, was waived, as were also the proofs of death and the by-law 
requiring suit to be brought within 30 days. The member died on 
the 27th day of February, and on the 22d day of March appellee 
and her attorney went to the office of the secretary and general 
manager of the association, and asked him for forms upon which to 
make proper proofs of death, but the secretary told them, in sub- 
stance, that the officers of the association knew of the member’s 
death; that it would be of no use to make the proofs, for the reason 
that Froiland’s death was caused by poison; that the insurance did 
not cover such a case, and that the claim would not be paid. It 
must also be taken as established by the judgments of the circuit 
and appellate courts that appellee as a matter of fact had no knowl- 
edge of the provision in the by-laws requiring suits, if brought at 
all, to be brought within 30 days after the refusal of the association 
to entertain or pay the claim, and that for the purpose of ascertain- 
ing what, if any, limitation as to time was provided in the by-laws, 
appellee and her attorney asked appellant’s secretary at the time 
and place above mentioned for a copy of its by-laws, and, when this 
request was refused, then inquired of him how much time appellee 
had in which to bring suit, and was informed that she had three 
months. This officer of the association was then in possession of the 
by-laws, had printed copies of them, and, whether or not appellee 
had a right to obtain from the association a copy of such by-laws, she 
had a right to inspect them, and to be informed of their contents. 
This secretary and manager then knew from the conversation that 
she was ignorant of the by-laws requiring suit to be brought within 
30 days. Whether, as matter of law, she was charged with knowl- 
edge of the by-laws or not, she was in fact ignorant of the one in 
question, as was then well known to this officer of this association. 
While there is some conflict as to what was said, it must be taken on 
this appeal as established that she was, in effect, refused permission 
to inspect the by-laws, and was misled and induced to believe that 
she had three months in which to bring suit. However unreason- 
able a by-law requiring suit to be begun within 20 days from the 
time of the refusal by the company to pay might appear to be, we 
do not deem it necessary to pass upon that question; but that this 
by-law was waived by the wrongful acts of appellant’s secretary and 
manager we have no doubt. It is a familiar rule that refusal to pay 
a claim on the ground that the loss is not one covered by the policy 
is a waiver of the requirement usually contained in the policy that 
the prescribed proofs of the loss be furnished to the company, and 
that in such case suit may be maintained without furnishing such 
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proofs. Upon the same principle we see no reason why the finding 
for the plaintiff of the issue made on the second replication setting 
up the facts above stated did not, in effect, amount to a finding that 
the by-laws in question were waived by the association: See Insur- 
ance Co. vs. Peck (133 IIl., 220), and cases there cited. When the 
issue on this replication is considered, we do not think the court 
erred in refusing to hold as law in the decision of the case the 
proposition submitted by appellant that appellee was charged with 
notice of and was bound by the by-laws, and that it was immaterial 
whether she had actual knowledge of them or not. Counsel for ap- 
pellant contends that the court erred in not sustaining their demur- 
rers, first to the declaration, and next to the replication. If any 
error was committed in this regard, it was waived by pleading over. 
The record shows that issues were joined on the pleadings, to which 
demurrers bad been overruled. 

It is also assigned for error, and insisted on here, that the dam- 
ages assessed exceed the ad damnum of the declaration, and that 
the judgment sbould be reversed for that reason. It seems that the 
excess of the judgment over the damages claimed in the declaration 
was the interest allowed which accrued after the commencement of 
the suit: At the conclusion of the trial the court found the issues 
for the plaintiff, and assessed her damages at $5,354, which was 
$354 in excess of the amount claimed in the declaration. The de- 
fendant entered its notices for a new trial and in arrest of judgment, 
which motions, as entered, were overruled by the court, and excep- 
tions taken by the defendant. Exceptions were also taken to the 
findings of the court and to the judgment. The specific objection 
was not made, nor was the court’s attention called to the fact, that 
the damages assessed exceeded the ad damnum of the declaration. 
Had this been done, the court would without doubt have limited 
the judgment to the amount claimed, or would have allowed the 
plaintiff to amend her declaration. It is undoubtedly true that it 
was error to render judgment in excess of the amount claimed in 
the declaration. It has been uniformly so held by this court, but 
the error was a formal and technical one, that should have been 
pointed out to the court by the defendant below when making its 
objections and taking its exceptions to the action of the court. 
This was not done, and the error was therefore waived. This 
view is in substantial accord with the decision of this court in Utter 
vs. Jaffray (114 Il., 470), when, although no motion for a new trial 
or in arrest of judgment was made, and no exceptions were taken to 
the judgment, it was said that, had any such action been taken, 
“stating that the finding of the damages was in excess of the ad 
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damnum in the amended declaration, the error could have been, 
and no doubt would have been, corrected at once, under the statute, 


‘on such terms as the court might have deemed equitable and just.” 


The inference to be drawn from the language used in that case is 
that such an error will be waived unless the specific objection be 
made in the trial court. See, also, Bowden vs. Bowden,£75 IIL, 
111. The judgment of the appellate court is affirmed. Judgment 
affirmed. 


SUPREME COURT OF LOUISIANA. 


A. GOLDMAN ET AL. 
v8. 


NORTH BRITISH & MERCANTILE INS. CO., 
OF LONDON AND EDINBURG.* 


A paper headed conditions, containing a stipulation that the assured shall at 
all times keep his commercial books and papers in an iron safe, to preserve 
them from fire, the paper being plainly marked as part of the policy, de- 
livered to and accepted by the assured, will be deemed part of the policy, 
especially when the assured sues upon the policy with the paper attached 
as constituting his contract. 


Such a stipulation is a promissory warranty, the breach of which is not cured 
by the allegation that from oversight or neglect on the part of the assured, 
or his clerk, the books were not in the safe on the night of the fire, and 
the policy is avoided by the breach: Wood on Insurance, § 179. 


The allegations in a supplemental petition, though filed after the exception 
of no cause of action, may be considered in determining the exception. 


Morris Marks and Watrer J. Burke, for Plaintiffs, Appellants. 

Saunpers & Mirzier, Morcan & Tuompson, Howe, Spencer & Cocke, 
for Defendant, Appellee. 

Mitter, J. 

The plaintiffs sue for the amount of a loss by fire of their stock in 
store insured by the defendants. The defendants excepted there 
was no action. Thereafter plaintiffs filed a supplemental petition. 
The court sustained the exception and dismissed the suit, from which 
judgment plaintiffs appeal. 

The policy sued upon consists of one paper signed by the agent of 
the company, which states the insurance subject to the three-fourths 
value clause, accompanied with the stipulation that the company in 
the event of a loss shall be entitled to a proportionate diminution of 
its liability by reason of an additional insurance; and then follows 


* Reported by W. O. Hart, of the La. Bar. Opinion handed down, Jan. 20, 1896. 
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the clause that assured should keep his books in a safe. That stip- 
ulation, the basis of defendants’ exception, is substantially: the as- 
sured shall take an inventory of stock annually; shall keep books 
exhibiting his purchases, sales and business transactions, and shall 
keep the books and inventory securely locked in an iron safe at night, 
and at all times when the building is not open for business, or in 
some place not exposed to fire which would destroy the building. 
The petition made no reference to these stipulations constituting 
which is called the iron-safe clause, but did aver the loss by fire and 
compliance with all conditions, representations and warranties in 
the policy. With the exception of no cause for action defendants 
answered, setting up the failure to comply with the iron-safe clause 
as a defense. Thereupon, the plaintiffs, by a supplemental petition, 
substantially admitted the non-compliance, but averred the books 
and papers were not in the safe when the fire occurred for the rea- 
son that using the books to a late hour on Saturday night, by over- 
sight the books were not put in their safe; were destroyed in the 
fire of the next day (Sunday); and the additional averment was 
made that from other books and duplicate accounts the amount of 
the loss could be ascertained. In this position of the pleadings the 
exception of no cause of action was sustained. 

The plaintiffs contend that the exception is to be tested by the 
original petition, and that petition they maintain was sufficient. 
We think on that petition the exception would have been overruled, 
leaving to defendants their defense of the violation of the safe 
clause. It would, however, be of no avail to plaintiffs to reverse the 
judgment, even if the supplemental petitions could not be consid- 
ered in passing on the exception, for they still would have to en- 
counter, on the face of their own pleadings, the defense urged by 
the exceptions, and if that defense is valid, defendants would have 
the right to a determination of that issue, and thus save the trouble 
and expense of atrial. The object of amending is to set out more 
fully the cause of action, and we think the lower court properly 
treated both original and supplemental petitions, as presenting the 
cause of action denied by the exception. 

The question, then, is whether this safe clause is a warranty, the 
breach of which avoids the policy; or, if a warranty, whether the 
excuse alleged by plaintiffs in their supplemental petition relieves 
the plaintiffs from compliance. Representations in their usual sig- 
nificance precede the policy and refer to the character, ownership, 
use and other particulars of the subject insured. Whether material 
or not, if they are made part of the policy, and are false, they are 
treated also as warranties, and the misrepresentation avoids the 
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policy: Wood on Insurance, § 150. Promissory warranties refer to 
what the insurer engages to do in the future. Obviously, it seems 
to us the safe clause is a promissory warranty inserted for the secur- 
-ity of the assured to guard against fictitious losses. Itis an engage- 
ment on the part of the assured that the books and papers deemed 
the most valuable evidence of the property and its value shall be 
preserved from destruction by the method plainly prescribed by the 
policy. We notice defendant’s contention thatthe stipulation as to 
the books is not explicit; that it does not state whether the books 
shall be single or double entry, and is deficient in other respects. 
We think the requirement that the assured shal keep a set of buoks 
exhibiting their purchases, sales and transactions is sufficient. But 
the argument on this point is stripped of force in view of the fact 
that they had no books in their safe. It is contended on behalf of 
plaintiff that the courts of other states have held the stipulation 
under consideration is not a warranty. A decision of the Supreme 
Court of Texas is relied on by plaintiffs on this branch of their ar- 
gument. In New York the statute requires all conditions to be em- 
braced in the body of the policy. The decisions to which we have 
been referred seem mainly to be devoted to questions arising under 
the statute. The Massachusetts decisions cited in plaintiffs’ brief 
do not, in our appreciation, sustain the plaintiffs’ contention that a 
stipulation like that under consideration is not a warranty. The 
question never has been decided by our courts. In view of the na- 
ture of this iron-safe stipulation, referring as it does to the future 
and imposing an obligation to be observed by the assured in refer- 
ence to their books, we must regard it as a promissory warranty: 
Wood on Insurance, § 179. 

But the plaintiffs contend that under the allegations in the supple- 
mental petition the failure of compliance with the clause is excused, 
The allegation is the books and papers were not in the safe on the 
night of the fire, owing to the oversight or unintentional neglect of 
the assured or their clerk. We can not accept the allegation as im- 
porting an equivalent or excuse for non-compliance with the plain 
obligation of the policy. If such an excuse could be accepted it 
would be to change the contract. It would be idle to insert such a 
stipulation in the policy, if neglect or oversight of the assured could 
be deemed sufficient to avoid the effect of their failure to observe a 
duty imposed on them in explicit terms. 

Again, the plaintiffs contend the iron-safe clause, because on a 
separate sheet, is no part of the policy. The paper was delivered 
with the policy bearing the statement on its face it was part of the 
policy. Under the New York statute, it is possible this might not 
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have been sufficient. It is in this connection the decisions of the 
New York court bear some relation. We have no such statute. 
Besides the paper was filed with the petition as part of the policy. 
We hold it to be such. 

We have given attention to the authorities cited by plaintiffs and 
have considered their argument, but our conclusion is the judgment 
of the lower court, maintaining the exception, is correct. 

It is therefore ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 


SO 


SUPREME COURT OF ILLINOIS. 


TRAVELERS INS. CO. 
v8. 
DUNLAP.* 


Death from the accidental taking of poison is not within the exemption of an 
accident policy which excludes death caused by ‘‘ taking poison,” which 
refers only to the voluntary taking of poison. 

Statement of facts by Carrer, J. 

The following is the statement of the case made in the appellate 
court: “This was an action in assumpsit by appellee against appel- 
lant upon a policy of accident insurance, dated December 2, 1889, 
and issued by the appellant to William T. Dunlap. The declaration 
contains two counts, in the first of which the policy is set forth in 
full. The second count purports to give only the promissory effect 
of the policy. Three special pleas were filed to the second count, to 
which a general demurrer was sustained, and appellant elected to 
stand by the pleas. The case came on for trial before the court 
without a jury upon the first count, with the plea of nonassumpsit 
alone to the second count. The evidence tended to show that the 
deceased came to his death on June 14, 1890, as the result of taking, 
from his own hand, a considerable quantity of carbolic acid in place 
of a medicine which he desired to take for sickness from which he 
was suffering at the time. He died within a few minutes after tak- 
ing the fatal dose. The policy declared on insured William T. 
Dunlap for the term of twelve months from noon of December 2, 
1889, in the sum of twenty-five dollars ($25) per week 


Against loss of time, not exceeding twenty-six consecutive weeks, resulting 
from bodily injuries effected during the term of this insurance, through exter- 
nal, violent, and accidental means, which shall, independently of all other 


* Decision rendered, March 28, 1896. 
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causes, immediately and wholly disable him from transacting any and every 
kind of business pertaining to his occupation ; or, if death shall result from 
such injuries alone within ninety days, said company shall pay five thousand 
dollars ($5,000) to M. J. Dunlap, if surviving, subject to the following condi- 
tions: This insurance does not cover disappearances, nor suicide, sane or in- 
sane, nor injuries of which there is no visible mark upon the body, nor 
accident, nor death, nor loss of limb or of sight nor disability resulting wholly 
or partly, directly or indirectly, from any of the following causes, or while so 
engaged or affected : Diseased or bodily infirmity, hernia, fits, vertigo, sleep- 
walking, medical or surgical treatment (amputations necessitated solely by 
injuries, and made within ninety days of the occurrence of the accident ex- 
cepted), intoxication or narcotics, taking poison, contact with poisonous 
substances, inhaling gas, sunstroke or freezing, dueling or fighting, war or 
riot, violating law, violating rules of a corporation, internal injuries (inflicted 
by the injured or any other person), voluntary over-exertion ; wrestling, lift- 
ing, racing, gymnastics, voluntary exposure to unnecessary danger, entering 
or trying to enter a moving conveyance using steam as a motive power, riding 
in or on any such conveyance not provided for the transportation of passengers, 
walking or being on a railway bridge or roadbed (railway employes excepted).” 


C. C. Bonney and L. M. Paine, for Appellant. 
Peck, Miter & Starr, for Appellee. 


Carter, J. (after stating the facts.) 

It is settled by the judgments below that the death of the insured 
was caused by accident. Mistaking a bottle of carbolic acid for 
peppermint, which he wished to take for some ailment, he poured a 
portion of the acid into a glass of water, drank it, and died from 
the poison. The only question presented for our decision is, is the 
appellant exempted from liability on the ground that the insured 
died from ‘‘ taking poison” within the meaning of the policy? Ap- 
pellant contends that it is so exempt by the terms of the contract; 
that the term “ taking poison,” as used in the policy, and according 
to its ordinary signification, includes accidental as well as inten- 
tional taking; and cites Pollock vs. Accident Ass’n (102 Pa. St. 230), 
which so holds. Appellee, however, contends, and in this she is 
supported by the appellate and circuit courts, that the words 
“taking poison,” as employed in the policy, and in view of the 
rules of construction applied by the courts to such instruments, 
mean the voluntary, intentional taking of poison, and do not in- 
clude cases of accidental poisoning; and counsel contend that this 
court has, in effect, so decided in Healey vs. Accident Ass’n, 133 
Tll., 556. While the precise point here at issue was not discussed in 
the opinion in the Healey Case, yet it was involved in the decision, 
and is within the reasoning there employed. The leading cases on 
this subject were reviewed in the Healey Case, including Paul vs. 
Insurance Co. (112 N. Y., 472), and Pollock vs. Accident Ass’n (102 
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Pa. St., 230), and it was then said: “ While we recognize the high 
ability of the court in which the case [the Pennsylvania case] was 
decided, we are not disposed to follow the rule there adopted. We 
think the rule established by the Court of Appeals of New York one 
better calculated to carry out the true intention of the parties when 
the contract of insurance was entered into, and one, too, more 
nearly in harmony with the current of authority bearing on the 
question.” See, also, Pickett vs. Insurance Co., 144 Pa. St., 79; 
Menneilley vs. Assurance Corp. (N. Y. App.) We are inclined to 
the opinion that the term “taking poison” would also, in common 
parlance, when used without any qualifying words, be understood 
to mean an intelligent and conscious act. If in speaking of the 
cause of the death of another we should say, “ He took poison,” we 
would most commonly be understood to mean that his act in taking 
poison was intentional, rather than accidental, and it would hardly 
be deemed necessary to say “he intentionally took poison;” and if 
it were designed to avoid such understanding, we would naturally 
say, “he accidentally took poison,” or would use some other quali- 
fying words indicating that the act was accidental, or its cause 
doubtful or unknown. It must, however, be conceded that the 
meaning of the term in the respect mentioned is not free from 
doubt. Able and learned arguments have been made on each side 
of the question by counsel, and cases are cited showing that courts 
of high authority do not agree on the subject. It would therefore 
seem to be eminently proper in such a case to apply the well-known 
rule of construction applicable to such instruments,—that, where 
there is doubt or uncertainty as to the meaning of the terms em- 
ployed, the language, being that of the insurer, must be liberally 
construed in favor of the insured, so as not to defeat, without a plain 
necessity, his claim, to indemnify which, in making the insurance, it 
was his object to secure: Healey vs. Accident Ass’n, supra; Insur- 
ance Co. vs. Scammon, 100 Ill., 644; May, Ins., § 175. Counsel for 
appellant insist that, using their own language: ‘‘An exception from 
an accident policy cau only be of some accident otherwise included 
within it; for, if the cause of injury or death be not accidental, it is 
manifestly not within the scope of the policy at all. Hence, an ex- 
ception of ‘taking poison’ means, ex vi termini, the exception of an 
accidental taking of poison.” It is clear, however, that the so-called 
“exception” is something more than a mere exception excluding 
what would otherwise be included as accidents, for suicide by a 
sane person could not be said to be an accident, yet it, with other 
causes of death and injury not accidental, are embraced in the ex- 
ception. It is also said that the term “taking poison” cannot be 
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limited in its meaning to the intentional taking of poison, for the 
reason that death so caused is covered by the clause relating to 
suicide, and to so construe it would give no force whatever to the 
words “taking poison.” Counsel are mistaken also in this conten- 
tion. When the entire provision in which those words occur is con- 
sidered, it is too clear for argument that it is recognized that death 
may result wholly or partially, directly or indirectly, from volunta- 
rily taking poison, without any suicidal intent; and that death so 
caused, while excepted from the risks covered by the policy, would 
not be so excepted by the suicide clause. Besides, different kinds 
of accidents and injuries not resulting in death caused by the volun- 
tary taking of poison might be excluded from such risks by this 
provision. It would not be difficult for the insurer to use language 
which, in respect to the question here under consideration, would 
be free from doubt. A policy of insurance should not be so framed 
as to be susceptible of one construction in the hands of the solicit- 
ing agent and of quite a different one in the hands of the adjuster. 
Finding no error in the record, the judgment of the appellate court 
is affirmed. Judgment affirmed. 





SUPREME COURT OF ILLINOIS. 


MASSACHUSETTS BEN. LIFE ASS’N 





vs. 
SIBLEY.* 


Possession of the policy by the beneficiary is presumption of its delivery by 
the company. 

A solicitor procured several applications, among them being one of his own, 
and the policies issued thereon were placed in envelopes, addressed to the 
parties, and left on the desk of the manager. The selicitor, according to 
custom, took the other policies on the desk and delivered them, leaving 
his own. 

Held, That the policy of the solicitor had been delivered to him. 


Crark Varnum and W. C. Anperson, for Appellant. 
D. P. Puerrs and M. Cretan, for Appellee. 
Wien, J. 
Appellee brought this action against appellant in the Circuit 
Court of Cook County upon a $2,000 policy of insurance on the life 


* Decision rendered, Oct. 11, 1896. 
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of her husband, Edward L. Sibley, payable to her. The declaration 
alleged the execution and delivery of the policy to the insured De- 
cember 9, 1893, and his:death on the 27th of the same month; also 
that proofs of his death, and claim under the policy, had been made 
in accordance with its provisions. The defendant filed a plea of 
nonassumpsit. A trial by jury resulted in a verdict in favor of plain- 
tiff for the amount due on the policy, $2,025, on which judgment 
was entered, and the defendant appealed to the appellate court. 
That court having affirmed the judgment below, this appeal is 
prosecuted. 

It was insisted by the defendant at the trial that, under one of the 
conditions upon which the policy was issued, it never became bind- 
ing upon the company. That condition is as follows:— 

This policy shall not become operative, so as to bind the association, until 
the first payment is made thereon, and the policy is actually delivered to the 
member herein named, during his lifetime, and while in good health. 

It is contended that the first payment was not made and the policy 
actually delivered to Edward L. Sibley. It was in the possession of 
the plaintiff at the trial, and offered in evidence by her, and she testi- 
fied: “I first saw this policy when my husband brought it tome. He 
brought it one evening, and handed it tome. I cannot remember 
the time, but it was soon after the date.” .It contained the recital, 
“In consideration of the payment of twenty-four and 583, dollars 
* * * by Edward L. Sibley, * * * receipt whereof is hereby 
acknowledged,” etc. This certainly proved prima facie that the 
condition as to the first payment and actual delivery of the policy 
had been complied with. It is well understood that, when a deed 
is found in the hands of the grantee or payee, it will be presumed 
to have been duly delivered; and we said in Tunison vs. Chamblin 
(88 Ill., 387), “ only clear and convincing evidence can overcome the 
presumption.” See, also, McCann vs. Atherton, 106 Ill., 31. We see 
no reason why this rule should not apply when the question is 
whether a policy of insurance has been delivered. It is admitted 
that the recital as to payment is not only prima facie proof of the 
same, but conclusive upon the insurer, if the policy was actually de- 
livered. Conceding, therefore, that the proof offered by the defend- 
ant is to the effect that the condition in question was not complied 
with, the question is one of controverted fact, and not open to re- 
view in this court, unless the verdict in plaintiffs favor was the 
result of some erroneous ruling of the trial court. 

The only errors assigned in that regard are as to the admission 
and exclusion of testimony. The court permitted plaintiff to prove, 
over the objection of counsel for the defendant, certain statements 
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of the vice-president of the company, made before the death of 
Sibley, as to the policy being “all right,” etc., and refused to allow 
him to answer a question “as to his authority in regard to the pol- 
icy, and as to waivers or concessions or admissions.” While we do 
not wish to be understood as holding that there was any substantial 
error in that ruling, it is, in our view of the case, of no consequence 
whether there was or not. Without any reference whatever to the 
admissions of the vice-president, the plaintiff was clearly entitled, 
under the evidence, to the verdict and judgment which she obtained. 
Charles H. Clark, the Chicago manager of appellant, testified as 
follows: “ Residence, Chicago. Business, manager of the Massachu- 
setts Benefit Life Association. I was such manager during the 
whole of November, December, and January last. I was acquainted 
with E. L. Sibley. Had known him two or three years before his 
death. He was solicitor for life-insurance companies. I was author- 
ized to employ him as agent in December, 1893. With reference to 
employing him for the Massachusetts Benefit Life Association, would 
say that I met him, and he wanted to place his surplus business with 
us. He was not our regular agent. He was working for some other 
company. I told him that any surplus business he would place with 
us we would be glad to receive, and we would pay him a commis- 
sion. This he told me he would do, and I gave him some applica- 
tions and literature in general. That was the last time I saw him. 
Mr. Sibley brought three applications to the office of the company 
in Chicago. One was his own. The other two I don’t remember 
the names of, without reference to the books. The applications 
Sibley brought in were sent to the company at Boston. That was 
the ordinary course of the business of the company with reference 
to applications received here. The policies were written in Boston, 
and then sent to the manager of the company at Chicago. They are 
then given to the agent or person writing the insurance, or, if the 
agent has instructed him, he delivers the policies to the policyholder. 
We would leave them on our desks, addressed to the party insured, 
and the party receiving the insurance would come in and get the 
policies, and deliver them to the policyholders, and collect the pre- 
mium. The agent that writes the application comes in and takes 
the policies off the desk, and delivers them to the insured, and col- 
lects the premium when they are delivered. Regarding these three 
that Mr. Sibley wrote, I think I saw them when I opened the letiers 
and got the policies out. I believe I did see them. I knowI ad- 
dressed them to the parties and put them on my desk, and that was 
all. I did not handle them after that time. I don’t know how they 


got out of the office. I did not deliver them to any one. I did not 
VOL. XXV.—39. 
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hand them to Mr. Sibley. The last I saw of them was when they 
were lying on my desk—outside the desk.” Although there is no 
direct proof of the fact, it sufficiently appears from the evidence 
that Mr. Sibley took the policies mentioned by Mr. Clark from his 
office, and delivered two of them to the third parties to whom they 
were issued, retaining his own, and afterwards handing it to his wife. 
If Mr. Clark, after placing the Sibley policy in an envelope and ad- 
dressing it to the insured, had handed it to him, there could have 
been no question as to the sufficiency of its delivery; and how it can 
be said that the manner in which he became possessed of it is, in 
law, different from a manual delivery to him by the agent, we are 
unable to perceive. When Mr. Clark placed the three policies upon 
the desk in his office, he expected Sibley to do just what he did do; 
that is, come and take them away, delivering them to the parties to 
whom they were issued. He did not, according to his evidence, ex- 
pect Sibley to do anything as a condition precedent to his receiving 
his policy. The intention to deliver is clearly shown by this testi- 
mony. It is not necessary to say that he could deliver the policy to 
himself. When he became possessed of it by consent of the com- 
pany, it was in fact delivered to him. 

The presumption of payment arising from the recital in the policy 
is fortified by the fact that the commissions earned by the insured 
by placing with the defendant the three policies mentioned by Clark 
are not shown to have been paid in any other way. The judgment 
of the appellate court is right, and will be affirmed. Affirmed. 


SUPREME COURT OF ARKANSAS. 


BURLINGTON INS. CO. 
v8. 
LOWERY.* 


Notice of loss given by the lecal agent on information given to him by the in- 
sured is sufficient. 

The sending of blank proofs of loss to the insured by the company after the 
expiration of the thirty days limitation, and acceptance by it of the same 
when filled, without objection, is a waiver of the limitation. 

A policy provision requiring waiver to be in writing does not prevent parol 
waiver of proofs of loss. 

Temporary absence of the tenant at the time of fire was not a vacancy of the 
premises. 


* Decision rendered, Oct. 12, 1895. 
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The policy was payable to the mortgagee, but the amount of the mortgage 
was only about half that of the policy. 


Held, That the mortgagee could not sue alone, the mortgagor should be joined. 


Statement of facts by Huaues, J. 

This is an appeal from a judgment for $1,900 against the appel- 
lant upon a policy of fire insurance upon a dwelling house of the 
appellee, which was consumed by fire while the policy was in force. 
The defenses to the action are: First, failure of the appellee to give 
notice of the loss; second, failure of the appellee to make proof of 
loss within 30 days next after said loss, as required by the policy of 
insurance; third, vacancy of the house at the time it was burned; 
fourth, conveyance of the property, by mortgage, after the policy 
was issued; fifth, that the insured could not maintain an action for 
the loss in his own right and name. By the terms of the policy, the 
loss, if any, was made payable to the Jarvis-Conkling Mortgage 
Company, which was not a party of this suit. There was evidence 
tending to show that John J. Sumpter & Son were the general 
agents of the company at Hot Springs; that they issued the policy 
sued on; that the assured notified them of the loss a day or so 
after it occurred, and requested them to notify the company; that 
Jobn J. Sumpter immediately thereafter did notify it in writing, 
and that the company acknowledged the receipt of the notice, 
which was sent through the mail. As to proof of loss, the evidence 
shows that proof of loss was made after the expiration of 30 
days within which time it was required to be made by the policy. 
The evidence further tends to show that after notice of the loss had 
been given to the company as stated, and the 30 days within which 
proof of loss was required by the policy to be made, the company 
sent a special agent to Hot Springs to examine the loss; and after 
he had done so, and conferred with Sumpter & Son in regard to it, 
and returned home, the company sent to Sumpter & Son a blank 
form for proof of loss, and instructed them to turn it over to the 
appellee, that he might make his proof of loss, which he made and 
sent to the company; that the company returned it for correction; 
that it was corrected, and returned to the company, and that appel- 
lee never saw it afterwards, until he saw it at the trial, in possession 
of an attorney for appellant. As to the house being unoccupied at 
the time of the fire, the evidence tends to show that at the time of 
the fire the house was occupied by a Mr. Cole, tenant of the appel- 
lee, who had made arrangements to move into another house, and 
who, a day or two before the fire, had gone to Malvern, to meet his 
wife, leaving his two daughters in the house, with instructions to 
remain until he returned; that his wife was sick at Malvern, and on 
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that account he did not return until Monday, when he had expected 
to return on the Saturday before; he arranged to have a man come 
on Sunday, with a wagon, to move him; that the man came, and 
moved asmall portion of his furniture, but that nearly all his furni- 
ture was consumed by the fire Sunday night, when the house 
burned. As to the mortgage, the proof shows that it was made be- 
fore the policy of insurance was issued, and that the mortgage 
clause was attached to the policy when it was delivered. The mort- 
gage clause is as follows: “ Loss, if any, payable to Jarvis-Conkling 
Mortgage Company or its assignees,” etc. 


Crayton & Brizzotara, for Appellant. 
E. W. Recror, for Appellee. 


Hueuss, J. (after stating the facts.) 

The notice of loss given by John J. Sumpter at the instance of the 
assured was acknowledged by the company to have been received, 
and was sufficient. Notice by a local agent of the company, upon 
information communicated to him by the assured, is sufficient: In- 
surance Co. vs. Helfenstein, 40 Pa. St., 289; Wood, Ins. (2d Ed.) pp. 
938, 939. Notice in four days had been held “immediate,” and the 
policy of insurance in this case required immediate notice of loss: 
Hoffecker vs. Insurance Co., 5 Houst. (Del.), 101. By its action in 
sending to the appellee a blank form for proof of loss after the 30 
days in which proof was necessary to be made, and receiving the 
proof, when made, without objection, so far as appears from the 
proof, the company waived the failure to make proof within the 30 
days, and cannot be heard now to object on that account. “Courts 
are always prompt to seize hold of any circumstances that indicate 
an election to waive a forfeiture, or an agreement to do so, upon 
which the party has relied and acted.” The company is estopped 
from enforcing the forfeiture: Insurance Co. vs. Eggleston, 96 U.S., 
572; Insurance Co. vs. Gibson, 53 Ark.,494; Insurance Co. vs. Ken- 
nerly, 60 Ark., 532. Proof of loss may be waived by parol, though 
the policy requires it to be in writing: id. The temporary absence 
of the tenant at the time of the fire did not work a forfeiture, the 
policy having provided that, if the house was allowed to become 
unoccupied, the policy should be forfeited: May, Ins., §§ 248, 249D; 
Wood, Fire Ins., p. 215, § 91. 

Was it competent for the appellee to maintain this action alone? 
We think not. The policy provides that the loss, if any, shall be 
paid to the Jarvis-Conkling Mortgage Company, absolutely; not as 
its interest may appear, as is frequently provided in such cases, 
but the whole amount of the loss is made payable to it. The policy 
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is, in effect, assigned to it, and the legal title is init. It, therefore, 
or its assignee, is the party entitled to sue and recover for the 
loss on this policy. While the mortgage company is entitled to sue 
and recover the entire loss, the assured (the appellee) may properly 
be made a party, to protect his interest inthe policy. If the policy 
had been made payable to the mortgagee as its interest might ap- 
pear, and it did not appear that its interest was greater or as great 
as the loss, the assured would be the proper party to sue; but, if 
the policy is payable absolutely to the mortgagee, then the assured 
can sue only with the express consent of the mortgagee (Coates vs. 
Insurance Co., 58 Md., 172), unless the assured had paid or extin- 
guished the mortgage debt before suit: Baltis vs. Dobin, 67 Barb., 
507; 2 May, Ins., § 449; Ennis vs. Insurance Co., 3 Bosw., 516. The 
policy of insurance in this case is for $1,000; the mortgage on the 
property is for $500, as shown by the proof in the case; and it is 
apparent that the assured has an interest to the extent of the sur- 
plus after the mortgage debt shall have been satisfied. The judg- 
ment is reversed, and the cause is remanded, with leave to the 
appellee to make the holder of the mortgage a party, and for a 
new trial. 


COURT OF APPEALS OF NEW YORK. 


MENNEILLEY ) 


v8. 
EMPLOYERS’ LIABILITY ASSUR. CORP., ‘nein 


Death was due to inhaling gas, which accidentally escaped into the sleeping 
room of the insured. 


Held, That this was not within a policy provision excepting death from any- 
thing accidentally administered or inhaled, contact of poisonous sub- 
stances, inhaling gas, or any surgical operation. 


Where illuminating gas emanated from the body on the production of arti- 
ficial respiration, the case was not within an exception of accidental 
deaths bearing no external or visible marks. 


Statement of facts by Marti, J. 

The facts in this case were agreed upon by the parties, and were 
as follows: “That on the 12th day of October, 1891, during the 
continuance of the said policy of insurance, Samuel D. W. Menneilley, 
the person mentioned in the complaint as the person insured in and 
"* Decision rendered, March 3, 1896. 
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by said policy of insurance, died. That at the time of his death he 
was stopping as a guest at the Millard Hotel,in Omaha, Neb. That 
he went to his room in said hotel on the night of the said 12th day 
of October, 1891, and at some time after he went to his room the 
illuminating gas therein accidentally escaped into his room. That 
early in the morning of the 13th day of October, 1891, the said 
Menneilley was found in his bed, his room being tightly closed on 
the inside, and filled with such illuminating gas. That the death of 
said Menneilley was occasioned by accidental means, and arose from 
and was caused by his involuntarily and accidentally breathing into 
his lungs the said illuminating gas, which had so accidentally 
escaped into such room, the escape of said gas being immediately 
discoverable upon entering said room, in consequence of which 
inspiration of said gas he died the same night of asphyxia. That 
the accident from which said Menneilley died caused no external 
and visible marks, and the body of said Menneilley bore no external 
and visible marks of the accident on account of which he died, 
unless the facts that illuminating gas emanated from his body when 
artificial respiration was produced, to the perception of the person 
producing such artificial respiration; that the room, on entering the 
same, was easily perceived to be full of illuminating gas, and that 
the gas was then escaping therein; and that inspection of the body 
showed life to be extinct,—be held or found to constitute such 
external and visible marks, within the meaning of the term ‘ external 
and visible marks,’ contained in the policy. The defendant does not 
admit that such facts constitute ‘external and visible marks,’ within 
the meaning of the term ‘external and visible marks,’ contained in 
the policy. The plaintiff claims that they do. That the plaintiff 
herein gave immediate notice of said accident, with full particulars 
thereof, in writing, to the United States managers of the defendant, 
at Boston, and, prior to the commencement of this action, furnished 
them with full proof and evidence thereof. That on the 27th day 
of January, 1892, plaintiff duly demanded of the defendant payment 
of said policy, but that the defendant refused to pay the plaintiff 
any amount on said policy, claiming that said policy did not insure 
against such a risk as that which caused the death of the insured. 
This action was commenced February 11, 1892.” 


Wituram Naruantet Coaswett, for Appellant. 
W. A. Surservann, for Respondent. 


Martin, J. (after stating the facts). 
This action is upon a policy or contract of insurance issued by 
the defendant to Samuel D. W. Menneilley, by which, in case of his 
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death from any accident within the provisions of the policy, the 
defendant agreed, within three months thereafter, to pay to the 
plaintiff the sum of $5,000. The conditions contained in the policy, 
so far as applicable to the questions involved in this case, are as 
follows:— 

This policy does not insure against death or disablement * * * from 
accidents that shall bear no external and visible marks, * * * nor against 
death or disablement arising from anything accidentally taken, administered, 
or inhaled, contact of poisonous substances, inhaling gas, or any surgical 
operation or exhaustion consequent thereon. 


The general term held that the clause in the policy which provides 
that it does not insure against death or disablement arising from 
anything accidentally taken, administered, or inhaled, described an 
act that was not voluntary and intelligent, but accidental, and that 
the admitted facts bring this case within that exception. That court 
also held that the facts did not establish a case within the exception 
as to inhaling gas; citing the decision of Paul vs. Insurance Co., 
112 N. Y., 472. Thus, the sole ground upen which judgment was 
directed for the defendant was that it was not liable because the 
cause of the death of the insured was within the exception in the 
policy as to death arising from anything accidentally taken, adminis- 
tered, or inhaled. Moreover, the respondent admits that in this 
state, under the authority of the Paul Case, the words, “inhaling 
gas,” contained in the policy, when read in the light of the context, 
apply only to cases where gas is inhaled intentionally, voluntarily, 
and consciously, and that under the decision in that case the judg- 
ment of the general term cannot be upheld on the theory that that 
provision exempted the defendant from liability under its policy. 
In the Paul Case, Judge Gray, in delivering the opinion of the court, 
said: “But, in expressing its intention not to be liable for death 
‘from inhaling of gas,’ the company can only be understood to mean 
a voluntary and intelligent act by the insured, and not an involuntary 
and unconscious act. Read in that sense, and in the light of the 
context, these words must be interpreted as having reference to 
medical or surgical treatment, in which, ex vi termini, would be in- 
cluded the dentist’s work, or to a suicidal purpose. Of course, the 
deceased must have, in a certain sense, inhaled gas; but, in view of 
the finding that the death was caused by accidental means, the 
proper meaning of words compels, as does the logic of the thing, 
the conclusion that there was not that voluntary or conscious act 
necessarily involved in the process of inhaling.” In that case it was 
distinctly held that the defendant was not exempt from liability 
under such a provision where the death of the insured was caused 
by the accidental inhaling of illuminating gas. The facts in that 
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case were so nearly like those in the case at bar that no distinction 
between them exists. The Paul Case was referred to in Bacon vs. 
Association (123 N. Y., 304, 308), and its doctrine expressly recognized 
as correct. It was also followed in Pickett vs. Insurance Co., 144 
Pa. St., 79, 91. It follows that the judgment appealed from cannot 
be sustained upon the ground that the clause in the policy excepting 
death from inhaling gas from its provisions exempts the defendant 
from liability in this case. 

The respondent, however, urges that upon the admitted facts the 
general term properly held that the provision with reference to 
“anything accidentally taken, administered, or inhaled,” exempted 
the company from any liability whatever under its policy. We think 
otherwise. That provision in the policy clearly implies voluntary 
action on the part of the insured, or some other person. The in- 
sured must take or inhale, or another must administer. The mani- 
fest purpose of the provision is to exempt the insurer from liability 
where the insured has voluntarily and consciously, but accidentally, 
teken or inhaled, or something has been voluntarily administered 
which was injurious or destructive of life. We think that the 
particular accidents intended to be excepted by that provision are 
the accidental taking or inhaling into the system of some injurious 
or destructive agency under the mistaken belief that it was bene- 
ficial, or, at least, harmless. That is made more apparent by that 
portion of the provision which relates to something “ administered,” 
as it cannot be reasonably construed as referring to a thing involun- 
tarily and unconsciously administered. Indeed, it is quite difficult 
to understand how a thing could be involuntarily and unconsciously 
administered. Coupled together as these provisions are, the same 
rule of construction must be applied to that portion which relates 
to something accidentally inhaled as applies to the portion which 
relates to a substance accidentally taken or accidentally administered. 
All the cases thus provided for plainly involve voluntary and 
conscious action on the part of the insured, or some other person. 
The leading and controlling idea in this provision is the performance 
of a voluntary act which accidentally causes the death or injury of 
the insured. That a proper construction of the policy requires us 
to hold that it applies only to cases where something has been 
voluntarily and intentionally, although mistakenly, taken, adminis- 
tered, or inhaled, there can, we think, be but little doubt. As thus 
construed, this provision, manifestly, did not exempt the defendant 
from liability in this case, as it was admitted that the death of the 
insured was occasioned by accidental means, and was caused by 
involuntarily and accidentally breathing illuminating gas which had 
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escaped into the room where he was sleeping at the time of his 
death. The argument that the provision as to inhaling gas has been 
given the same effect as is now given to the other and more general 
one, and that such could not have been their purpose, has little 
force. The inhaling of gas having been specially provided for when 
taken for surgical and like purposes, it is only when it is inhaled for 
some other purpose, or under other circumstances, that the general 
provision applies. The special provision is applicable when gas is 
inhaled for surgical und like purposes. The general provision ap- 
plies when it is inhaled for other purposes. Applying to the con- 
struction of this policy the principles stated in the opinion in the 
Paul Case, it is obvious that the construction we have placed upon 
the policy is the proper and correct one. 

The only remaining question relates to the provision which 
declares that the policy 

Does not insure against death ordisablement * * * from accidents that 
shall bear no external and visible marks. 

It is somewhat difficult to understand precisely what was intended 
by this clause of the policy. We are, however, of the opinion that 
the language employed, when fairly construed, indicates that its 
purpose was to provide that a case of death or injury should not be 
regarded as within the policy unless there was some external or 
visible evidence which indicated that it was accidental; in other 
words, that only such injury as could be shown by external and 
visible evidence to have been accidental should be regarded as 
within the policy. In this case it is admitted that the decedent’s 
death was occasioned by his involuntarily and accidentally breathing 
illuminating gas which had accidentally escaped into his room; that 
there were no visible marks of the accident upon the body of the 
deceased, but, when artificial respiration was produced, illuminating 
gas emanated therefrom to the perception of the person producing 
such artificial respiration; that upon entering the room it was per- 
ceived to be full of gas, and that gas was then escaping therein; 
and that an inspection of the body showed life to be extinct. We 
think this admission furnishes sufficient evidence of an external and 
visible character that the death of the decedent was accidental to 
exclude it from this exceptiun in the policy, and hence that it was 
one of the accidents against which the defendant intended to insure. 
The respondent discusses this question upon the theory that this 
clause in the policy should be construed as though it read, “From 
accident where there shall be no external and visible marks upon 
the body of the deceased.” A fair construction of the language 
does not, we think, justify the conclusion. that such was its intent 
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and purpose, but that the more reasonable construction is that 
which has already been suggested. If we are correct in these con- 
clusions, it follows that the judgment of the general term should be 
reversed, and the judgment upon the verdict directed for the plain- 
tiff should be affirmed, with costs to the plaintiff in all the courts. 
All concur, except Andrews, C. J., not voting, and Haight, J., not 
sitting. Judgment accordingly. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


MUTUAL LIFE INS. CO., or NEw York, 
v8. 
SELBY.* 


The applicant stated that he was on the U. S. pension rolls for disability and 
not for any acute or chronic disease. 

Held, That affidavits of neighbors furnished in support of the pension are not 
admissible where it did not appear that they were procured by or their 
contents known to the insured, nor are the reports of the examining 
physicians when the pension was secured admissible under similar 
circumstances. 

Held, That statements of insured tu third parties regarding his health at the 
time of procuring the pension are inadmissible. 

Held, That statements made by him to his attorney at such time are 
privileged. 

Held, That evidence that the answers in his application were written by the 
company’s examiner, and that the latter inquired why he was on the pen- 
sion roll and was answered for general disability, and then asked if he 
had any acute or chionic disease, and upon being answered ‘‘ no” wrote 
in the application that he was not on the roll for such disease, was not 
evidence that was inadmissible as tending to vary the written contract. 

Held, That a foot-note to the application by the examiner that he was on the 
pension roll at the solicitation of a lawyer three years before, and could 
give no further particulars, was a notice to the company to examine the 
pension roll at its peril. 


KE. Lyman Suort and Srrupwick & Perers, for Plaintiff in Error. 
F. N. Peterson and L. C. Gruman, for Defendant in Error. 


Before McKenna, Gilbert, and Ross, Circuit Judges. 


Guibert, C. J. 
The defendant in error was the plaintiff in an action brought in 
the court below to recover upon three policies of life insurance. 
The trial resulted in a judgment for the plaintiff for the amount 
“* Decision rendered, Feb. 3,189.2 2  ....... °° 
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sued for. The plaintiff declared upon policies of life insurance 
issued by the defendant upon the life of William Selby, amounting 
in the aggregate to $10,000, payable to her as the beneficiary. The 
defendant admitted the issuance of the policies, and the payment of 
the premiums due therefor, and the death of the insured, but de- 
fended against liability on the ground of a breach of the warranties 
contained in the policies. It alleged that as a part of the contract 
of insurance, and as a condition precedent to the defendant’s 
liability thereon, the insured made certain warranties concerning 
the condition of his health, and his freedom from certain diseases 
named, and the grounds on which he had received a pension, and 
that the policies were issued and delivered to him in consideration 
of such warranties, and on the faith of the truth of the same, but 
that all of said warranties were untrue. These allegations of the 
answer were denied in the replication. Reference must, therefore, 
be had to the application for insurance, and to the policy, to ascer- 
tain the terms of the contract. In the application the insured, 
after answering specific questions propounded by the insurance 
company, subscribed to the following :— 

I also agree that all the foregoing statements and answers, as well as those 
that I make to the company’s medical examiner in continuation of this appli- 
cation, are by me warranted to be true, and are offered to the company as a 
consideration of the contract. 

The policy which was issued upon said application contains the 
following recital :— 

In consideration of the application for this policy, which is hereby made a 
part of this contract, the Mutual Life Insurance Company of New York 
promises to pay, etc. 

In its answer to the complaint the defendant made no reference 
to the premiums paid on the policies, amounting in all to $648, nor 
did it offer to refund or repay the same. The policy, unlike those 
ordinarily issued, contains no express provision whatever whereby 
the contract of insurance shall be deemed null and void if the facts 
warranted to be true are untrue, nor does it stipulate that in that 
event the sums that may have been paid, as premiums thereunder, 
shall be forfeited to the insurance company. 

It is assigned as error that the court admitted in evidence the 
policy of insurance without requiring the plaintiff to offer there- 
with the application on which the same was based, and which was 
a part of the insurance contract. The plaintiff in error was not 
prejudiced by this ruling, for the application was subsequently ad- 
mitted upon its own offer, and went before the jury: Edington vs. 
Insurance Co., 67 N. Y., 185; Woodbury. vs. Hinckley (Colo. App.). 
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It is said that the court erred in excluding from the evidence cer- 
tain affidavits of neighbors of the insured, which had been obtained 
and used in support of his application for a pension. In these affi- 
davits it is recited that the pensioner had made certain statements 
to the affiants concerning the condition of his health. It did not 
appear that the insured himself procured the affidavits, or knew 
their contents. There was no ground upon which they were ad- 
missible in evidence: Swift vs. Insurance Co., 63 N. Y., 186; Dille- 
ber vs. Insurance Co., 69 N. Y., 256. The same is true of the ruling 
of the court concerning an alleged report of physicians who exam- 
ined the insured on his application for a pension. The report was 
properly excluded for the same reasons that excluded the affidavits. 
It did not appear in the bill of exceptions that the insured knew of 
this report, or its contents. The report contained only the opinion 
of the physician. It was not admissible in evidence, against the 
insured or his beneficiary, in an action upon the policy. The most 
that could be claimed for either the affidavits or the report is that in 
case the affiants or the physician had appeared as witnesses in the 
case, and had testified otherwise than as shown therein, they might 
have been impeached by proof of their previous contradictory 
statements: Schwarzbach vs. Protective Union, 25 W. Va., 622; 
Swift vs. Insurance Co., 63 N. Y., 186. 

Error is assigned to the ruling of the court excluding the testi- 
mony of one James H. Wilson, who was called to testify concerning 
statements made to him by the insured concerning his physical con- 
dition at the time of his application for pension. No error is found 
in this ruling. The statements of the insured were clearly incom- 
petent evidence, and not binding upon the plaintiff: Insurance Co. 
vs. Morris, 3 Lea, 101; Insurance Co. vs. Cheever, 36 Ohio St., 201; 
Schwarzbach vs. Protective Union, 25 W. Va., 622; Dilleber vs. In- 
surance Co., 69 N. Y., 256. It appeared, also, that the statements 
were made to the witness while he was acting as attorney for the 
insured in obtaining his pension. Upon that ground, also, the evi- 
dence was properly excluded: Connecticut Mut. Life Ins. Co. vs. 
Union Trust Co., 112 U. S., 250; Insurance Co. vs. Schaefer, 94 U. 
S., 457; Liggett vs. Glenn, 2 C. C. A., 286; Chirac vs. Reinicker, 11 
Wheat., 280; Edington vs. Insurance Co., 67 N, Y., 185; Tramway 
Co. vs. Owens. (Colo. Sup.) 

It is assigned that there was error in the admission of parol evi- 
dence tending to show that the answers made by the insured to the 
questions propounded in the application for insurance were not 
those that were actually written in the application. The testimony 
so admitted was offered by the plaintiff to rebut the defendant’s 





1896. ] Mutual Life Ins. Co. vs. Selby. 621 


evidence in support of its defense of a breach of warranty. The 
warranty, as alleged in the answer, consisted in the fact that the 
insured had stated that he was on the United States invalid pension 
roll, under the pension laws of 1890, for general disability, and not 
for any acute or chronic disease. The plaintiff had met this allega- 
tion of warranty and the breach thereof by a general denial in his 
reply, and the defendant had submitted in evidence, in proof of the 
alleged breach of the warranty, a copy of the pension roll, in which 
it appeared that the insured was “disabled by piles, rheumatism, 
and naso-pharyngeal catarrh;” but it also appeared that his declara- 
tion for pension alleged “ permanent disability, not due to vicious 
habits, from deafness of left ear, catarrh, and general disability, 
rheumatism.” The plaintiff then called as her witness the physician 
who made the examination of the insured, and wrote his answers 
concerning his health and physical condition in the application for 
insurance. He was allowed to testify, over the objection of the de- 
fendant, that the insured had made answer to the question whether 
or not he was on the invalid pension roll by saying that he was, and 
that he was there for general disability; that the witness then asked 
him if he had at that time any acute disease, and he answered, 
“‘No,” and that he then asked him if he had any chronic disease, and 
that he made the same answer; that the witness then added the 
statement to the answer of the insured, “not for any acute or 
chronic disease.” Itis urged on behalf of the plaintiff in error that 
this parol evidence was admitted erroneously, for the reason that it 
was incompetent by such testimony to alter the terms of the written 
warranty, and that, even if such testimony were admissible, it could 
only be upon the theory that it was matter in estoppel, and that no 
foundation was laid in the pleadings for its admission upon that 
ground. In the view we take of the warranty and the evidence of 
its breach, the testimony so admitted and excepted to could not 
have prejudiced the plaintiff in error. The substance of the war- 
ranted statement was, that the insured was upon the pension roll 
for general disability, and not for any acute or chronic disease. The 
proof offered to establish the breach was that he was upon the pen- 
sion roll, not only for general disability, but also for certain named 
diseases. The parol testimony which was thereafter offered by the 
plaintiff cannot be said to have tended to vary the written warranty, 
or to have in any way prejudiced the company’s interests. The 
breach of warranty, if any such breach there were, consisted in the 
fact that the insured stated that he was on the pension roll for gen- 
eral disability, and not for any acute or chronic disease, when he 
should have said that he was on the roll for general disability, 
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resulting from piles, rheumatism, and naso-pharyngeal catarrh. It 
appeared sufficiently from the application itself that the answers to 
the questions were reduced to writing by the medical examiner. It 
was immaterial whether the applicant volunteered the statement 
that he was on the pension roll “not for any acute or chronic dis- 
ease,” or whether he so answered in response to the special ques- 
tions, as testified by the medical examiner. In either case the 
statements were the statements of the insured, and their force as 
such was not in any degree diminished by the parol testimony so 
introduced. 

Nor was there error in the refusal of the court to instruct the jury 
to find a verdict for the defendant. This instruction was requested 
on the ground that the insured had warranted that he was upon the 
United States invalid pension roll for general disability, and not for 
any acute or chronic disease, whereas in fact he was on said roll for 
piles, rheumatism, and naso-pharyngeal catarrh, the evidence of 
which was uncontradicted, and that, since the warranted statements 
were untrue, the plaintiff could not recover. If any of the state- 
ments warranted by the insured to be true were not true, the policy 
is void, whether the statements were material or not. But the court 
cannot say, as a conclusion of law, that the warranted statement was 
untrue. The question propounded to the witness—whether or not 
he was on the United States pension roll, and, if so, for what dis- 
ability—had reference to the act of 1890 (26 Stat., 182), which makes 
provision for a pension to all honorably discharged soldiers, who 
were in the service of the United States during the late war of the 
Rebellion, “who are now, or who may hereafter be, suffering from a 
mental or physical disability of a permanent character, not the re- 
sult of their own vicious habits.” The answer of the insured was 
that he was upon such roll for general disability, and not for any 
acute or chronic disease. If his answer had rested there, there 
would be good ground for saying that it was untrue; but it appears 
from the foot-note of the medical examiner (which must be taken as 
a part of the answer) that the insured proceeded to say that his pen- 
sion was obtained at the solicitation of a pension lawyer, about three 
years ago, and that he could give no further particulars. Here was 
a distinct declaration that he had answered the question so far as 
his memory served him. Notice was thereby given to the insurance 
company that it might, on examining the pension roll, discover 
further particulars concerning its contents. If the company desired 
to know those particulars, it was its duty to pursue the investigation 
further. It was evidently satisfied to accept the recollection of the 
insured concerning the grounds on which his pension was allowed. 
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He did not warrant that he was on the pension roll for general dis- 
ability. He warranted that such was his recollection of the facts. 
The company could only prove a breach of the warranty by showing 
that at the time he made it the insured remembered or knew more 
of the particular diseases enumerated in his declaration for a pension 
than he had stated in his application: Insurance Co. vs. France, 94 
U. S., 561; National Bank vs. Insurance Co., 95 U.S., 673; Fisher 
vs. Insurance Co., 33 Fed., 549; Redman vs. Insurance Co., 47 Wis., 
89; Wilkins vs. Insurance Co., 57 Iowa, 529. 

It is assigned as error that the court, in ruling upon the objection 
to the admission of parol testimony to vary the terms of the written 
contract, used the following language:— 

“T do not know just on what ground it can be justified, but the 
courts have done it, presumably because they intend to hold that 
insurance companies do assume some liability, which would be very 
difficult to maintain if the strict letter of their policy which they issue 
were enforced to the full extent, and very few insurance policies 
would bind the companies. Like a passenger ticket issued at a 
station on a railroad, which is given to a traveler as a contract for 
transportation, it is filled up with a lot of terms and conditions 
printed too fine for a person of ordinary eyesight to read, which ex- 
empts the carrier from every kind of obligation or liability to carry 
the passenger anywhere; but the courts nevertheless do enforce the 
liability.” 

Exception is taken to these remarks, on the ground that they 
tended to prejudice the jury against the defendant. The learned 
judge had referred to the decisions of the United States Supreme 
Court permitting oral testimony in such cases, and the language 
above quoted was used in expressing his view of the difficulty of 
enforcing the liability of an insurance company if the strict letter of 
the insurance contract were always observed. He made no com- 
ment upon the force of the testimony, or upon the rights of the re- 
spective parties to the controversy. While the remarks were per- 
haps justly open to criticism, we do not think we would be justified 
in reversing the judgment because of them. 

Since we find no error occurring at the trial for which the judg- 
ment should be reversed, it is unnecessary to consider the question 
whether or not the insurance company, by retaining the premiums 
paid upon the policies, was thereby estopped to allege that the 
contract was void for breach of warranty. The judgment is 
affirmed, with costs to the defendant in error, 





Supreme Court of Illinois. 


SUPREME COURT OF ILLINOIS. 


ORR 
v8. 


HANOVER FIRE INS. CO.* 


The policy provided that it should be void “if the property or any interest 
therein be sold or transferred.” 


Held, That a general assignment for the benefit of creditors avoided the policy. 


Catuoun & Sreety, for Appellant. 
Tuomas Bares and Lawrence & Lawrence, for Appellee. 


Craig, C. J. 
This was an action brought by Abner R. Orr, assignee of W. B. 
Cauble, against the Hanover Fire Insurance Co., to recover the loss 
sustained by the burning of a certain two-story brick business 
building in the town of Sidell, in Vermition County, which was in- 
sured against loss by fire in said company. The policy was issued 
February 14, 1893, to W. B. Cauble, to run one year; amount, 


$2,000. In the circuit court the parties waived a jury, and on a 
trial before the court a judgment was entered in favor of the plain- 
tiff, which, on appeal to the appellate court, was reversed, and a 
remanding order denied. 

The policy upon which the action was brought contained the fol- 
lowing provision :— 


If the interest of the insured be other than the entire, unconditional, and 
sole ownership of the property for the sole use and benefit of the insured; or 
if the property be incumbered by any lien, deed of trust, judgment, mortgage, 
or otherwise; * * * orif the property, or any interest therein, be sold or 
transferred, or any change takes place (other than by the death of the insured) 
in the interest, title, or possession, whether by legal process, or by judicial 
decree, or voluntary transfer by the assured, * * * then in every such 
case the policy shall be void. 

The policy further provided as follows :— 

If the property become subject to any lien or incumbrance by virtue of any 


mortgage, deed of trust, judgment, or decree, then in every such case this 
policy shall be void, unless otherwise provided by agreement. 


On the 4th day of August, 1893, five days before the fire, W. B. 
Cauble made a voluntary assignment of all his property for the 
benefit of creditors to Abner R. Orr, the person who instituted this 
suit. The assignee, Orr, on the day the assignment was executed, 


* Decision rendered, Oct. 14, 1895. 
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took possession of the property, and remained in the possession 
thereof until the property was destroyed by fire. Prior to the fire 
it appears that five judgments, aggregating $1,497.18, had been en- 
tered against the insured, Cauble, in the county and circuit courts 
of Vermillion County by confession. The policy, which is the con- 
tract between the parties, contains no ambiguity, and its language 
is plain and easily understood. If the insured had sold and con- 
veyed the property by absolute deed before the fire without the 
knowledge or consent of the insurance company, it is plain, under 
the terms and conditions of the policy, no recovery could be had, 
for the reason the policy expressly provides, if the property insured 
be sold or transferred, or any change takes place in the interest, 
title, or possession, the policy shall be void. Here the insured did 
not make a sale of the property, as that term is ordinarily under- 
stood, but he made an assignment under the statute for the benefit 
of creditors, and by deed of assignment duly executed he transferred 
the property embraced in the policy to an assignee, and the question 
presented is whether that was such a transfer or change in the title 
as would render the policy void. 

When an assignment is properly executed, acknowledged and re- 
corded, it is well settled that the title to the property, both real and 
personal, of the assignor, passes to the assignee. In other words 
as was said in Freydendall vs. Baldwin (103 Ill, 328): “It is a 
proposition that needs nothing in its support, if the voluntary as- 
signment made by the failing debtors was valid, all the property, 
real and personal, which they owned at the time, passed to their 
assignee, under the provisions of the statute. If, therefore, the title 
to the property, under and by virtue of the deed of assignment, 
passed from the insured to the assignee, it is plain there was a change 
in the title of the property, caused by the voluntary act of the in- 
sured, and by the plain terms of the policy it became void.” May, 
Ins., § 264, says it is a general principle that the insured cannot re- 
cover unless he has an interest in the property at the time of the 
loss, and that an absolute alienation works a forfeiture, whether so 
stipulated in the policy or not, if the property remains out of the 
insured at the time of the loss; that a transfer to the assignee, by 
decree of court, of a bankrupt’s estate, under the bankrupt laws of 
the United States, upon a bankrupt’s petition, is an alienation. In 
such case the property is vested in the assignee, and, though the 
proceedings may be stayed, and the property may revest in the 
bankrupt, this is a contingency too remote to be considered the 
foundation of an insurable interest in the bankrupt, and he adds: 
“ And, of course, a voluntary assignment for the benefit of creditors 

Vou. XXV.—40. 











626 Supreme Court of Illinois. [Aug., 


is equally a transfer, unless possession be retained by the assignor.” 
In the case of Dadmun Manufacturing Co. vs. Worcester Fire Ins. 
Co. (11 Metc., Mass., 429), the assured made a general assignment, 
under the statute, for the benefit of creditors. Suit was brought by 
the assignee upon a policy of insurance which had been issued to 
the assignor, and which provided that: ‘ The alienation, in any way, 
of any property insured under this policy, shall ipso facto make the 
policy void, unless notice of the alienation shall be given to the com- 
pany, and indorsed on the policy.” In the decision of the case it 
is said: “The facts in this case are that the insured, being embar- 
rassed, assigned their property, including the premises insured, to 
Dadmun, Church & Lord, to sell the same, and pay the debts se- 
cured by the assignment, and the deed of assignment contained only 
a qualified release of the assignors. This deed, it is now said by 
the plaintiffs, was fraudulent and void against creditors, by force of 
the statutes of 1836 and 1838. However that may be, it does not 
now lie with the assignors to aver their fraud in making that deed 
in order to void the title made by them under it, and thus be allowed 
to fall back upon their former title. * * * Nonotice of the con- 
veyance was given to the defendants, nor did any assignment of the 
policy take place. This was a violation of the tenth rule of the de- 
fendants, of which they may avail themselves. It is said that this 
conveyance was in trust, to pay debts, which the property was more 
than sufficient to cover, but this fact does not alter the character of 
the conveyance, nor make it less an alienation.” See, also, Young 
vs. Insurance Co., 14 Gray, 150; Perry vs. Insurance Co., 61 N. Y., 
214. But it is said in the argument that the conveyance in this case 
was ip the nature of a mortgage or trust for the benefit of creditors, 
and “that there was no change in the fact of title, but only in the 
evidence of it.” We do not concur in that view. Upon the execu- 
tion and delivery of the deed of assignment all the title and interest 
originally held by the assignor passed from him to the assignee. 
His legal interest was gone; the right of possession was gone, and 
the assignee was clothed with the right and power to sell and convey 
the property and distribute the proceeds among the creditors. 
After the assignment, the assignor has no more control over the 
property than he would have in case of an absolute sale. In conclu- 
sion, we are satisfied the appellate court reached a correct conclusion, 
and its judgment will be affirmed. Affirmed. 
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SUPREME COURT OF MINNESOTA. 


KELLS 
v8. 


NORTHWESTERN LIVE-STOCK INS. CO.* 


The vendee of a horse purchased on credit for $1,000, gave his notes to the 
vendor for that sum, secured them by a chattel mortgage on the horse, 
and insured the horse in the defendant company against loss by death, in 
the sum of $500; loss, if any, payable to the vendor as his interest might 
appear. The contract of purchase contained a provision that, if the 
horse should die within a certain time thereafter, the vendee ‘is to take 
the insurance, which is $500, and give up the notes.” Held, this provision 
is not a breach of the clause in the policy of insurance which warrants 
that the vendee ‘‘is the sole, absolute, and unconditional owner” of the 
horse. 


The policy provided that in case of sickness the owner shall, in every case, 
notify the insurer thereof, :t its home office, by telegram. Held, this did 
not require the owner immediately to notify the insurer of a sickness 
which lasted only ten minutes or less, and did not recur again at least for 
seven weeks. 


Possession by the payee of a negotiable promissory note indorsed specially by 
him to a third party is prima facie evidence that such payee is the owner 
of the note. 


Epwarp B. Graves, for Appellant. 
G. W. Stewart, for Respondent. 
Canry, J. 

On February 25, 1893, N. P. Clarke was the owner of a stallion, 
which on that day he sold to one Franzikus for $1,000, for which 
Franzikus gave his notes secured by a chattel mortgage on the 
horse. On March 14, 1893, defendant insured Franzikus for one 
year against loss by death of the horse by disease or accident, to the 
amount of $500; loss, if any, payable to Clarke “ as his interest may 
appear as mortgagee.” On January 4, 1894, during the time cov- 
ered by the policy, the horse died. This action was brought by 
Clarke to recover on the policy. He subsequently made an assign- 
ment for the benefit of his creditors, and his assignee, Kells, was 
substituted as plaintiff, and recovered a verdict of $500 and interest. 
From an order denying its motion for a new trial, defendant appeals. 

1. The bill of sale of the horse from Clarke to Franzikus contains 
the following provision: “If the said horse should die before July 
the 1st, 1895, the said N. P. Clarke is to take the insurance, which 
is $500, and give up the notes. The horse is to be kept insured in 
N. P. Clarke’s favor for $500. It is urged by appellant that these 

* Decision rendered, May 13, 1896. Syllabus by the Court. 
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facts constitute a breach of the warranty in the insurance policy, 
which warrants that Franzikus is “the sole, absolute, and uncondi- 
tional owner of the live stock insured.” We do not see that the 
above-quoted provision in the bill of sale caused Franzikus to be 
any the less the sole and absolute owner of the horse than he would 
be if that provision had never existed. The provision simply gave 
him an additional indemnity against loss in case of the death of the 
horse. Neither can we see that, as claimed by appellant, this pro- 
vision made the policy of insurance a wagering contract, or deprived 
Franzikus of an insurable interest. 

2. But, even if the existence of the provision was a breach of this 
or some other condition in the policy, there is evidence that the 
breach was waived, as the evidence tends to prove that, at the time 
the policy was issued, defendant’s agent, Seaton, had knowledge of 
this provision in the contract of sale, and made no objection to it. 
See Anderson vs. Assurance Co., 59 Minn., 195; Brandup vs. Insur- 
ance Co., 27 Minn., 393. 

3. The insurance policy contains these conditions:— 

Fourth. That the said insured has agreed and is required to use all due 
diligence, precaution, and care in the use, and for the safety,health, and pres- 
ervation, of said live stock, and, in case of sickness or accident, agrees to 
promptly summon to his aid the best veterinary surgeon to be had in the 
vicinity, or, if none can be had, to otherwise provide the best available care 
and attention ; and he shallin every case at once notify this company, at its 
home office, in Des Moines, Iowa, by telegram, of the fact of such sickness or 
accident, otherwise this policy shall be void. 

The horse was more or less sick on November 15, 1894, some 
seven weeks before he died. Appellant was not notified of this 
sickness, and claims that the failure to notify it avoided the policy. 
We cannot hold that a failure to notify the insurer of any sickness, 
however slight and temporary, especially when it passes away quickly 
and does not recur again, is sufficient to avoid the policy. The evi- 
dence as to how sick the horse appeared to be on that occasion is 
conflicting. The witness Franzikus testified as follows: “My boy 
got up in the morning, went out to the stable, like he usually does, 
came back, and said, ‘Pa, Van Guard looks like being sick.’ Then I 
went to the stables, and saw the horse acted sick; and I went to Dr. 
Cooley, and got him there as quick as I could. When he came there, 
I guess Mr. Connelly was there, and they wanted to pull the horse 
out of the stable; and they led the horse to the door, and by going 
out of the stable, when he stepped over there,—there was a manure 
pile,—and when he stepped over there he kind of laid down; and 
Dr. Cooley took out his knife and bled the horse as,—and as soon 
as he bled him the horse got right up again; and I took him into a 
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long stable, 24 by 15, and put him in there, and covered him up 
nicely, and in ten minutes I tried him to eat, and he did eat. Q. 
Did you ever notice anything wrong with the horse after that, till 
he died? A. No, sir; he ate regular, and I put him in the yard like 
the other horse, as usual, with the mare and colt. * * * He 
trembled a littie when he was sick, but afterwards nobody saw any- 
thing about it.” The witness repeatedly testified that the horse was 
sick at this time only a few minutes, or not longer than 10 minutes. 
The trial court was justified in finding from this evidence that the 
sickness was very slight, and of very short duration. But the court 
has failed to find on the question at all. It is true that the court 
found that the horse “ was sick, with the sickness which caused its 
death, for three or four days before it died.” Appellant’s counsel 
contends that by this finding “the court can refer to nothing else 
but the sickness in November, because there is no testimony as to 
any other sickness.” We cannot so hold. It is true that there is no 
evidence that the horse was attacked by sickness from the time he 
was sick in November until one hour before he died, but we cannot, 
as counsel contends, vary the meaning of the findings by a reference 
to the evidence. Counsel does not predicate anything on the failure 
to give notice of any sickness commencing immediately or shortly 
before the death of the horse. He simply insists that the finding 
refers to the November sickness, and that there was a failure to give 
notice of the November sickness. 

There is nothing in the point that it does not appear that Franzi- 
kus was the owner of the horse at the time of the death, or that the 
horse died in this state, or the point that it is not to be presumed 
that Clarke was the owner of the notes. 

4. The notes were produced at the trial, and offered in evidence 
by plaintiff, and at that time were indorsed as follows: “Pay Clarke 
& McClure, or order. [Signed] N. P. Clarke.” Appellant cites 
Welch vs. Lindo (7 Cranch, 159) to the effect that it must be pre- 
sumed that Clarke & McClure are still the owners of the notes. In 
answer, we will say that that case seems to have been overruled by 
Dugan vs. U. S. (3 Wheat., 182) and the weight of authority holds 
that possession by the payee of a note indorsed specially by him to 
a third party is prima facie evidence that such payee is the owner of 
the note. See 2 Daniel, Neg. Inst. (4th Ed.), § 576, and cases cited. 
This disposes of all the questions in the case worthy of consideration, 
and the order appealed from is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BROWN 
v8. 


FRANKLIN MUTUAL FIRE INS. CO.* 


A mutual company may make parol contracts unless prohibited by statute or 
its by-laws. 


A usage to permit the agents to temporarily bind the company until notice of 
rejection is received and communicated to the insured may be shown. 


Such parol contracts are not prohibited by a by-law authorizing the president 
and secretary to make insurance. 


In such case an agent held out as authorized to contract by parol may bind 
the company. 


Horace G. Atten and Norman M. Nyg, for Plaintiff. 
Goruam D. Wiis, for Defendant. 
Larsrop, J. 

The only exception taken in this case by the defendant is to the 
admission of evidence of a general custom and usage to the effect 
that persons authorized by mutual fire-insurance companies in 
Massachusetts to solicit insurance can bind the company until notice 
of the refusal of the risk by the company is received by the agent 
and communicated to the person desiring insurance. If this were a 
stock company, there could be no doubt of the admissibility of such 
evidence: Baxter vs. Insurance Co., 13 Allen, 320; Putnam vs. Insur- 
ance Co., 123 Mass., 324; Baker vs. Assurance Co., 162 Mass., 358. 
And we see no reason why the same rule should not apply to a 
mutual insurance company unless there is something in the statutes 
or in the by-laws of the company which necessitates a different con- 
clusion. A stock company may undoubtedly make an oral contract 
of insurance: Sanborn vs. Insurance Co., 16 Gray, 448, 454; Emery 
vs. Insurance Co., 188 Mass., 398, 409; Commercial Mut. Marine Ins. 
Co. vs. Union Mut. Ins. Co., 19 How., 318. We find nothing in St. 
1887, c. 214, §§ 44, 45, to which we are referred to by the defendant, 
which indicates that such an insurance cannot be effected; nor do 
we find anything in the by-law of the company which is stated in the 
exceptions that shows such a mode of insurance to be invalid. The 
by-law is:— 

The directors may authorize the president and secretary to make insurance, 


and will issue policies at such rates of insurance and under such limitations 
and restrictions as they shall prescribe. 
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These are merely enabling words, and do not restrain the power 
which such a company has by law to make contracts: Sanborn vs+ 
Insurance Co. and Commercial Mut. Marine Ins. Co. vs. Union Mut. 
Ins. Co., ubi supra. The case at bar differs essentially from Brewer 
vs. Insurance Co. (14 Gray, 203), and Baxter vs. Insurance Co. (1 Allen; 
294), in each of which cases the by-law provided that, before the 
policy should be delivered, the assured should pay such premium 
and give such deposit note as the president and directors should de- 
termine. The effect of this by-law was held to be that the contract 
could not be completed nor the policy take effect until the premium 
was paid and the note given. There was sufficient evidence in this 
case to warrant the jury in finding that Porter, if not the general 
agent of the company, was held out by the company as having au- 
thority to make such a contract as is alleged to have been made 
in this case, and, as the evidence shows was made. If Porter’s 
authority was limited by private instructions given to him by the 
officers of the company, this cannot bind the plaintiff if he had no 
knowledge of it. His authority “must be determined by the nature 
of his business and the apparent scope of his employment therein. 
It cannot be narrowed by private or undisclosed instructions, unless 
there is something in the nature of the business or the circumstances 
of the case to indicate that the agent is acting under special in- 
structions or limited powers:” Markey vs. Insurance Co., 103 Mass., 
78,92. Exceptions overruled. 





SUPREME COURT OF WISCONSIN. 


GROSS ET AL. 


v8. 
> 


MILWAUKEE MECHANICS’ INS. * 





WESTERN ASSURANCE CO.* 
When actions may be consolidated. 


Denial of liability is waiver of proofs of loss. 


The policy was on the contents in a wooden store building. A shed attached 
in the rear, and connected by a door, was afterwards moved back, and an 
addition made to the main building, to which the shed was connected by 
a platform three feet in length. The shed continued to be used for the 
storage of goods in connection with the store. 


Held, That the policy covered goods in the shed. 
Statement of facts by Marsuatt, J. 
Action to recover on several insurance policies for loss by fire of 
property alleged to have been covered by such policies at the time 
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of such fire. It was stipulated in the policies that the property was 
insured while contained in the one-story frame store building situ- 
ated on the south side of Cranberry St. in Centralia. The one-story 
frame store building referred to, at the time all the policies were is- 
sued, except one issued by the Western Assurance Co., June 11, 
1893, consisted of a main building and a lean-to, or shed, in the rear: 
with a door for passage from the former into the latter, the two 
structures being used together as one building. Thereafter and 
before the fire, the shed was moved back about twenty feet, and an 
addition to the main building was built, extending back to within 
three feet of the shed, to which it was connected by a platform, 
nailed to both structures, with doors for convenient passage from 
such addition by way of the platform to the shed. Thereafter the 
shed was used substantially as before in conducting the store busi- 
ness, goods being kept there the same as when the policies were 
issued up to the time of the fire which destroyed or injured the 
goods therein. Liability for the loss was denied on the ground that 
the property when destroyed was not in the store building, hence 
not covered by the policies. December 11, 1893, an action was com- 
menced against the Western Assurance Co. on three of the policies, 
and in January, 1894, an action was commenced against the Milwau- 
kee Mechanics’ Insurance Co. on one policy. Thereafter both actions 
were consolidated by order of the court, and tried, with the result 
that judgment for plaintiffs was rendered, from which judgment de- 
fendants appealed separately. 


Barsers & Breurneer, for Appellants. 
Grorce L. Wittiams, for Respondents. 


Marsuatt, J. (after stating the facts.) 

The actions were properly consolidated. Chapter 235, Laws 1893, 
provides that, should the insured bring suit on any policy or policies 
of insurance, he may join as parties defendant any and all insurance 
companies interested in the loss. Section 2792, Rev. St., provides 
that, “when two or more actions are pending in the same court 
which might have been joined, the court or judge, on motion, shall, 
if no sufficient cause be shown to the contrary, consolidate them into 
one, by order.” Under the law of 1893 the conclusion is easily 
reached that the actions might have been joined in the first instance; 
therefore it was the duty of the court to grant the motion to consol- 
idate them when made, under § 2792, Rev. St., as no cause was 
shown to the contrary, the motion being made and heard on the 
pleadings, which were substantially the same in both cases. Excep- 





1896. ] Gross et al. vs. Insurance Companies. 633 


tion was taken to the finding of the court that liability on the poli- 
cies was denied during the time required for filing proofs of loss, 
but such finding is well supported by the evidence. Such denial of 
liability constituted a waiver of proofs of loss under repeated de- 
cisions of this court: McBride vs. Insurance Co., 30 Wis. 563; 
Harriman vs. Insurance Co., 49 Wis., 71; King vs. Insurance Co., 
58 Wis., 508; Campbell vs. Insurance Co., 73 Wis., 100. The im- 
portant question here presented is, was the structure in which the 
goods were located at the time of the fire a part of the one-story 
frame store building, within the meaning of the contract of insur- 
ance? Before the shed structure, called a “lean-to,” was moved 
back, it obviously constituted a part of the store building. After 
its removal, and the construction of the addition at the back of the 
main building, it was connected therewith by a platform nailed to 
both structures, in which position it continued to be used down to 
the time of the fire, the same in all respects as at the time the poli- 
cies were issued. Precedents involving similar questions are at 
hand, some of which were cited in the briefs of counsel. In Cargill 
vs. Insurance Oo. (33 Minn., 90), there was a warehouse located 24 
feet from the elevator building. The two buildings were fastened 
together by a few strips of board nailed upon each. Held that, as 
the warehouse was used as a part of the elevator, it must be consid- 
ered as having been intended by the parties to be included in the 
designation “ elevator building and additions.” In Pettit vs. Insur- 
ance Co. (41 Minn., 299), the words “St. Anthony Elevator and 
frame, iron-clad, metal-roofed building occupied for the storing and 
handling of grain, and known as the ‘St. Anthony Elevator,’ situ- 
ated in auditor’s subdivision No. 1, E. D., Minneapolis, Minn.,” a 
building used in connection with the main elevator building, located 
300 feet from the main building, and connected with it by two gal- 
leries, was held to be included within the descriptive words. The 
court said, in effect, that the broad description was not intended to 
limit the risk to the main building, because the language of the 
policy was not thus limited; that it was descriptive of the character, 
construction, purpose, and use of the building insured. To the same 
effect is Insurance Co. vs. Roe, 71 Wis., 33. The descriptive words 
were, “ frame planing mill building and addition. The engine room, 
consisting of an independent structure—except so far as it was con- 
nected to the main building by a shaft for the transmission of power, 
and by a spout through which shavings were forced into the engine 
room—was located twenty feet from such main building. It was 
held that the engine room was an essential part of the mill, and that 
the words “ planing-mill building ” were broad enough, under the 
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circumstances, to include it. The reasoning of the cases cited, to 
which many more might be added, applies aptly to the facts of this 
case. The shed and main building, before the change, constituted 
the one-story store building. Its character in that regard, under 
the circumstances, was not changed by moving back the shed and 
constructing the addition. Such addition, former main building and 
shed, all connected and used together, constituted the one-story 
frame store building within the meaning of the policies at the time 
the loss accrued. Judgment affirmed on both appeals. 


SUPREME COURT OF ILLINOIS. 


FIREMEN’S INS. CO. 
v8. 
APPLETON PAPER & PULP CO.* 


The policy was on mill building and additions, including flumes and auto- 
matic sprinkler equipment, and permitted alterations, additions, and 
repairs to building and machinery. 


Held, That a removal of the sprinkler equipment in order to substitute a 
better one was not a violation of the policy. 


Held, That, where no unnecessary time was involved in alterations, such alter- 
ations were not a violation of a provision against increase of risk within 
the control of insured. 


W. J. Ammen, for Appellant. 

Green, Rosstys & Honore, for Appellee. 

Cartwricut, J. 

Appellee brought this suit on an insurance policy, issued upon its 
mill building and machinery, by appellant, and on the trial obtained 
a verdict for $2,182.52, upon which judgment was entered. That 
judgment has been affirmed by the appellate court. 

The only errors complained of relate to the refusal of the trial 
court to submit to the jury certain requests for special findings, and 
to the giving and refusing of instructions. Defendant asked the 
court to submit to the jury twelve questions of fact. The court 
submitted four of them, and refused the others. It is argued that 
the court was in error in so doing, because the answers to the ques- 
tions would have enabled the defendant to see the basis upon which 
the general verdict was returned, and because the special findings 
were essential for that purpose. All of the questions proposed re- 
lated to evidentiary matters, and were not of a character contem- 
plated by the statute. The only use of them would have been that 
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stated by counsel—to enable the defendant to see the basis for the 
general verdict, and learn what the jury thought about various mat- 
ters of evidence. But this is not a sufficient reason for submitting 
such: questions to the jury. The facts stated in the questions were 
not ultimate facts, upon which the rights of the parties depended, 
and yhich would control the general verdict, and the refusal to sub- 
mit them was proper: Railway Co. vs. Dunleavy, 129 Ill., 132. 

The argument upon the giving and refusing of instructions is 
nothing more, in effect, than a restatement of the formal assign- 
ments of error. Counsel merely states, as to the one instruction 
given at the request of plaintiff, that the giving of it was gross 
error, and, as to each instruction refused, that the refusal was er- 
roneous and harmful, or gross or harmful, error, without indicating 
wherein, or why, the action was erroneous, or in what any of the 
alleged errors consisted. It is not the duty of the court to search 
the record for the purpose of bringing to light possible errors 
which counsel do not perceive and point out, but only to pass upon 
those which are presented for consideration. The instruction given 
on the part of the plaintiff has, however, been discussed by appellee, 
and in the reply brief of appellant; and, the ground of objection 
having been pointed out that way, although it came as late as the 
reply brief, will be noticed, although we are not bound to do so. 

The instruction was as follows: “The jury are instructed that, by 
the terms of the policy sued on, plaintiff was authorized to make 
alterations, additions, and repairs to the building and machinery; 
and, under this clause of the policy, plaintiff was authorized to ex- 
tend the sprinkler system then in the mill, even to the extent of 
tearing out the old sprinkler system and supplanting it with a new 
one, provided that, in making repairs and alterations, the plaintiff 
exercised ordinary care—that is, such care as prudent men ordi- 
narily exercise about their own affairs—and did not thereby un- 
necessarily, or for unnecessary length of time, increase the risk under 
said policy. And if you should find, from the evidence, that, at the 
time of the fire, the mill was unequipped with any sprinkler system 
connected with water, that would constitute no defense for plaintiff's 
recovery in this action, if you should further find, from the evidence, 
that the absence of such sprinkler system was owing to the making 
of repairs and alterations, and that, in making the repairs in progress 
at the time of the fire, plaintiff exercised such ordinary care, and did 
not unnecessarily, or for an unnecessary length of time, increase the 
risk of fire under said policy.” 

The policy sued on was issued November 15, 1890, for the term 
of one year. On the face of it there was a slip attached, describing 
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the property, specifying $2,000 insurance on the mill building and 
additions, including flumes, foundations, drainers, and automatic 
sprinkler equipment complete, situated on the bank of Fox River, 
head of canal, in the city of Appleton, Outagamie County, Wis., and 
on fixed and movable machinery, shafting, belting, pulleys, tools, 
rotaries, beaters, steam, gas, and water pipes; presses, vats, scales, 
and all millwright work, fixtures, and appurtenances contained 
therein, with + 

Permission to run nights; to make alterations, additions, and repairs to 
building and machinery; and to light with electric light or closed kerosene 
lamps. 

At the foot of the ship was the following, in red ink:— 


It is understood and agreed that, when the unequipped portion of this mill 
is thoroughly equipped’ with improved automatic sprinkler, the annual rate 
shall be reduced 25 per cent. 


On January 30, 1891, another slip was attached, and marked :— 
This form substituted 1—30—91, 


with the same conditions, except that the clause in red ink was 
omitted. Among the terms and conditions of the policy was the 
condition that defendant should not be liable for loss or damage 
caused 

By neglect of assured to use all practicable means to save and preserve the 
property from damage at and after the fire, * * * or the working of car- 
penters or other mechanics in the building, altering or repairing the property 
named in this policy, unless permission for such work be indorsed in writing 
hereon, * * * or if the risk be increased by any means within the control 
of the assured. 


When the policy was issued the mill was partly equipped with the 
sprinkler system, which plaintiff undertook to change for another 
and complete system, covering the entire mill, and the change was 
being made at the time that the fire occurred. The change to the 
new sprinkler system occupied two or three weeks, and the new, 
incomplete, system was not ready for use when the fire occurred. 

The objections to the instruction seem to be that the automatic 
sprinkler equipment, being a part of the property insured, could 
not be removed, without avoiding the policy, and that the permission 
given to make alterations, additions, and repairs to the building and 
machinery did not authorize any change of the sprinkler system. 
The sprinkler equipment was merely described as a part of the 
property insured, and there was no condition or stipulation that it 
should be kept or maintained, and it was not different from any 
other of the property described in the policy. There is no more 
reason for saying that it could not be removed than that any other 
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piece of machinery or fixture about the mill could not be taken out 
without annuling the policy. If the existence of the sprinkler equip- 
ment was a condition of the risk, it might have been easily provided 
for; but the policy contained no condition of that kind. The con- 
tract could not be given the effect of a warranty that the sprinkler 
equipment should remain in the building during the life of the policy. 
Its removal was not a breach of a warranty: Schmidt vs. Insurance 
Co., 41 Tll., 295; Insurance Co. vs. Eddy, 55 IIL, 213. 

The provision exempting the company from liability for loss or 
damage caused by neglect of the assured, or in case the risk should 
be increased by any means within the control of the assured, is to 
be construed in connection with the permission to make alterations, 
additions, and repairs to the buildings and machinery. It is insisted 
that only such alterations, additions, and repairs might be made as 
could be accomplished without in any manner increasing the risk; 
that, up to the point of increasing the risk, the assured had the right 
to make alterations, additions, and repairs, but no further; that this 
was the limit of its right in this respect; and that, the moment the 
limit was passed, the policy became inoperative and void. This is 
not a fair construction of the provision. The permission was not 
confined to the making of such alterations, additions, and repairs as 
did not increase the risk, as would certainly have been done if that 
was the intention; but the permission was to make any alterations, 
additions, and repairs which the plaintiff might choose to make. If 
the risk was not to be increased in any degree, beyond the risk in 
the ordinary operations of the mill, without such permission, the 
stipulation would be of practically no benefit, because such work 
necessarily increases risk. The permission would give nothing, and 
be of no avail. The only reasonable coustruction would be that 
plaintiff could not increase the risk further than necessary in the 
making of the alterations, additions, and repairs. The permission 
to make alterations included the right to alter and extend the exist- 
ing sprinkler system; and we think the court, by the instruction, 
properly interpreted the conditions of the policy. 

It was contended, at the trial, by defendant, that the work was 
negligently done, and the hazard thereby increased, so as to avoid 
the policy under the stipulation against the increase of risk. But 
that, being a question of fact, has been conclusively settled against 
that contention by the verdict of the jury and the judgment of the 
appellate court: Insurance Co. vs. Steiger, 109 Ill, 254. The judg- 
ment of the appellate court will be affirmed. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CLAFLIN ET AL. 
v8. 


UNITED STATES CREDIT SYSTEM CO.* 


A contract by which the defendant agrees for a consideration to purchase at 
a fixed price the accounts which a business firm has against ascertained 
insolvent debtors during a year is a contract of insurance, which a foreign 
corporation not admitted to do business in Massachusetts cannot lawfully 
make there. 


Held, That the insurance of mercantile credits or accounts i3 not authorized 
in Massachusetts, and contracts of such insurance are void. 


Held, That the court of its own motion will take cognizance of such illegality, 
though not set up in defense. 


Perry & Perry, for Plaintiffs. 
Sueparp & Haaar, for Defendant. 
Barker, J. 

The contract in suit, although signed and sealed by the officers of 
the defendant in the state of New Jersey, was sent by the defendant 
to its agent in this commonwealth, and was here delivered. It was 
made on April 6, 1891, and purports to bind the defendant, in 
consideration of a sum paid, to purchase, at a fixed price, the 
accounts which, during one year, a certain business firm should 
have against ascertained insolvent debtors, or judgment debtors, 
against whom execution should be returned unsatisfied. It is a 
contract of insurance, within the meaning of the Massachusetts 
insurance act of 1887, then in force. By that act (St. 1887, c. 214, 
§ 3), which adopted the definition given in Com. vs. Wetherbee (105 
Mass., 149, 160), “a contract of insurance is an agreement by which 
one party, for a consideration, promises to pay money or its 
equivalent, or to do some act of value to the assured upon the 
destruction or injury of something in which the other party has an 
interest.” By the same section it was made “unlawful for any 
company to make any contract of insurance upon or concerning any 
property or interests or lives in this commonwealth or with any 
resident thereof,” unless and except as authorized under the pro- 
visions of the act. 

The defendant is a foreign corporation domiciled in the state of 
New Jersey. By the act cited, no foreign insurance company shall 
be admitted to transact here any class of insurance until it does 
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certain acts, and obtains from the insurance commissioner a certifi- 
cate that it has complied with the laws of the commonwealth and is 
authorized to make contracts of insurance. Before the enactment 
of St. 1887, c. 214, if insurance was made by a foreign company 
without complying with the requisitions of the statute, the contract 
was declared valid by statute, while a penalty was imposed upon 
the making of the contract: Pub. St., c. 119, § 200; Gen. St., c. 58, 
§ 72. No authority is given by St. 1887, c. 214, to any insurer, 
domestic or foreign, to insure mercantile credits or accounts. So 
far as the record before us shows, the defendant has not been ad¢ 
mitted to transact insurance in this commonwealth. The contract 
sued on seems to be made unlawful by the provisions of St. 1887, c. 
214, § 3, both for the reason that the defendant has not been ad- 
mitted to transact insurance here, and because insurance of credits 
or accounts is not authorized by the statute. 

The illegality of the contract is not set up in defense, nor was it 
noticed in the superior court, where the plaintiff had a verdict. 
But no court will consciously lend its aid for the enforcement of an 
illegal contract: Snell vs. Dwight, 120 Mass., 9; Dunham vs. Presby, 
id., 285; Riley vs. Jordan, 122 Mass., 231, 233; Low vs. Peers, 
Wilm., 364, 378. In the present case the question was brought to 
the attention of counsel by the court at the argument, and since the 
argument counsel have been given an opportunity to argue it upon 
briefs, and have declined or omitted so to do. 

One of the exceptions is to a refusal to rule that the plaintiffs 
cannot recover. The ruling should have been given, for the reasons 
we have stated. In our view of the case, the questions argued by 
the parties are immaterial to the decision of the cause, and need 
not be discussed. Exceptions sustained. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Watver or Proors or Deata—EnrForceMENT OF Cratm AGAINST 
BENEVOLENT Socrety. 

In the case of Fillmore vs. Great Camp of the Maccabees, de- 
cided by the Supreme Court of Michigan, March 31, 1896, it was 
held, that, where proofs of death are expressly waived by the execu- 
tive committee of a benevolent order, it is unreasonable to demand 
that such proofs be furnished in a form provided by the by-laws, 
where it would be impossible for the beneficiary to comply with 
many of the provisions. But such beneficiary must enforce her 
claim and exhaust her remedy under the rules of the association 
before applying to the courts. 


INTEREST OF EQUITABLE OwnER IN THE INSURANCE. 


In the case of Whitehouse vs. Cargill, decided by the Supreme 
Judicial Court of Maine, February 15, 1896, the official syllabus is 
as follows: “Real estate charged with the payment of a legacy 
under a will was conveyed while this lien for the payment of the 
legacy was still upon it. The purchaser procured an insurance in 
his own name upon the property. The buildings were after- 
wards destroyed and the insurance paid to the purchaser. Held, 
that the purchaser was not accountable for the insurance to 
the party entitled to the legacy. The contract of insurance 
is one of indemnity only, does not run with the land, and does 
not indemnify any one having only an interest as mortgagor, re- 
demptioner, attaching creditor, or otherwise. The holder of a mere 
equitable lien cannot compel the owner of the legal estate to 
account for the rents and profits received by him while occupying 
the premises.” 
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Where there are no writings showing the plaintiffs to be partners,as they claim, 
parol evidence of one who has close business relations is admissible to 
show the apparent relations between them. 


Where the warranties are in the application only and not in the policy, the 
burden of proving their breach is on the defendant company; the plaintiff 
need not allege their truth. 


A policy of credit insurance issued to W. & Co. covered only losses on sales of 
merchandise owned by ‘ the indemnified.”’ 


Held, That, where the actual members of the firm remained the same, a change 
in the firm name did not affect the contract. 


The policy provided that proofs of loss should be made within twenty days 
after knowledge of insolvency, and final proofs should ve forwarded within 
twenty days after the expiration of the policy. 


Held, That the first requirement was sufficiently complied with by notice of 
appointment of a receiver for the debtor and statement of his account, 
where it was subsequently followed by legal proof of his insolvency at the 
expiration of the policy. 

Where a clause relating to the adjustment of a loss is ambiguous and in ap- 
parent antagonism to the plain language fixing the liability, it will be 
ignored. 

Where the policy provides that other securities against the debt shall be de- 
ducted before estimating the liability, this does not apply to a policy in 
another company which exempts losses insured under this policy, and only 

attaches to excess of loss. 





Horwitz & Herstrietp (James L. Blair of counsel), for Plaintiff in 
Error. 
Apert Stickney and Frank L. Crawrorp, for Defendants in Error. 


Before Wallace, Lacombe, and Shipman, Circuit Judges. 






Wa ace, C. J. 
This is a writ of error by the defendant in the court below to re- 
view a judgment for the plaintiffs entered upon the verdict of a jury. 
‘ The action was brought upon a bond, dated May 29, 1893, which was, 
in effect, a contract by the defendant to insure Charles F. Wood & 
Co., to the extent of $10,000, against losses for merchandise sold or 
to be sold by them during the year 1893, arising from insolvency of 
debtors. It also contained a clause covering losses on sales made by 
the insured since September 1, 1892, “provided that no account 


~ * Decision rendered, April 7, 1896. 
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under extension at the time of payment of premium” should be in- 
cluded. It contained this recital :— 


This bond is issued and accepted upon the condition that the terms and 
conditions printed or written by the company upon the back of this bond are 
accepted by the indemnified as part of this contract, as fully as if they were 
recited at length over the signatures hereto affixed. 

Among the conditions are these:— 

(4) Proof of loss must be made upon the blanks furnished and in the manner 
prescribed by said company, within twenty days after knowledge of the in- 
solvency of any debtor shall have been received by the indemnified, or his or 
their agent; otherwise, such claim shall be barred. (12c) Final proof of loss 
shall be forwarded to the central office of this company, upon the blanks fur- 
nished and in the manner prescribed by the company, within twenty days after 
the expiration of this bond; and the amount due by this company, under final 
proof of loss, shall be adjusted and paid within sixty days after the receipt by 
the company of such final proof of loss. 

The complaint set forth the bond, alleged compliance by the plain- 
tiffs with its conditions, and alleged that the plaintiffs had sustained 
losses during the year 1893 upon sales made to three debtors subse- 
quent to September 1, 1892, viz.: Sanford & Co., Kipling, and Cottier 
& Sons, aggregating approximately the sum of $22,000. The answer 
admitted the execution of the bond as set forth, and, among other 
defenses, alleged that upon the application for insurance, and to in- 
duce the defendant to make the bond, the plaintiffs made certain 
representations, knowing the same to be false. It is also alleged that 
the loss of Sanford & Co. was not provable, under the terms of the 
policy, because the account of that debtor was under an extension 
at the time of the making of the bond, and that nothing was recov- 
erable in respect to the Kipling loss, because no proof of insolvency 
had been furnished by the plaintiffs to the defendant as required by 
the terms of the bond. 

There are forty-four assignments of error. We shall only attempt 
to consider those which have some color of merit. 

It was a condition of the bond that the liability of the defendant 
should be limited to sales of merchandise “owned, sold, and deliv- 
ered by the indemnified.” There was an issue upon the trial whether 
the losses arising from sales made between September 1, 1892, and 
January 1, 1893, were not excluded by force of that condition. Ac- 
cording to the testimony for the plaintiffs, although their firm name 
had been Charles F. Wood & Co. only since January 1, 1893, they 
had been co-partners carrying on the identical business under the 
name of Charles F. Wood during the period in question. There was 
testimony for the defendants indicating that John B. Wood and 
Elmer E. Wood did not become co-partners with Charles F. Wood 
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until January 1, 1893. Several of the assignments of error relate to 
the rulings of the trial judge in admitting evidence and in instruct- 
ing the jury relative to that issue. 

It was not error to permit persons whose business relations with 
the alleged partners were intimate to testify as to the apparent re- 
lations existing between them prior to January 1, 1893. The usual 
proof of partnership is by the evidence of clerks, or other persons 
who have done business with the parties as partners; and, although 
the partnership may have been constituted by indentures or other 
writings, it is ordinarily not necessary, in an action between the 
partners and a third person, to produce them. Their declarations 
in transacting business with third persons may be given in evidence 
to prove their partnership, and the entries made in their books in 
the course of business are evidence of the same character, and 
equally competent: 2 Greenl. Ev., § 479; Colly. Partn., § 686. 

The defendant requested an instruction to the jury, in effect, that 
all losses were to be excluded arising upon the sale of goods during 
that period, if the jury should find from the evidence “ that said firm 
of Charles F. Wood & Co. was not in existence as a firm, composed 
of the same members, doing business under exactly the same firm 
name, as when said bond was written.” The judge declined to give 
this instruction, but modified it by striking out the words “exactly 
the same firm name,” and gave itas modified. It was the manifest 
purpose of the bond to insure against losses the business concern 
which was described in the bond as “ Charles F. Wood & Co., of No. 
171 Broadway, New York.” The firm name was used for the pur- 
pose of identifying the parties insured, and the business to which 
the insurance related. If the same parties had seen fit, the day after 
the execution of the bond, to change their firm name to that of 
Charles F. Wood, it cannot be doubted that the sales made by them 
under that name would have been covered by the bond. Those who 
composed the firm when the bond was made were the “indemnified,” 
within the meaning of the condition. If they were the persons who 
owned and sold the goods during the period covered by the bond, 
and were carrying on the same business, the style of the co-partner- 
ship was of no consequence. The instruction was properly refused, 
and, as modified, was correct. 

Many of the assignments of error are based upon the theory that 
the truth of various statements contained in the written application 
for the policy was in issue; that the plaintiffs were bound to a strict 
compliance with these statements; and that they were not entitled 
to recover if it appeared that any of the statements were untrue. 
Undoubtedly, these statements constituted warranties, because the 
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bond recited that it was issued in consideration of the application; 
and the application offered the statements as a consideration, and 
warranted them to be true. A warranty in a policy of insurance is 
in the nature of a condition precedent, and devolves upon the insured, 
in an action upon the policy, the burden of averring performance in 
his pleading, and proving it strictly by his evidence. It has never 
been authoritatively decided, however, that this rule is applicable to 
representatiors contained in an application, which amount to war- 
ranties, and we are of opinion that it does not apply. It was assumed 
not to apply to such a case in Dwight vs. Insurance Co. (103 N. Y., 
341, 355); and it has keen generally supposed that it is incumbent 
upon the defendant who relies upon the breach of such a warranty 
to allege it, and assume the burden of proof: Swick vs. Insurance 
Co., 2 Dill., 160, Fed. Cas., No. 13,692; Geib vs. Insurance Co., 1 
Dill., 443, Fed. Cas., No. 5,298; Murray vs. Insurance Co., 85 N. Y., 
236. The rule requiring performance of warranties to be averred 
and proved was ingrafted into the law of insurance before it was 
customary for underwriters to require from the insured the full and 
detailed applications which are a feature of so much prominence in 
the modern contract,—especially in the contract of life insurance. 
The policy is the evidence delivered to the insured of the contract 
of the insurer, and ordinarily, of itself, constitutes complete evidence 
of the contract, while the application, although it may modify the 
contract, is in the nature of defensive evidence intrusted to the in- 
surer for his protection. Asa matter of pleading, if the policy is 
set forth, and compliance with all the conditions precedent recited 
in it is averred, there is no necessity for referring to the application, 
and the complaint or declaration is sufficient upon its face. Nothing 
is required to be proved which does not go to support some neces- 
sary allegation in the complaint, and there seems to be no good rea- 
son which requires a plaintiff to assume the burden of proving 
affirmatively the truth of statements in an application not challenged 
by the defendant. As was said by the Supreme Court :— 

“The number of the questions now asked of the assured in every 
application for a policy, and the variety of subjects, and length of 
time which they cover, are such that it may be safely said that no 
sane man would ever take a policy, if proof to the satisfaction of a 
jury to the truth of every answer were made known to him to be an 
indispensable prerequisite to payment of the sum secured; that proof 
to be made only after he was dead, and could render no assistance 
in furnishing it. On the other hand, it is no hardship that, if the 
insurer knows or believes any of these statements to be faise, he 
shall furnish the evidence on which that knowledge or belief rests. 
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He can thus single out the answer whose truth he proposes to con- 
test, and, if he has any reasonable grounds to make such an issue, 
he can show the facts on which it is founded:” Insurance Co. vs. 
Ewing, 92 U. S., 378. 

In the present case the defendant not only did not, in its answer, 
set up any of the statements in the application as warranties, or 
allege any breach of warranty, but it admitted by its answer the 
execution of the policy as set forth in the complaint. By this admis- 
sion it dispensed with the introduction of the application. Conse- 
quently, there was no issue as to the truth or falsity of any of the 
statements contained in it. Whether the plaintiffs were bound by 
the statements contained in it; whether it was permissible for them 
to show that the agent of the defendant who filled it out did not do 
so accurately, or inserted statements which they had not made to 
him; and whether the statements were shown by the evidence to be 
true or untrue,—were questions which were not within the scope of 
the issues on trial, and consequently none of the rulings which are 
challenged by the assignments of error could have been prejudicial 
to the defendant. The application was competent evidence for the 
purpose of meeting the defense of fraud by showing what repre- 
sentations were actually made by the plaintiffs; and it was also com- 
petent for them to show to what extent the statements contained in 
it were theirs, and to what extent they were really the statements of 
the defendant’s agent. Except for this purpose, the application, 
and all the testimony in regard to it, had no legitimate place in the 
evidence. The questions of fact arising under the defense of fraud 
were submitted to the jury under correct instructions. If there was 
any error in the instructions in regard to the written application, it 
was error favorable to the defendant, and only the plaintiffs had rea- 
son to complain of them. Itis proper to say, however, that inasmuch 
as the trial judge permitted the defendant to contest the truth of 
the statements in the application, entertained a motion for the di- 
rection of a verdict for the defendant, and, pursuant to its request 
for instructions, submitted to the jury the questions of fact relating 
to the breach of the warranties, we have carefully examined his rul- 
ings and instructions upon this branch of the case, and do not deem 
the exceptions taken by the defendant worthy of discussion. 

Error is assigned that the trial judge left it to the jury to construe 
the meaning of the word “ extension,” as used in the clause of the 
bond which provided that “ no account under extension at the time 
of payment of premium” should be included in its protection. If 
the instruction was erroneous, it did the defendant no harm. The 
loss arising upon the account of Sanford & Co. was the only one to 
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which the clause was applicable, and there was no evidence in the 
case tending to contradict the testimony for the plaintiffs that the 
apparent extension of credit given to that debtor upon a single item 
of his account was not an extension of the original term of credit, 
but was the exercise of an option by Sanford & Co. pursuant to the 
terms of the sale. 

Error is assigned of the instructions to the jury in respect to the 
waiver by the defendant of proofs of the Kipling loss. The defense 
based upon the failure of the plaintiffs to make the proofs required 
by the policy is an utterly frivolous one. There was no question of 
fact for the jury, and upon the uncontradicted evidence the plaintiffs 
were entitled to an unequivocal instruction that they bad furnished 
sufficient proof of loss. The facts were these: June 13, 1893, a re- 
ceiver of the debtor’s assets was appointed in a creditor’s suit, and 
June 16th the plaintiffs sent to the defendant a proof of loss, on one 
of the blanks furnished by it, stating that the debtor had failed and 
made an assignment. June 21st they sent au amended proof of loss, 
upon the blanks furnished by the defendant, giving the date of fail- 
ure; stating that, instead of an assignment, there was a receiver, and 
giving details of the debtor’s account, and the amount remaining 
unpaid. At the same time they wrote the defendant, asking it to in- 
form them if the proof was satisfactory, and whether it required any 
further particulars, or any other action on their part. July 8th the 
defendant acknowledged the receipt of proof, and informed the 
plaintiffs that, under the conditions of the bond, the loss could not 
be adjusted until the expiration of the bond. A final proof of loss, 
covering all the losses which had accrued under the policy during 
its term, was furnished to the defendant January 6, 1894, accompa- 
nied by an affidavit showing the insolvency of the debtor. After the 
final proof of loss was received, the defendant retained it, without 
making any objection, and in March, after making an examination 
of the books of the plaintiffs, repudiated any liability, upon the 
ground of fraud in obtaining the bond. Jt is not contended for the 
defendant that the final proof was not in all respects a formal and 
sufficient proof. Its contention is merely that the plaintiffs did not 
comply with the provision of the policy which required them to 
make proof of loss within twenty days after the knowledge of the 
insolvency of the debtor. No better evidence of the supposed insolv- 
ency of the debtor could have been supplied than was furnished by 
the first proofs of loss. Those documents did not furnish legal proof 
of the insolvency of the debtor, but this was not requisite. The 
provision in respect to making legal proof of insolvency only applies 
to the final proofs. The other provision is intended, not to require 
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formal proof of insolvency, but to afford the insurer prompt notice 
that a loss has happened, for the purposes of investigation and meas- 
ures of protection. Occupying as it does the position of a surety, 
the insurer is entitled to subrogation, and, upon paying a loss, is en- 
titled to a transfer of the claim against the debtor. The meaning 
of the condition is that the defendant shall have prompt notification 
of a probable loss, and, in that behalf, shall have proofs within 
twenty days after the indemnified has reason to suppose a debtor to 
be insolvent. What was done by the plaintiffs was an ample compli- 
ance with both conditions in respect to proof of loss. Their earlier 
proof informed defendant of the failure of the debtor. Their final 
proof was in all respects sufficient. 

Error is assigned of the court’s refusal to charge the defendant’s 
requests as to the measure of damages, or basis for the computation 
of loss. The court instructed the jury that if they found that the 
plaintiffs were entitled to recover for losses upon sales made before 
the Ist day of January, 1893, their verdict should be for the full 
amount of the bond, but, if they found that the plaintiffs were only 
entitled to recover for losses upon sales made during 1893, then the 
plaintiffs wee entitled to recover $5,893.56. No error is assigned of 
the last instruction. As the jury found for the plaintiffs in the 
smaller sum, it is obvious that they disallowed all losses arising upon 
sales made prior to January 1, 1893. As the bill of exceptions has 
been framed, it is quite impossible to determine what basis was 
adopted by the judge or jury for the computation of the loss. In 
each of the requests in which the defendant submitted its theory of 
the measure of damages, there was included, besides a deduction of 
the initial loss of $4,000, an additional initial loss, which the defend- 
ant insisted was to be borne by the plaintiffs under one of the condi- 
tions of the bond. Weare of the opinion that the clause in the bond 
under which this addition to the initial loss is sought to be imposed 
upon the plaintiffs was not intended to have that effect. The bond 
recites the indemnity to be 

Against loss to the extent of, and not exceeding, $10,000 resulting from in- 


solvency of debtors over and above a net loss of $4,000, first to be borne by 
the said indemnified on total gross sales amounting to $400,000 or less. 


Among the conditions on the back is the following :— 


(5) The basis of net loss fixed in this bond is 1 per cent on total gross sales 
by the indemnified of $400,000, and, should such total gross sales exceed said 
amount, the net loss to be borne by the indemnified, under this bond, shall 
increase in like ratio. 

Then follow various conditions in respect to provable losses, and 
after them the clause in question, which reads as follows:— 
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(12a) To simplify adjustment, and to avoid disputes, it is agreed that such 
sum of gross loss shall be the limit to be borne by the indemnified, as, less 25 
per cent, will equal the agreed amount of annual net loss; all claims making 
up such said sum of gross loss to remain the property of the indemnified, the 
company relinquishing its claims, except as hereinbefore provided. 

We are quite unable to determine what this provision means, un- 
less it is intended to fix a temporary basis of adjustment in case the 
defendant should see fit to pay a loss before final adjustment, in 
order, by subrogation, to acquire control meanwhile of the claim 
against the insolvent debtor. If, however, it is capable of the con- 
struction which the defendant contended for, it is in plain antago- 
nism to, and irreconcilable with, those provisions which make the 
initial loss of the indemnified $4,000, or 1 per cent on total sales. 
The bond, with its numerous conditions, being an instrument pre- 
pared by the insurer, we must apply to its construction the rule 
which was applied by this court in Guarantee Co. vs. Wood, 15 
C. C. A., 563 :— 

“Tf the particular clause requiring interpretation cannot be 
brought into harmony with the rest of the contract, and the instru- 
ment, considered as a whole, is ambiguous touching the precise loss 
which the policy covers, that meaning is to be given to it which is 
most favorable to the insured.” 

If, by the introduction of a subsequent and obscure clause, diffi- 
cult to understand, or requiring expert knowledge for its compre- 
hension, the preceding clauses, plainly and unequivocally expressed, 
by which the initial loss of the indemnified is fixed, are nullified, the 
subsequent clause must be ignored. It cannot be permitted to oper- 
ate as a snare to the unwary. The trial judge properly refused to 
charge the defendant’s requests. 

The judge also properly refused to instruct the jury as requested 
by the defendant in its fourth request. That request was based upon 
the following condition of the policy:— 

(9) In all cases where the indemnified under this contract shall hold other 
security, guaranty, indemnity, or preference, or shall have instituted attach- 
ment orreplevin proceedings against any insolvent debtor covered under this 
bond, the amounts realized therefrom shall be deducted before the loss under 
this bond shall be adjusted. 

Subsequently to the issuing of the bond in suit, the plaintiffs ob- 
tained further insurance against loss from the Mercantile Credit 
Guarantee Company. By the terms of the policy of that company, 
it was distinctly provided that the policy should not attach to cover 
any losses insured by the defendant, but should only attach when 
the policy in suit was exhausted. The request related to the indem- 
uity thus acquired by the plaintiffs, and prayed for an instruction, 
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in substance, that the amount realized from it by plaintiffs should 
be deducted by the jury from the recovery for which the defendant 
was otherwise liable. Not being an indemnity for the same loss, the 
clause in question does not apply to it. 

We have considered all the assignments of error which seem 
worthy of notice, and find none of them to be well founded. 

The judgment is affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


MOROTOCK INS. CO. 
vs. 
CHEEK.* 


The insurance was on flour while stored in a warehouse managed by plaintiff 
*‘ for account of whom it may concern.” 


Held, That the admission of an erroneous statement of loss by plaintiff that 
the flour belonged to J., whereas J. was only the agent of the owner but 
had apparent control of the flour, was not harmful, and the defendant had 
afterwards been informed of the error. 


Held, That where the proofs of loss failed by mistake to state the true owner, 
but the mistake was afterwards corrected in a letter by plaintiff, and the 
proofs were retained without objection by defendant, the mistake was 
waived. 


Sraptes & Munrorp, for Plaintiff in Error. 
Harmanson & Heatu, for Defendant in Error. 
CaRDWELL, J. 

The policy of insurance sued on in this case insured W. B. Cheek, 
manager Roper Storage Warehouse, in Norfolk City, for account of 
whom it may concern, for the term of two months, from the 24th 
day of September, 1892, at noon, to the 24th day of November, 
1892, at noon, against all direct loss or damage by fire, to an amount 
not exceeding $700, on 150 barrels of flour while contained in said 
warehouse; the policy providing for the usual proof of loss con- 
tained in like policies, and containing, also, all other usual provi- 
sions and conditions. On the 11th of November, 1892, the Roper 
Storage Warehouse, with its contents, was entirely destroyed by 
fire, together with 150 barrels of flour that assured claimed were 
covered by this policy; and on December 12, 1892, Cheek, as man- 
ager of the warehouse, made out and furnished to George D. 
Pleasants & Son, general agents of the Morotock Insurance Com- 


" ® Decision rendered, April 9, 1896. 
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pany, upon blanks furnished by these agents, the proof of the loss 
of the 150 barrels of flour, as required by its policy of insurance, ac- 
companied by the certificate of the notary public, residing in Nor- 
folk, and most contiguous to the property destroyed, as also re- 
quired by the provisions of the policy. This proof of loss set forth 
that the property described—that is, the 150 barrels of flour— 
belonged, at the time of the fire, to J. E. Rayl, and no other person 
or persons had any interest therein. On the 5th or 6th of February, 
1893, Cheek received from Arthur L. Pleasants, a member of the 
firm of George D. Pleasants & Son, general agents, a letter requiring 
of Cheek the original invoices and warehouse receipts, also the name 
and the address of each of the parties for whose direct benefit the 
insurance was effected, covered either by the policy issued by the 
Morotock Insurance Company or that of the Agricultural Insurance 
Company, issued by Pleasants & Son, on other property in the ware- 
house; and immediately upon the receipt of this letter Cheek for- 
warded to the agents at Richmond, Va., the original invoices and 
warehouse receipts called for, and along therewith he inclosed this 
paper :-- 

W. B. Cheek, Esq., Supt. Roper Storage Co., Norfolk, Va.—Dear Sir: In- 
clused I hand you invoices for 150 barrels flour bought of the Agosta Milling 
Co. which had not been accepted by me at the time of the fire. This com- 
pany has forwarded me bill lading for same, with power to collect insurance 
for their benefit. Flour destroyed in your storage house by tire November 
11, 1892. J. E. Rayl. 

He sent, also, a statement showing what part of the amount of 
the loss he was entitled to for freight advanced, storage charges, 
etc., and what amount belonged to the owner of the flour destroyed. 
Nothing further was heard by Cheek, the assured, from the agents, 
until March 3, 1893, when Mr. Pleasants, a member of the firm of 
George D. Pleasants & Son, came to Norfolk, and took the deposi- 
tion of Cheek as to the fire, the property destroyed, and the owners 
of the property, and in this deposition Cheek explained who were 
the owners of each and every species of property destroyed by the 
fire. From that time until May, 1893, the Morotock Insurance 
Company and its agents remained silent. Whereupon W. B. Cheek, 
manager of the Roper Storage Warehouse, suing for himself and 
also for the Agosta Milling Company, brought suit against the in- 
surance company in the Circuit Court of the City of Norfolk to 
recover the amount claimed to be due on the policy, to which action 
the defendant company pleaded non assumpsit, and at the trial of 
the cause on the 17th day of July, 1893, took three bills of excep- 
tions to the rulings of the trial court. The first is to the refusal of 
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the court to exclude the paper purporting to be the proof of loss 
furnished by the assured, as before stated, and introduced in evi- 


dence by him; the second, to the action of the court in overruling - 


the defendant company’s demurrer to the evidence of the plaintiff; 
and the third, to the refusal of the court to set aside the verdict and 
judgment on the demurrer to the evidence,—the verdict and judg- 
ment being for the sum of $600, with interest thereon from the 20th 
day of February, 1893. ‘To this judgment a writ of error was 
awarded by this court. 

The only error assigned and relied ‘or in the petition of the plain- 
tiff in error is to the ruling of the trial court in refusing to reject the 
proof of loss furnished by Cheek, manager, December 17, 1892, 
wherein he represented that the 150 barrels of flour lost in the fire 
belonged to J. E. Rayl, and that no other person had any interest 
therein. The contention of the plaintiff in error is that, as the 
Agosta Milling Company had furnished no proof of loss, such as is 
required by the policy of insurance sued on, this action brought by 
W. B. Cheek, manager of the Roper Storage Warehouse, suing for 
himself and also for the Agosta Milling Company, could not be 
maintained. It is true that the proofs furnished on the 17th day of 
December, 1892, erroneously stated tbat the flour which was de- 
stroyed was the property of J. E. Rayl, when in fact it was the prop- 
erty of the Agosta Milling Company, of which J. E. Rayl was the 
agent at Norfolk, which fact of ownership was correctly stated in 
plaintiff ’s declaration. When Cheek stated, in the proof of loss 
furnished the defendant company, that Rayl was the owner of the 
flour, he was simply mistaken, and the mistake occurred, doubtless, 
because Rayl, as the representative of the owner, was on the spot, 
looking out for its interest, and Cheek did not draw the distinction 
between the owner and the representative of the owner. This, how- 
ever, worked no harm or prejudice to the defendant company, and 
there is no fraud or deception charged by it, or even intimated. 
On the contrary, as we have seen, so soon as Cheek received the 
letter from J. E. Rayl of December 5, 1892, informing him that he 
(Rayl) had not accepted the 150 barrels of flour consigned to bim 
by the Agosta Milling Company, and destroyed by the fire, he at 
once forwarded that letter to the agents of the defendant company, 
together with the original invoices and warehouse receipts asked 
for by them. This policy of insurance is but an open, floating 
policy, in which the manifest intention of the parties is that it 
shall cover, to the amount of insurance named therein, any goods of 
the character and description specified in the policy, which, from 
time to time, during its continuance, might be in the Roper Storage 
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Warehouse under the control of its manager. Is such a case the 
policy applies to the benefit of the person who may own the property 
at the time of the loss, although he had no interest in the property 
when the policy was issued; and extrinsic evidence is admissible to 
show who was in fact concerned: Wood, Ins., §§ 38, 40; Turner vs. 
Burrows, 8 Wend., 144. 

The silence of the agents of the Morotock Insurance Company 
from and after the receipt of the proof of the loss furnished by 
Cheek, manager, and the information as to the parties who were 
really concerned in the loss, certainly as early as March 3, 1893, 
cannot be considered otherwise than as a waiver by those agents of 
any further proof of the loss. Therefore Cheek, the assured, had 
the right to institute this suit to recover the value of the goods de- 
stroyed, and out of the recovery to pay himself to the extent of his 
interest, and the balance to pay over to the owner: Wood, Ins., 
§§ 280-282. We are of opinion that there is no error in the 
judgment of the Circuit Court of Norfolk City, and it is therefore 
affirmed. 


COURT OF APPEALS OF NEW YORK. 


ROBBINS ) 
vs. 


SPRINGFIELD FIRE & MARINE INS. co.+) 


The policy provided that it should be void if the property was incumbered, 
and that its conditions should not be deemed to have been waived unless 
the waiver was written on the policy. 


Held, That knowledge of incumbrance by the agent at the time of issuing the 
policy was a waiver of the incumbrance. 


Where it was manifest that the agent knew of the mortgage, it was not error 
to refuse to submit the question of such knowledge to the jury. 


Statement of facts by Martin, J. 

This action was brought upon a policy of insurance issued by the 
defendant to the plaintiff, dated January 28,1892. It was issued by 
Harry H. Falkner, who was the defendant’s agent at Le Roy, N. Y., 
and authorized to solicit insurance, issue and cancel policies, receive 
premiums, remit the same to the company, make surveys, and de- 
termine how much insurance was to be placed upon property to be 
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insured. The property insured consisted of a steam engine, boiler, 
and other machinery, materials, and articles of personal property 
usually employed in the laundry business; his stock of shirts, collars, 
and gentlemen’s furnishing goods; and the shirts, collars, and other 
articles which belonged to others, and were held by him for the 
purposes of his business as a laundryman. His place of business 
was situated on the north side of Main St., in the village of Le Roy. 
The property thus insured was destroyed by fire on the 9th day of 
February, 1892, and the amount due under the defendant’s policy 
was adjusted at the sum of $475. The policy contained a provision 
that, 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the subject of insurance be personal property, 
and be or become incumbered by a chattel mortgage. 

It also contained the other provisions usually contained in the 
standard fire-insurance policy, among which there was a provision 
making the policy subject to the stipulations and conditions con- 
tained in it, and also a provision to the effect that no officer, agent, 
or other representative of the company, should have power to waive 
any condition or provision of the policy, except such as might, by 
the terms of the policy, be subject to the terms indorsed thereon or 
added thereto; and that, as to those provisions and conditions, no 
officer, agent, or representative should be deemed or held to have 
waived any of them, unless the waiver was written upon the policy. 
When the policy was issued, there was a chattel mortgage upon the 
property insured and belonging to him, which was given by the 
plaintiff to one McKay, to secure $475, upon which there had been 
paid $125. On the trial the defendant’s counsel stated that no ques- 
tion would be made as to the amount that the plaintiff was entitled 
to recover for the loss under the policy, if a right to recover was es- 
tablished. The plaintiff testified that he had a conversation with 
the defendant’s agent in reference to this mortgage at the time when 
he applied for the insurance; that the conversation was: “TI told 
Mr. Falkner that I had deposited the money in Lathrop’s bank at 
Le Roy to pay this chattel mortgage, and told him I wished to be 
insured. I told him that the mortgage or this note was held in 
Geneseo, and the money was obliged to be sent there before it would 
be paid, and he said: ‘ Well, if you have deposited the money in 
the bank, I will insure you from noon to-day,’ and there was nothing 
more said about it at that time. I called his attention to this chattei 
mortgage, and told him that this was the. mortgage that I had paid. 
That was the only mortgage I ever had. I deposited the money to 
pay it on the 28th day of January.” The plaintiff also testified that 
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he did not see Falkner in reference to this insurance before that 
day. Falkner was called as a witness for the defendant, and testified 
that the application for the insurance by the plaintiff was made a 
few days before January 28th. His testimony as to what took place 
upon that oecasion is: “That application was made at my office. 
Mr. Robbins asked ‘me if I could insure bis property, and at the 
same time he says: ‘I am all clear now.’ I told him I could not, if 
it were chattel mortgaged. He says: ‘I am all clear now, or, at 
least, I have the money in the bank to pay it, and it will be paid im- 
mediately.’” Upon his cross-examination he testified: “The only 
time I had a conversation about the chattel mortgage was the first 
time, in which he said, ‘I am all clear; the chattel mortgage is paid, 
or I have the money in the bank to pay it, and it will be paid imme- 
diately.’ That was the way he qualified it.” 

The evidence of the plaintiff was not contradicted by the defend- 
ant’s agent, otherwise than as already indicated. There was no 
direct contradiction or denial of the plaintiffs testimony to the effect 
that he told Falkner that he had deposited the money in Lathrop’s 
bank at Le Roy to pay the chattel mortgage; that the mortgage or 
note was held in Geneseo, and the money had to be sent there be- 
fore it could be paid; and that Falkner said: “Well, if you have 
deposited the- money in the bank, I will insure you from noon to- 
day.” The money to pay the mortgage was deposited in the bank 
at Le Roy at that time, was subsequently sent to the agent of the 
mortgagee, the mortgage was paid, and it was discharged on the 
third day of the following month. The policy was delivered by the 
defendant’s agent to the plaivtiff on the 13th day of January, 1892. 

When the testimony was closed, the defendant’s counsel asked the 
court, “to direct a verdict for the defendant, on the ground that at 
the time of the issuing of the policy the property insured thereby 
was incumbered by a chattel mortgage, and that there was no agree- 
ment indorsed upon said policy, or added thereto, in reference to 
such chattel mortgage.” That motion was denied, and the defend- 
ant duly excepted. “ Plaintiff’s counsel thereupon asked the court 
to direct a verdict in his favor for the sum of $501.61, on the 
ground that there is no question of fact for the jury. The court 
thereupon directed the jury to find a verdict for the plaintiff for 
$501.61, to which direction the defendant duly excepted. The de- 
fendant thereupon asked the court to be allowed to go to the jury 
upon the question whether or not, at the time the policy was issued, 
the agent knew of the existence of the chattel mortgage; also, 
whether or not the application was made before the policy was actu- 
ally issued; also, upon all the questions of fact in the case. The 
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court refused the request, to which refusal the defendant duly ex- 
cepted. The jury, by direction of the court, rendered a verdict for 
the plaintiff for $501.61, and the court ordered the exceptions to be 
heard at the general term in the first instance.” The general term 
denied the defendant’s motion for a new trial, and ordered a judg- 
ment for the plaintiff upon the verdict. From the judgment entered 
thereon, the defendant appealed to this court. 


Wim N. Coasweti, for Appellant. 
Watrer H. Smiru, for Respondent. 


Martin, J. (after stating the facts). 

On this appeal two questions are presented for determination. 
One relates to the regularity of the procedure adopted on the trial. 
The other involves the correctness of the decision of the trial court 
upon the merits of the controversy. If the appellant’s contention 
that the procedure adopted was erroneous, and requires a new trial, 
is sustained, it will render a decision as to the merits unnecessary. 
Therefore, the first question to be examined is as to the regularity 
of the procedure complained of. On the trial the court directed a 
verdict for the plaintiff. This was after a denial of the defendant’s 
motion for the direction of a verdict in its favor, and was made upon 
the request of the plaintiff. ‘To this direction the defendant not 
only excepted, but thereupon, and before the verdict was actually 
rendered, requested the court to permit him to go to the jury upon 
the questions: (1) Whether, at the time the policy was issued, the 
defendant’s agent, Falkner, knew of the existence of the chattel 
mortgage; (2) whether the application was made before the policy 
was actually issued; and (3) upon all the questions of fact in the case, 

It is not apparent how the matters referred to in the second and 
third questions had any bearing upon the issue in this case. The 
only one upon which it is even claimed that there was any conflict in 
the evidence, or as to which there was any dispute between the par- 
ties, is whether, when the policy was issued, the defendant's agent 
knew of the existence of the chattel mortgage. Thus the only ques- 
tion upon this branch of the case is whether the court erred in re- 
fusing to submit that question to the jury. The respondent insists 
that the appellant is not in a position to raise that question, for the 
reason that he did not request the court to submit it to the jury 
until after a verdict had been directed for the plaintiff. The case of 
Carr vs. Sullivan (68 Hun, 246), seems to sustain that contention. 
Howell vs. Wright (122 N. Y., 667) is cited in the Carr Case as sus- 
taining that doctrine, but an examination of the latter shows that 
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the request was not made until the verdict had been rendered, and 
a motion for a new trial denied. Therefore, it cannot be regarded 
as an authority fully sustaining the doctrine of that case. With our 
view of the evidence contained in the record, we deem it unneces- 
sary to decide that question, as it is manifest, from the undisputed 
proof, that the defendant’s agent knew of the existence of the mort- 
gage. Hence, the court properly refused to submit to the jury the 
questions contained in the defendant’s request. 

In determining the question, whether the court correctly decided 
the case upon the merits, it must be assumed that the plaintiff in- 
formed the defendant’s agent of the existence of the chattel mort- 
gage; stated to him that he had deposited the money in the bank at 
Le Roy to pay it; apprised him of the fact that the mortgage was 
held in Geneseo, and the muney would have to be sent there before 
it was paid; and that the agent agreed that, if the money was de- 
posited in the bank, he would insure the property in question from 
noon of the day of the date of the policy. That such was the con- 
versation and understanding between the agent and the plaintiff was 
undisputed, and, there having been no request by the defendant to 
submit to the jury the question of the plaintiff’s credibility as a wit- 
ness, his evidence must be regarded as conclusive. Hence, the pre- 
cise question is whether the policy was valid if the defendant’s agent 
knew of the existence of those facts. He having knowledge of all 
the facts concerning the property and chattel mortgage, unless he 
intended to waive the condition of the policy relating to mortgaged 
personal property, or through mistake omitted to make the proper 
indorsement, he must have intended to commit a fraud upon the 
plaintiff. Under these circumstances, it is to be presumed that if 
anything was omitted which it was necessary to do to make the pol- 
icy valid, it was by mistake, or that the condition was waived, or the 
defendant held itself estopped from setting it up: Van Schoick vs. 
Insurance Co., 68 N. Y., 484; Whited vs. Insurance Co., 76 N. Y., 
415; Richmond vs. Insurance Co., 79 N. Y., 230; Woodruff vs. In- 
surance Co., 83 N. Y., 133; Short vs. Insurance Co., 90 N. Y., 16; 
Berry vs. Insurance Co., 132 N. Y., 49, 58; Forward vs. Insurance 
Co., 142 N. Y., 382. The rule that an insurance company will not be 
permitted to defeat a recovery upon a policy issued by it, by proving 
the existence of facts which would render it void, where it had full 
knowledge of them when the policy was issued, is too well estab- 
lished by the authorities in this state to require further discussion. 
It is manifest that the facts in this case bring it clearly within the 
principle of the cases cited. Whether the decisions in this class of 
vases proceed upon the charitable theory that the insurance com- 
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pany by mistake omitted to make the required indorsement, or in- 
tended to waive the provision regarding it, or upon the idea that its 
purpose was to defraud the insured, and is for that reason estopped, 
is of but little consequence, as any one of those theories is sufficient 
to avoid the defense relied upon in this case. That the knowledge 
of the defendant’s agent was its knowledge is also established by the 
authorities cited. Therefore, it is obvious that, under these author- 
ities, the defendant was barred from claiming that the policy was 
invalid because of the existence of the chattel mortgage. 

The judgment is manifestly right, and should be affirmed, with 
costs. Allconcur, except Haight, J., not sitting. 

Judgment affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SUN INSURANCE CO. ) 





v8. 


GREENVILLE BUILDING & LOAN ASS’N No. - 


A policy of insurance was, by request of the mortgagee, issued in the name of 
H. Roobeine as owner,—the loss, if any, payable to the mortgagee, the 
G. B. & L. Association. It appeared on the trial that H. Roobeine never 
owned the property insured, but that one Barnet Rubin was the owner. 
Held, That no action at law can be founded upon the policy by the mort- 
gagee until it is reformed in equity. 


Couns & Corsin, for Plaintiff in Error. 
Henry Puster and Joun Grirrin, for Defendant in Error. 


Van Sycxet, J. 

This suit was brought by the Greenville Building & Loan Asso- 
ciation against the Sun Insurance Co. to recover the amount insured 
by a policy dated August 30, 1893, on a three-story frame building, 
No. 414 Wall St., Elizabethport, N. J. The plaintiff below held a 
mortgage upon the premises, executed by one Jacob M. Lawton, 
who subsequently conveyed to Barnet Rubin, subject to said mort- 
gage. On the application of said mortgagee, the policy of insurance 
was issued by the Sun Insurance Co. in the name of H. Roobeine, 
owner,—the loss, if any, payable to said Greenville Building & Loan 
Association, as mortgagee. By mistake, the mortgagee gave the in- 
surance company the name of H. Roobeine as the owner, while the 
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fact was that he never was the owner, the title being in a man by the 
name of Barnet Rubin. The declaration alleges that the insurance 
company insured H. Roobeine,—the loss, if any, payable to the 
plaintiff, as mortgagee. The plea is non assumpsit. 

The trial judge ordered a verdict for the plaintiff below. In this 
there was error. The plaintiff faiied to sustain the affirmative of 
the issue joined. The policy purports to insure the property of 
Roobeine, and it was upon his property the plaintiff claimed to have 
a mortgage. All this was disproved in the trial so that there was no 
sufficient basis of fact upon which to support a judgment for the 
plaintiff. It seems clear that no action at law can be founded upon 
this policy until it is reformed in equity. 

In another aspect of the case, there was error in directing a ver- 
dict for the plaintiff. In the trial court, evidence was given, on the 
part of the defendant company that notice was given to the mort- 
gagee, that the insurer, in virtue of a right reserved in the policy so 
to do, elected to cancel said policy, and that the mortgagee, before 
the fire occurred, agreed that it should be canceled, and promised to 
surrender it to the msurance company. This was denied by the 
mortgagee, but it was a question of fact, which should have been 
submitted to the jury. The judgment below should be reversed. 


+e. 


SUPREME COURT OF ARKANSAS. 


GERMAN-AMERICAN INS. CO. 
v8. 


HUMPHREY.* 


The policy on personal property provided that it should be void in case of 
subsequent incumbrance by a chattel mortgage. 
Held, That such chattel mortgage though afterwards paid avoided the policy. 


An agent authorized to issue and to fill up and sign blank policies might 
verbally waive such forfeiture though the policy provides that no agent 
should be deemed to have waived its provisions unless such waiver be in- 
dorsed in writing, but one who was a mere agent’s clerk without such 
authority could not waive a policy provision where such authority was 
not delegated to him by the agent authorized to issue. 


Rose, Hemtneway & Rose, for Appellant. 
N. T. Wurst and Brinces & Wootprinee, for Appellee. 
Woon, J. 
The plaintiff sued upon a fire-insurance policy, for the loss of 
certain hotel furniture. The defense was based upon alleged non- 
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compliance with the terms of the policy, which provided “that if 
the subject of the insurance be personal property, and be or be- 
come incumbered by a chattel mortgage,” the policy should be void. 
The property covered by the policy was mortgaged after the issu- 
ance of the policy. But the plaintiff contends that the policy was 
only suspended during the continuance of the mortgage, and was 
reviewed by the discharge of the mortgage before the loss oc- 
curred. There was proof, though meagre, to support the finding 
that the mortgage was canceled before the fire, although the rec- 
ord was not satisfied until after. The satisfaction of the record was 
not essential to the removal of the incumbrance. If the mortgage 
was paid off and canceled, it was sufficient: May, Ins., § 292; Hawkes 
vs. Insurance Co., 11 Wis., 188; Smith vs. Insurance Co., 60 Vt., 
682; Merrill vs. Insurance Co., 73 N. Y., 452. But the proposition 
that the incumbrance, while it existed, only suspended the policy, 
contravenes the unambiguous terms of the contract, which the par- 
ties themselves have made. The language of the clause quoted 
supra, in its plain, ordinary arid popular sense, indicates a total ex- 
tinction of the policy if the property be incumbered, and not a sus- 
pended animation thereof, subject to be revived upon payment of 
the mortgage debt. Courts, by interpretation, cannot ingraft upon 
insurance contracts, any more than upon any other, a meaning to- 
tally foreign to that which the plain terms employed by the parties 
themselves convey. It is undoubtedly true that where the contract, 
on account of any ambiguity in the language used, is reasonably 
susceptible of different constructions, that construction should be 
adopted most favorable to the insured: Imperial Fire Ins. Co. of 
London vs. Coos Co., 151 U. S., 452, (14 Sup. Ct., 379); 1 May, Ins. 
§§ 175, 176, and authorities cited. The insurer has the right to 
contract against any possible risk of loss or embarrassment inci- 
dent to incumbering the property insured. If it be said that, 
where the mortgage is paid off, there is no longer an incumbrance 
and increase of risk, still as to whether or not the mortgage had 
been paid off would be the question, and one that often could not 
be settled without expensive litigation. The insured mortgagor 
might enter into collusion with the mortgagee to defraud the 
insurance company after the loss occurred, by claiming that the mort- 
gage had been paid off and discharged, when in fact it had not. 
Unfortunately, all men are not honest. Without some such provi- 
sion in the policy, the unscrupulous would have an inviting oppor- 
tunity, after a loss, to divide the spoils, at the expense of the 
insurer. Doubtless some such considerations as these prompted the 
clause in the policy under consideration. The clause is reasonable 
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and clear, and the parties had the right to thus contract. The 
opinion in Imperial Fire Ins. Co. of London vs. Coos Co., supra, and 
the numerous authorities there reviewed, leaves no doubt of the 
correctness of our ruling. Contra, counsel cite May on Fire Insur- 
ance, at page 589 (section 294), where he says, “An incumbrance in 
violation of the policy only suspends it, and, if paid before the loss, 
the policy revives.” And the learned author cites Kimball vs. 
Monarch Ins. Co., 70 Iowa, 513. An examination of that case will 
show that after the mortgage had been paid off the insured assigned 
the policy, and the company indorsed upon it its assent to the as- 
signment. This was tantamount to the issuance of a new policy. 
It was a waiver of forfeiture. So the case cited does not support 
the text. 

2. It is also contended by the appellee that, if there was a for- 
feiture, it was waived by an agreement of the plaintiff with John L. 
Mills, clerk of the local agent, to the effect that the assured should 
see the mortgagee, and have the mortgage canceled, and that the 
policy should remain in force. And appellee says that said agree- 
ment on his part was performed before the loss occurred. Such an 
agreement, if made by one having authority, would be a waiver of 
the forfeiture: Pratt vs. Insurance Co., 55 N. Y., 505. Since coun- 
sel for appellants have not questioned here the sufficiency of the 
evidence to prove such an agreement, we will treat the verdict as 
conclusive on that point. Appellant questions only the authority of 
the clerk of the local agent to make such agreement. The testi- 
mony as to the authority of the agent and his clerk is related by 
John L. Mills as follows: “ R. H. M. Mills is my father, and Iam a 
clerk in his office. I never make any agreement about insurance, 
other than the conditions in the policy. The only contract we have 
is the policy. I am not a partner with my father, but only a clerk. 
I merely sell the policies and receive the premiums. My brother 
and I merely do the office work for my father. I have no authority 
from the German-American Insurance Company. My father has 
never appointed me sub-agent for them. I have no power from the 
agent or otherwise, to alter any of the terms of the printed con- 
tracts, nor to make any changes in a policy of insurance. I have no 
power to sign policies, but they are all signed by my father. I 
solicit insurance, and fill up blank policies for my father’s signature. 
I filled up this one. This policy is signed by my father, who is the 
only person authorized to sign it. I am simply a soliciting agent 
and clerk, without any authority to modify the contract embodied 
in the policy.” The policy provides that “no agent shall have 
power to waive any provision or condition of this policy, except 
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such as by the terms of this policy may be the subject of agreement 
indorsed hereon or added hereto; and, as to such provisions or 
conditions, no agent shall have such power, or be deemed or held 
to have waived such provisions or conditions, unless such waiver, if 
any, shall be written upon or attached hereto. Nor shall any privi- 
lege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.” Under 
the express terms of the policy, the placing of a mortgage upon the 
property, ipso facto, avoided the policy. The forfeiture thus cre- 
ated could only be waived by one who had authority to do so, and 
authority, too, as bigh as that by which the contract was made in 
the first instance: Hamilton vs. Insurance Co., 15 Mo. App., 59- 
There is a marked distinction between a waiver of conditions made 
before and those made after the issuance of a policy. But an agent 
who has been furnished by his principal with blank applications, 
and with policies duly signed by its officers, and who has been au- 
thorized to take risks, and to issue policies by simply signing his 
name, to collect premiums, and to cancel policies—all without con- 
sulting his principal,—would certainly be empowered to waive the 
condition as to incumbrance either before or after the issuance of 
the policy. And he could waive the forfeiture by parol, notwith- 
standing the limitations upon his power in this respect contained in 
the. policv: Insurance Co. vs. Brodie, 52 Ark., 11, and authorities 
cited; Grubbs vs. Insurance Co., 108 N. C., 472, and authorities 
cited; Insurance Co. vs. Norwood, 16 C. C. A., 136. If R. H. M. 
Mills, the local agent, possessed this power, there is nothing in the 
record to show that he exercised it himself, or that he assented to 
its exercise by his son. If he could delegate such power to his sub- 
ordinate, the undisputed proof shows that he has not done so. The 
work of John L. Mills, as he shows, was clerical and special. There 
was nothing in the nature of his employment, or in the manner of 
the discharge of his duties, from which authority to waive a for- 
feiture could be inferred. Nor does it appear that the defendant 
company, or its local agent, held him out to the public as’ possess- 
ing such power. The court’s first instruction was correct. The 
second was not supported by the evidence. Reversed and 
remanded. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
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WHITTEN 
v8. 


NEW ENGLAND LIVE-STOCK INS. CO.* 


Where proofs of death are waived in case of a live-stock policy and liability 

denied on other grounds, action may be brought at once, although the 
policy provided that it should be payable on receiving satisfactory proofs 
of death, sixty days after approval by the board. 


Wuu1am H. Baker, for Plaintiff. 
Joun Haskett Butier and Metvitze P. Becker, for Defendant. 


ALLEN, J. 

The action was brought in less than 60 days after the death of 
the horse. The only question before us is whether it could be ruled, 
as matter of law, that it was brought prematurely. If not, accord- 
ing to the report, the plaintiff is to have judgment. By the policy 
the defendant agreed, upon receiving satisfactory proofs of the 
death of the said animal, to pay $200 “in 69 days after the approval 
of the claim by its executive board.” The plaintiff introduced evi- 
dence tending to show a waiver of the production of proofs of 
death, and a general denial of liability by the defendant’s general 
manager on other grounds. We must assume that the jury might 
have found both of these facts to be proved. The parties could not 
have intended, by the form of policy, to give to the defendant the 
power to avoid payment altogether, by refusing to have its executive 
board act: Page vs. Cook, 164 Mass. ,41 N. E., 115; Braun- 
stein vs. Insurance Co., 1 Best & S., 782. Some other construction 
must therefore be given to the words used. It is apparent that the 
postponement of payment for 60 days is allowed solely for the 
benefit of the defendant, and it is reasonable to limit the clause to 
cases where the claim is approved by the executive board. The 
time of payment is separable from the promise to pay. If the 
executive board disallows a claim, or refuses to act at all, a claim 
under a policy is not thereby defeated. Moreover, if a promise is 
made to pay money when something else happens, and the promisor 
interposes to prevent that thing from happening, he cannot avail 
himself of the stipulation: Beharrell vs. Quimby, 162 Mass., 571, and 
cases cited. The practical effect is to strike out that condition or 





'* Decision rendered, Feb. 28, 1896. 
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clause from the contract. The 60-day clause being thus struck out 
from this policy, the defendant was bound to pay upon receiving 
satisfactory proofs of death; and the production of such proofs was 
waived. Therefore there was a present obligation to pay, and a 
right of action accrued at once. The defendant chiefly relies on 
Daniels vs. Newton, 114 Mass., 530. In that case there was a 
mutual executory contract to be performed by both parties at a 
future day fixed. It was held that a declaration by one party, be- 
fore the day, that he would not perform when the time came, did 
not give to the other an immediate right of action. The present 
case is tu be distinguished from that, both by the nature of the con- 
tract, and by the act of the defendant in preventing its executive 
board from passing upon the plaintiff’s claim. It has been held in 
very many cases that a waiver of proofs of loss, and an absolute de- 
nial of liability under any circumstances, will entitle the assured to 
sue at once, notwithstanding a clause in the policy postponing his 
right of action for a limited time after furnishing proofs of loss. 
Many of these are cited by the plaintiff, to which may be added 
Insurance Co. vs. Harvey, 82 Va., 949; Insurance Co. vs. Cary, 83 
Ill., 453; Insurance Co. vs. Gracey, 15 Colo., 70; Insurance Co. vs. 
Boisvery, 11 Quebec L. R., 377. No case the other way has been 
cited or come to our notice. According to the terms of the report, 
there must be judgment for the plaintiff. 
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Letters written by the local agent, who had nothing to do with the adjust- 
ment of the loss, to the general agent, unknown to the insured, relative to 
the settlement of the loss, are not admissible against the company where 
the issue was as to whether limitation had been waived by negotiations 
for a settlement. 
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Crowtey, Suttivan & Grosscur, W. O. McKintay, and M. J. 
Cocuran, for Appellant. 
Hogan & McGerry, for Respondent. 
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Hoyt, C. J. 

This action was brought upon an insurance policy issued by the 
defendant upon certain buildings and other property of the plain- 
tiff. In its answer the defendant set up three grounds of defense: 
(1) That the action was barred by the limitations of the policy; 
(2) that the property had been burned by the willful act of the 
plaintiff; and (3) that the claim of loss had been compromised, and 
a release of the defendant from all liability executed by the plaintiff, 
upon sufficient consideration. Plaintiff, in reply, denied that the 
limitation of time in which the action could be brought was six 
months from the date of the fire, as claimed in the answer, and al- 
leged that such limitation was twelve months from such date, and 
denied the other defenses set up in the answer. Plaintiff intro- 
duced evidence as to the time of the appearance of the defendant 
in the action, and the proofs of loss which had been furnished the 
defendant, and rested. Thereupon the defendant made a motion 
for a nonsuit, which was denied by the court. The date of the fire 
was agreed upon, and it was also agreed that the action was not 
commenced until more than six months thereafter. Defendant in- 
troduced proof tending to show that the policy contained a clause 
limiting the time in which an action could be brought to six months 
after the fire, and also introduced proof tending to sustain the other 
affirmative defenses set up in its answer. Plaintiff, in rebuttal, in- 
troduced evidence which it was claimed tended to show that the 
limitation of time in the policy was twelve, instead of six, months, 
and that, if the limitation was six months, the action of the defend- 
ant had been such as to waive such limitation. He also offered 
evidence for the purpose of contradicting that offered by the de- 
fendant in support of its other affirmative defenses. A verdict was 
returned for the plaintiff, upon which, after a motion for a new trial 
had been denied, judgment was duly entered. 

One of the grounds upon which it is claimed that the judgment 
should be reversed is the admission in evidence, over the objection 
of the defendant, of certain letters which passed between the local 
agents of the defendant and its general agents. These letters were 
admitted by the court only for the purpose of being considered by 
the jury upon the question of the diligence of the plaintiff in bring- 
ing the action, and it is contended that for that purpose they were 
competent evidence, for the reason that they had a tendency to 
show that the company had not come to a final determination in re- 
gard to the payment of plaintiff's claim of loss; that, until it had, 
the limitation in the policy as to the time within which the action 
could be commenced was suspended. And in support of this con- 


ales 


& ~ 
t 
i. 





Ee 


1896. | Hill vs. Phenix Ins. Co. 665 
tention the case of David vs. Insurance Co. (11 Wash., 181) is cited. 
An examination will show that it was the peculiar circumstances of 
that case which induced this court to hold that the action might be 
commenced within a reasonable time after the company had notified 
the assured that it did not intend to pay the loss. The proofs were 
such that the court was satisfied that, up to and including the time 
within which the action could have been brought under the limita- 
tion in the policy there had been negotiations between the parties 
in regard to a compromise of the claim, and that the assured had 
reason to believe, from the action of the company, that such nego- 
tiations were to be continued until he was informed of the com- 
pany’s intention not to pay the loss; and it was under these 
circumstances that it was held that the assured would have a 
reasonable time within which to commence an action, after being 
informed of the company’s intention. In the case at bar there was 
no pretense of the existence of pending negotiations for the settle- 
ment of the claim. The testimony on the part of the plaintiff was 
to the effect that the whole matter had been adjusted, and that 
nothing remained to be done. except for the company to pay the 
loss, while that on the part of the defendant was to the effect that 
the loss had been repudiated by the company, and such repudiation 
acquiesced in and confirmed by the plaintiff. On account of the 
difference in the circumstances surrounding this case and the one 
above cited, what was said in that is of but little aid in the decision 
of this. It might well be questioned whether there was any proof 
in this case tending to show any waiver of the limitation in the 
policy by the defendant, and, if there was not, that question should 
not have been left to the jury. But it is not necessary to decide 
this question; for, even if there was testimony sufficient to go to 
the jury upon that question, the letters should not have been ad- 
mitted as a part of such evidence. The assured was in no manner 
a party to these letters, and the fact that they had been written did 
not come to his knowledge until long after the action had been 
barred, if the limitation in the policy was six months. They were 
not competent even for the purpose of showing that the company 
had not come to a decision. The local agents by whom they were 
written had nothing whatever to do with the adjustment of the loss, 
and were not the agents of the company for any purpose in relation 
thereto. The letters, therefore, were of no more force than would 
have been letters of the same import from a stranger. They made 
suggestions as to the action desired on the part of the company, 
but such suggestions were purely voluntary, and could have no 
effect upon the rights of the company. And, if the fact that they 
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had been written had been communicated to the plaintiff, he would 
have had no right to have relied upon them, and for that reason 
they would not have been admissible in evidence against the com- 
pany; and the fact that he had no notice that they had been written 
but furnishes an additional reason why they should have been 
excluded. 

Besides, it is doubtful whether, under the pleadings and admit- 
ted facts, any proofs should have been admitted tending to show 
that the action would have been sooner brought but for the nego- 
tiations in reference toa settlement. It is indirectly admitted in 
the reply that definite notice of the understanding of the company 
that the policy had been long before canceled, and the liability 
thereunder compromised, was communicated to the plaintiff on 
July 30th, and the undisputed proofs showed that these facts had 
been communicated to him early in August. Hence, from that 
date, if not earlier, he had definite notice of the refusal of the com- 
pany to recognize hisclaim. The action was not commenced until 
November 23d, and since, under the authority of the case cited, the 
action must be brought within a reasonable time after notice of a 
refusal to pay, it may well be questioned whether this action was 
commenced in time. What is a reasonable time must depend upon 
circumstances. And in view of the fact that, under the limitation 
in the policy which is under consideration, the time in which all of 
the preliminaries relating to the proof of loss, the decision of the 
company thereon, and such negotiations as might result, must be 
concluded and the action brought within six months, it is at least 
doubtful whether a period of more than three months after notice 
of refusal to pay was a reasonable time in which to bring suit. Ifa 
reasonable time was less than this three months and more, but one 
issue should have been submitted to the jury, and that was as to 
whether the limitation in the policy was six months or twelve. But 
since there must be a retrial of the cause, in which the evidence 
may disclose a different state of facts from that shown by the rec- 
ord, we shall not now decide whether or not the action was brought 
witbin a reasonable time after the communication to the plaintiff of 
the decision of the company as to the payment of the claim. 

The evidence in relation to the compromise of the claim and the 
execution of a release to the company was reasonably satisfactory, 
and it is open to question whether, in the light of all the cireum- 
stances, the testimony of the plaintiff was sufficient to authorize a 
finding by the jury that no such compromise had been made, or 
release executed. But, for the same reason that we deem it un- 
necessary to pass upon the question of reasonable time for bringing 
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the action, we shall not now decide as to the sufficiency of this 
evidence. 

The court instructed the jury that, even if they found this com- 
promise to have been made and the release executed for a consider- 
ation less than the amount of the loss, it would not bar an action, if 
at the time the release was executed the loss had been adjusted, 
and an agreement made by the company to pay. A careful exam- 
ination of the evidence has failed to disclose anything which war- 
ranted this instruction on the part of the court. The only proof 
bearing upon the subject was to the effect that the loss had been 
adjusted, and that the adjuster had stated to the plaintiff that it 
would be paid in due course; and this, in the light of the cireum- 
stances disclosed by the undisputed evidence, was insufficient to 
show that the company had agreed that it was liable to the plaintiff 
in the amount ai which the loss had been adjusted. The object of 
the adjustment was to determine the amount of damage which the 
fire had caused to the property covered by the policy of insurance, 
and, upon such determination, to cause proofs of loss to be fur- 
nished the company, upon which it was to determine as to whether 
or not it was liable to the assured. The business of the adjuster is 
only to determine the amount of the loss, and to assist in making 
up his proofs. 

Under the changed conditions of a retrial in accordance with this 
opinion, any discussion of the other alleged errors would be of little 
value. The judgment will be reversed, and the cause remanded for 
retrial. 

Anders and Scott, JJ., concur. 

Gordon, J. (concurring). I think that, in admitting the letters 
written by the local agents to the appellant, reversible error was 
committed, aud solely for that reason, I concur in the judgment of 
reversal. 

Dunbar, J. (dissenting). I think the letters referred to above 
were competent testimony for the purpose for which they were 
offered, and, believing no error was committed in any other respect, 
I think the judgment should be affirmed. 
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COURT OF APPEALS OF NEW YORK. 


NEILL 
v8. 
ORDER OF UNITED FRIENDS.* 


Where a brakeman is permanently disabled from following such employment 
through loss of a leg, although able to act as watchman for cars, he is per- 
manently disabled trom ‘‘following his usual or some other occupation ” 
within the meaning of a by-law of a benevolent society. 


M. W. Van Avxen, for Appellant. 
W. F. O’Nem1, for Respondent. 
Haiaurt, J. 

This action was brought to recover the sum of $1,500 upon a cer- 
tificate of membership issued to plaintiff by the defendant, a duly 
incorporated domestic insurance association. Under the by-laws, 
he is entitled to recover that sum when, by reason of disease or acci- 
dent, he becomes permanently disabled from following his usual, or 
some other, occupation. The plaintiff’s usual occupation was that 
of a railroad brakeman, and, while in the discharge of his duties as 
such, he was pushed from his car by a tramp, and so severely in- 
jured that amputation of one of his legs became necessary. His 
injury has disabled him to such an extent that he can no longer 
pursue his usual occupation. For several months he was out of 
employment, but of late has been engaged in watching a milk car at 
Weehawken, but at much lower wages. It is contended that his 
disability, though permanent, is not such as to prevent him from 
engaging in “some other occupation;” that ‘some other” means 
“any other,” and that, consequently, he has no cause of action. 
Should this construction be adopted? If it is, what disability must 
a member suffer in order to be entitled to the benefits guarantied to 
him under his certificate of membership? Tkis question is not 
easily answered. He might be deprived of both feet and both 
hands, and still be able to sit and watch a milk car, and thus engage 
in “some other occupation.” Such a construction would practically 
relieve the defendant from all liability, for total disability arising 
from accident seldom occurs. The defendant was organized under 
the act for incorporating charitable, benevolent, and beneficiary 
associations. Being charitable and benevolent in character, its posi- 
tion of promising insurance, yet giving none, is hardly consistent. 





* Decision rendered, May 26, 1896. 
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We cannot believe such a construction was intended. The first 
clause entitled the member to receive the benefits if “ disabled from 
following his usual occupation.” The second clause provides for 
such benefits if disabled from following some other occupation. 
The two clauses are connected with the conjunction “or.” It does 
not appear to us that the latter clause was intended to cut down or 
limit the first clause. “Usual” does not necessarily mean “ entire ” 
or “only.” A member may be engaged in more than one occupa- 
tion. He may have a usual and an occasional business, either of 
which would come within the terms of the defendant’s by-laws. 
“Some other occupation” should not, for reasons suggested, be 
construed to mean “any occupation,” for it was doubtless intended 
to refer to some occupation with which the member was familiar 
and could adopt. If the occupation referred to also has reference 
to one requiring substantially the same physical and mental ability 
of that in which he was usually engaged, the two clauses would be 
in harmony with each other, and the meaning intelligible. To our 
minds this construction is more in accord with the spirit and inten- 
tion of the defendant’s charter and by-laws than that proposed by 
the appellant. 

The order of the general term should be affirmed, and judgment 
absolute ordered for the plaintiff on the stipulation, with costs. 
All concur. Ordered accordingly. 


SUPREME COURT OF KANSAS. 


ZETNA INS. CO. 
vs. 


McLEAD eT AL.* 


In an action on a policy of insurance, by the terms of which concurrent in- 
surance is allowed, and where it is provided, in substance, that, in case 
there is concurrent insurance, the loss shall be prorated between the com- 
panies issuing the different policies, and that the defendant company 
shall also be entitled to the benefits of limiting clauses in the policy issued 
by the other company, where the plaintiff in fact takes a policy from an- 
other company, it is not necessary that he should allege, in his petition, 
that he holds the other policy, nor set up its provisions. It is for the 
defendant, by its answer, to avail itself of any defense it may have by 
reason of such co-insurance. 

Provisions in a policy of insurance that, ‘‘in case of failure to agree, the 
damage shall be appraised on each article by disinterested appraisers, 





* Decision rendered, June 6, 1896. Syllabus by the Court. 
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mutually agreed upon ;” and “ that, in case differences shall arise touch- 
ing the amount of any loss or damage, it shall be submitted to the judg- 
ment of arbitrators mutually chosen, whose award in writing shall be 
binding on the parties ;” and that no action against the company shall be 
sustained unless an award, as provided, shall first have been returned, 
are inoperative when no arbitrators are agreed upon, and do not make ar- 
bitration a condition precedent to the plaintiff’s right of recovery, be- 
cause they are indefinite, provide no means for determining the number 
of arbitrators nor mode of selecting them, and place it in the power of 
either party, by refusing to agree to any selection made by the other, to 
prevent an arbitration, 


Where a policy of insurance makes the loss payable 60 days after proofs 
thereof are furnished, and provides fully what such proofs shall contain, 
and then requires the defendant to furnish duplicate bills of goods pur- 
chased, only if required by the insurer, such duplicate bills are not a part 
of the proofs of loss, and the 60 days begin to run from the time the 
original proofs are delivered to the company. 


Error from District Court, Marion County; Lucien Earle, Judge. 
Action by S. McLead and another against the Aitna Insurance 


Company. From a judgment for plaintiffs, defendant brings error. 
Affirmed. 


H. M. Jackson, for Plaintiff in Error. 
Kine & Kettey, for Defendants in Error. 
ALLEN, J. 

The defendants in error brought suit against the plaintiff in error 
to recover $2,800 claimed under a policy of insurance,—$2,000 on a 
general stock of merchandise, and $800 on furniture and fixtures, 
alleged tc have been destroyed by fire on the 25th of May, 1891. A 
copy of the policy was attached to the petition, and its execution 
was admitted by the defendant. The petition alleges that due no- 
tice of the fire was given in accordance with the terms of the policy ; 
that proofs of loss were made as required; that the plaintiff had per- 
formed all the conditions of the policy on his part; and that the 
defendants, through their agents, had examined the plaintiffs under 
oath as to the amount and cause of the loss, and refused to pay the 
same, and thereby waived all proofs of loss. The answer admits 
that the property was destroyed by fire, as alleged, except about 
$250 worth, and alleges fraud and false swearing in the proofs of 
loss furnished by the plaintiffs, and the existence of concurrent in- 
surance on the property to the amount of $1,700, and that the de- 
fendant was entitled to have the loss prorated between the two 
companies in case it should be held liable. There was a general 
denial of the allegations of the petition not expressly admitted. 
The reply admitted that the plaintiffs held another policy of insur- 
ance for $1,700, concurrent with that of the defendant, but alleged 
that the total value of the property destroved was $6,000. The case 
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was tried with a jury, and a general verdict rendered in favor of the 
plaintiffs for the amount of the policy. 

1. The answer alleged, and the reply admitted, that the plaintiffs 
held concurrent insurance. There were conditions on the back of 
the policy issued by tne defendant with reference to the liability of 
the defendant in such a case. It is urged by counsel here that the 
petition fails to state a cause of action because of the failure of the 
plaintiffs to set up in their petition the other policy, which was is- 
sued by the Denver Insurance Company, and to show what its terms 
and conditions were affecting the defendant’s rights. The only at- 
tempt to raise any question on the sufficiency of the pleadings was 
by objection to the introduction of evidence. We find nothing 
substantial in the contention. The petition was sufficient. If there 
was anything in the policy of insurance issued by the Denver Com- 
pany exempting the defendant from any part of its liability, it was 
a matter of defense, of which the defendant could take advantage 
by answer. The plaintiffs’ rights were not based on the concurrent 
policy of insurance, and it was unnecessary to make any reference 
to it in the petition. The authorities cited do not apply to the 
case under consideration. 

2. One of the principal questions presented is whether the sub- 
mission of the amount of loss to appraisement by arbitrators was a 
condition precedent to the plaintiffs’ right of recovery. The pro- 
visions of the policy affecting this question are as follows:— 

In case of failure to agree, the said damage shall be appraised on each arti- 
cle by disinterested appraisers, mutually agreed upon, whose detailed report 
in writing shall form a part of the proofs required to be furnished by the 
claimant,—one-half of the appraisers’ fees to be paid by the insurers. 

‘‘Payment of losses shall be made in sixty days after the loss 
shall have been ascertained and proved, and, in case differences 
shali arise touching the amount of any loss or damage, it shall be 
submitted to the judgment of arbitrators, mutually chosen, whose 
award in writing shall be binding on the parties.” “It is further- 
more hereby expressly provided and mutually agreed that no suit 
or action against this company for the recovery of any claim for 
loss, by virtue of this policy, shall be sustainable in any court of 
law or chancery, unless an award of damages by arbitrators as 
herein provided for shall first have been returned.” There is no 
claim on the part of the plaintiffs below that any award was ever 
made, or that any request was made by either party that appraisers 
or arbitrators should be chosen. It was claimed, however, by them, 
that the adjusters, who came to Marion, where the plaintiffs live, 
and where the property destroyed was situated, and examined into 
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the circumstances of the loss, had denied all liability under the 
policy, and that they thereby waived the conditions of the policy 
with reference to arbitration and proofs of loss. The insurance 
company claimed that it had never denied liability prior to filing its 
answer in the case, and that it had never waived any of the condi- 
tions of the policy. We shall consider the case as though the de- 
fendant’s contention in this respect were sound, and shall assume 
that there never was a denial of liability, though the jury, in 
answer to a special question, find that there was such a denial. 
There certainly was a disagreement between the parties as to the 
amount of the plaintiffs’ loss, and as to the value of the property 
destroyed by the fire; so that the provisions of the policy with ref- 
erence to arbitration clearly apply. Are they valid and enforceable ? 
Is arbitration a condition precedent to the plaintiffs’ right of recov- 
ery? The learned counsel for the plaintiff in error cites a long list 
of authorities to sustain his position. We shall notice only so many 
of them as seem necessary to illustrate the current of decisions on 
this subject. The case of Insurance Co. vs. Clancy (71 Tex., 5) was 
an action on a policy providing that, unless the amount of damage 
should be agreed upon, it should be appraised by disinterested and 
competent persons, one to be selected by the company, one by the 
assured, and, when either party demanded it, the two so chosen to 
select an umpire, and the award of any two to be binding. This 
appraisal was to form a part of the proofs of loss, and to be made 
before the loss should be payable. It was held a valid provision, 
and that no action could be maintained if the insured, on demand 
made for such appraisement, refused to comply therewith, and that 
the appraisement was a condition precedent to the plaintiff’s right 
of recovery. The case of Pioneer Manuf’g Co. vs. Phoenix Assur. 
Co. (106 N. C., 28) is to the same effect. In the case of Chippewa 
Lumber Co. vs. Phenix Ins. Co. (80 Mich., 118) the provisions of the 
policy were substantially the same as in the other cases. There 
was no express demand of arbitration, but the insurance company 
insisted “on estimating the loss under the contract,” and it was 
held that the provision of the policy was valid, and a condition pre- 
cedent to the plaintiff’s recovery. In the case of Chandos vs. In- 
surance Co. (84 Wis., 184) it was held that “the decision of arbitra- 
tors or appraisers, chosen pursuant to an insurance policy, to 
determine the amount of a loss, as to what particular articles or 
items of property are embraced within the general description of 
the property insured, is final and conclusive,” and that a mortgagee 
to whom the insurance was payable was bound by the award though 
not a party to it. In Wolff vs. Insurance Co. (50 N. J. Law, 453) it 
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was held on demurrer that a provision similar to the one in the 
Texas case, above cited, “ making an appraisal of the amount of the 
loss or damage a prerequisite to a suit on the instrument, is legal.” 
In Insurance Co. vs. Wilson (45 Kan., 250) it was held that the pro- 
vision of the policy then under consideration did not make arbitra- 
tion a condition precedent to recovery, and that a refusal on the 
part of the insurance company to arbitrate was a waiver of the pro- 
vision. In Insurance Co. vs. Wallace (48 Kan., 400) it was held that 
a stipulation in the policy that, 

In case differences shall arise as to the amount of any loss or damage, 
* * * the matter shall, at the written request of either party, be submitted 
to two impartial appraisers. 

Where it did not appear that differences arose as to the amount 
of loss or damage, and neither party asked that appraisers be 
appointed, arbitration was not a condition precedent to recovery. 

In all the cases we have examined in which arbitration has been 
held a condition precedent to recovery, the policy under considera- 
tion pointed out a definite and practicable method of selecting arbi- 
trators to determine the question. In the policy now under consid- 
eration the number of arbitrators is not fixed, and the method of 
appointment is by mutual agreement, rendering it necessary, if 
arbitration should be had, that the parties should both agree—First, 
as to the number of arbitrators to be chosen; and, second, on each 
person who should act as such. In the case of Case vs. Insurance 
Co. (Cal.) it was held that a clause in the policy that, “in case of 
differences touching any loss or damage, after proof thereof has been 
received in due form, the matter shall, at the written request of 
either party, be submitted to impartial appraisers, whose award in 
writing shall be binding on the parties, not providing for the num- 
ber of appraisers or the mode of their selection, is too vague to give 
defendant a right to demand arbitration, and plaintiff’s refusal of 
such demand does not deprive him of the right to sueon the policy, 
or to prove the full amount of his loss, even though it is more than 
stated by him in the proofs.” The case of Mark vs. Insurance Co. 
(24 Hun., 565) was an action on a policy of insurance containing 
the following provision :— 

In case differences shall arise touching any loss or damage, after proof 
thereof has been received in due form, the matter shall, at the written re- 
quest of either party, be submitted to impartial arbitrators, whose award in 
writing shall be binding on the parties as to the amount of such loss or 
damage, but shall not decide the liability of the company under this policy. 

It then provided that no action should be maintained until after 
an award. It was held that an award was not a condition prece- 


dent to a recovery, but that the clause in the policy would be 
VoL. XXV.—43. 
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treated as an independent covenant collateral to the agreement to 
pay. In that case an attempt was made to name arbitrators, but 
the parties failed to agree on the persons who should act as such. 
This decision was affirmed by the court of appeals: 91 N. Y., 663. 
No attempt was made to arbitrate in this case, and we think the 
provisions of the policy are without any binding force, for two rea- 
sons: First, they are vague and indefinite; and, second, they place 
it within the power of either party to effectually defeat any submis- 
sion to arbitration merely by refusing to consent to the number of 
arbitrators named by the other party or to agree to the persons 
suggested. Neither party should be charged with unfairness be- 
cause of a refusal to accept as arbitrators persons suggested by the 
other. No means are provided for bringing the parties to terms, 
and securing arbitrators, should they attempt to do so. It is like 
requiring two persons to enter into a new contract, the terms of 
which either one is at full liberty to accept or reject. 

3. Formal proofs of loss were made out by the plaintiffs and 
forwarded to the home office of the defendant company, where 
they were received on the 12th of June. The company forwarded 
them to its general agent at Omaha. and the plaintiffs heard nothing 
from them until July 12th, when their attorneys received a letter 
from the agent at Omaha, dated July 10th, calling for duplicate 
bills of the entire stock of goods purchased since the plaintiffs com- 
menced business. There were other criticisms of the proofs con- 
tained in the letter, but there was an explicit demand for the 
duplicate bills. The original bills having been destroyed by fire, 
the plaintifis obtained a large number of duplicate bills from whole- 
sale houses, which, with an explanatory affidavit of one of the 
plaintiffs, were forwarded to the defendant, August Ist. No re- 
sponse was received until the 8th of September, when the company 
objected to the bills as not being certified under the conditions of 
the policy. This action was commenced on the 5th of September; 
and it is insisted that it was prematurely brought; that the loss was 
not payable until 60 days after proofs of loss were furnished; that 
duplicate bills constituted a part of the proofs required by the 
policy; and that those sent were insufficient, and not received 60 
days before the commencement of the suit. It is conceded that the 
duplicate bills were not furnished 60 days before the commence- 
ment of this action. The provisions of the policy bearing on this 
question are as follows: In the face of the policy it is provided that 
the loss is “to be paid within sixty days after notice and proof 
thereof made by the assured in conformity to the conditions 
printed on the back of this policy.” On the back of the policy, No. 
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14 provides what the proofs of loss shall contain, and then con- 
tinues, “and also, if required, shall produce their books of account 
and other proper vouchers, and furnish certified copies of all bills 
and invoices,” and then further provides that the insured shall, if 
required, submit to an examination. The policy does not treat the 
certified bills as a part of the proofs of loss. They are mentioned 
after a full statement of what the proofs of loss shall contain, and 
are only to be furnished in case the company shall require them. 
We think the loss became payable 60 days after the original proofs 
were received by the defendant, and that the suit was not 
prematurely brought. 

4. The defendant asked the court to require the jury to answer 
94 special questions. Of these the court required answers to 39 
only, and complaint is made of the refusal to require answers to all 
the questions. We think the court ruled correctly in the matter. 
The questions it declined to submit to the jury were as to minute 
and unimportant matters, and answers to them would not have 
thrown any light on the question of the defendant’s liability, or the 
amount thereof. Numerous other complaints of the action of the 
court in admitting and excluding evidence, in giving and refusing 
instructions, in allowing an amendment to the petition, and in over- 
ruling the motion for a new trial are made; but we find nothing 
substantial in any of them. The construction we have given to 
the provisions of the policy renders the question of waiver, which 
was considerably mooted at the trial, unimportant, as the conditions 
relied on do not avail the defendant. Several pages of the brief 
are devoted to figures by which it is attempted to show that the 
plaintiffs’ loss was less than they claim. The total amount of insur- 
ance under the policies issued by both companies was $4,500. 
Several competent witnesses testified that the property destroyed 
was worth $5,000. Two hundred dollars’ worth in all was saved. 
The verdict of the jury settled the question as to the amount of the 
loss, and, being based on competent evidence, leaves nothing to 
review here. We find no substantial error in the record, and affirm 
the judgment. All the justices concurring. 
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Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


DAVIS 
v8. 


PHCENIX INS. CO.* 


Where the application is made part of the policy and shows the insured not 
to be the owner of the fee, the company is estopped from setting up a 
provision in the policy making such ownership the basis of the contract. 


A party in possession under a contract of sale, who has made part payment, 
and will be entitled to a conveyance on making full payment, bas an in- 
surable interest equal to the payments made. 


E. J. Ensien and Riptey & Nurv, for Appellant. 
F. P. Wittarp, for Respondent. 
Sears, C. 

This is an action to recover upon a policy insuring against loss 
by fire. Plaintiff had judgment for $1,200, from which judgment 
defendant appeals. The cause comes up on the judgment roll, and 
is not supported by a statement or bill of exceptions. It appears 
from the pleadings and findings that the defendant is, and was at 
all the times mentioned in the case, a duly organized and acting fire 
insurance corporation; that the plaintiff, on the 26th day of Febru- 
ary, 1894, and at all the times mentioned in the complaint, was in 
the actual, peaceable, and undisturbed possession of 80 acres of 
land, known as the “ W. W. Borden Farm,” fully described in the 
pleadings, findings, and policy of insurance hereinafter mentioned, 
and was in like possession of a “one-story frame dwelling house 
situate thereon, and described in said policy, under and by virtue of 
a partially executed contract and agreement to purchase said land 
and premises, and a written option thereon (upon which bad been 
paid the sum of one hundred [$100] dollars), made and delivered to 
him by W. W. Borden and Millie L. Borden, in whom was vested the 
fee and legal title thereto.” On the 14th day of June, 1894, and 
within the time limited by his contract, plaintiff received a deed of 
conveyance of the premises, whereby the entire legal title thereto 
vested in him. Prior to June 14, 1894, the fee and legal title of the 
land and premises in question was in W. W. Borden and Minnie L. 
Borden. On the 26th day of February, 1894, plaintiff made an ap- 
plication to defendant for a policy of insurance upon said dwelling 


- house for $800, and upon certain personal property therein for vari- 





* Decision rendered, Feb. 28, 1896. 
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ous sums aggregating $400, but which need not be further men- 
tioned, as appellant admits the validity of the judgment to the 
extent of the $400 insurance on such personal property. In his ap- 
plication plaintiff “fully and explicitly informed defendant and set 
forth his interest in and title to said premises and property.” The 
application “was written out by and delivered to A. H. Beach, the 
duly-authorized agent of defendant, and is referred to and made a 
part of the policy.” On the 26th day of February, 1894, in consid- 
eration of a premium of $44.40, defendant made and delivered to 
plaintiff and the latter accepted its policy No. 11,116, which is made 
a part of the findings, whereby defendant agreed to indemnify 
plaintiff against loss or damage by fire upon receipt of the proofs of 
loss, ete., not exceeding the actual cash value thereof, in the sum of 
$800 on said dwelling house. On the 10th day of April, 1894, the 
dwelling house and all the personal property were wholly destroyed 
by fire. The actual cash value of the dwelling house exceeded the 
amount of insurance thereon, viz. $800. Due proof of loss was 
made, and the court finds that plaintiff has complied with and duly 
performed all the conditions required of him by said policy. The 
court found that plaintiff had, prior to the issue of the policy, paid 
to his grantors in all on account of the purchase of said premises 
$450, viz. $100 in cash paid on the option to purchase, and $350 by 
a sale of personal property to be applied on such purchase. 

Upon the pleadings and findings of the court two questions arise: 
(1) Had the plaintiff an insurable interest in the dwelling house 
covered by the policy upon which he can recover? (2) If the first 
question is answered in the affirmative, what was the extent of that 
interest ? 

Section 2587 of the Civil Code is as follows:— 

A policy of insurance must specify: (1) The parties between whom the 
contract is made; (2) the rate of premium ; (3) the property or life insured ; 
(4) the interest of the insured in property insured, if he is not the absolute 
owner thereof; (5) the risk insured against; and (6) the period during which 
the insurance is to continue. The contention of appellant is that, as the 
policy, which is made a part of the findings, describes plaintiff as the abso- 
lute owner of the property, and contains a condition that, if the assured shall 
not be the sole and unconditional owner in fee of said property, * * * 
this policy shall be null and void. 

And that, as the findings show that plaintiff only had an option to 
purchase the property, and was not vested with any title therein, 
there can be no recovery. Were this the entire showing of the 
record, we should concur in the views of the appellant; but when 
we review the whole record other factors appear which affect the 
problem. Plaintiff, in his complaint, avers (to state it in brief) that 
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in his application for a policy he fully and explicitly informed de- 
fendant of the nature of his title, etc., and delivered said application 
to defendant; that it is now in the possession of defendant, who is 
better informed as to its contents than plaintiff, and he therefore 
refers to it as though fully set forth, and makes it a part of his com- 
plaint as though it appeared therein. Plaintiff also makes the 
policy a part of his complaint. Turning to the policy, and we find 
that it recites that:— 

This indemnity contract is based upon the valuations and representations 
contained in the assured’s application and diagram of even number herewith, 
which the assured has signed, and permitted to be submitted to the company, 
and which are hereby made a warranty, and a part hereof. 

The court finds in consonance with the allegations of the com- 
plaint. If, then, the application of plaintiff stated fully the nature 
of his title, and if that application is a part of the policy, it is a suffi- 
cient compliance with section 2587 of the Civil Code in specifying 
the interest of the insured in the property. 

But suppose we are not to treat the application as a part of the 
policv,—and there are respectable authorities to the effect that it 
will not usually be so treated,—and still the fact remains that de- 
fendant was fully informed as to plaintiff’s title, and with full 
knowledge that such title did not amount to an ownership of the 
property (for it so affirms in its answer) deliberately described 
plaintiff in its policy as the owner, and a proviso that, 

If the assured shall not be the sole and unconditional owner in fee of said 
property, * * * this policy shall be null and void. 

Where, as in the present case, a policy of insurance is based upon 
the condition that the insured is the owner in fee simple, but con- 
taining a provision that the application of the insured is to be con- 
sidered a part of the policy, such application clearly showing that 
the insured is not the owner in fee simple, the insurer, by thus ac- 
cepting the risk, waives the condition in the policy as to the title, 
and cannot set up the want of such fee-simple title to defeat an 
action on the policy: Beach, Ins., § 409; Lamb vs. Insurance Co., 
70 Iowa, 238; Insurance Co. vs. Ende, 65 Tex., 118; Insurance Co. 
vs. Camp, 71 Tex., 503; Van Schoick vs. Insurance Co., 68 N. Y., 
434; Insurance Co. vs. Hick, 125 Ill., 361; Smith vs. Insurance Co., 
91 Cal., 323. Either the insertion by the defendant of the state- 
ment in its policy that plaintiff was the owner of the property was a 
mistake on its part or a deliberate fraud upon the plaintiff. There 
is no imputation of fraud, and we shall not assume any such inten- 
tion on the part of the defendant. Treated as a mistake of defend- 
ant, and the latter is not in a position to take advantage of it. 
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Holding, then, as we do, that there is nothing in the policy to 
prevent a recovery, provided it appears that plaintiff had an insur- 
able interest, we address ourselves to that branch of the inquiry. It 
is said by law writers on the subject of insurance that “it is diffi- 
cult to define accurately in what an insurable interest consists:” 
Bid., Ins., § 156. It is admitted on all hands that it is not necessary 
that the insurer have a legal interest, but that an equitable interest 
is sufficient. The title, whether legal or equitable, may be defective, 
or even bad, provided the insurer has possession and use; even a 
valid equitable title is not requisite. It is held sufficient that the 
insured has a direct pecuniary interest in the preservation of the 
property, and that he will suffer a pecuniary loss as an immediate 
and proximate result of its destruction: Bid. Ins., supra; Merrett 
vs. Insurance Co., 42 Iowa, 11; Herkimer vs. Rice, 27 N. Y., 173; 
Riggs vs. Insurance Co., 125 N. Y., 7. In common rarlance we 
speak of a house as being insured, but, strictly speaking, it is not 
the house, but the interest of the owner therein, that is insured; 
and whether that interest is founded upon a legal title, an equitable 
title, a lien, or such other lawful interest therein as will produce a 
direct and certain pecuniary loss to the insurer by its destruction, 
he has an insurable interest therein: Tyler vs. Insurance Co., 12 
Wend., 507. Actual possession by consent of the owner, with the 
beneficial use of the property, has been held an insurable interest: 
Horsch vs. Insurance Co., 77 Wis., 4, 6. 7. In the present case the 
plaintiff was in the full possession and enjoyment of the property 
under a contract upon which he had in part paid the purchase price, 
and which upon his volition and completion of the contract would 
entitle him to a conveyance of the legal title. This enjoyment and 
expenditure gave him an insurable interest in the property. 

2. What is the extent of plaintiff’s insurable interest? Insurance 
is a contract whereby one, for a consideration, undertakes to com- 
pensate another if he shall suffer loss. It.is a contract of indemnity. 
“This principle underlies the contract, and it can never, without 
violence to its essence and spirit, be made by the assured a source 
of protit, its sole purpose being to guaranty against loss or damage:” 
May, Ins., § 2. It is a contract with a party to secure him against 
apprehended loss on account of his interest in a particular subject- 
matter, and not at all incidental to or transferable with the subject- 
matter: Carpenter vs. Insurance Co., 16 Pet., 495. It does not, in 
the absence of special contract, run with the title or possession of 
the subject-matter. Under such a contract reparation must be 
made to the insured for the loss which he has suffered through his 
interest in the subject-matter, and to the extent of that interest, not 
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exceeding the limit fixed by the policy. If his interest extends to 
the whole of the subject-matter of the property, its value up to the 
sum named in the policy is the measure of his right to recover. If 
his interest falls short of the whole, his right is limited, not by the 
value of the property, but by the value of his interest. The very 
meaning of term “ indemnity” excludes all idea of profit to the in- 
sured. Plaintiff ’s insurable interest then is to be measured by the 
advances he had made upon his contract of purchase, viz. $450. 
Had he entered into an ordinary contract to purchase the property, 
binding himself to pay the whole purchase price, his position would 
have been very different. But his contract was an option, upon 
which he had paid $450, and which he was at liberty to abandon at 
any time. To the extent of his payments he had an insurable inter- 
est in the property; beyond that he was not bound. If he could 
insure for the full value of the property, and, in case of loss, recover 
such value, he could thereupon decline to purchase under his op- 
tion, and thus speculate and make a profit on the transaction in 
violation of a fundamental law of insurance. To permit such a re- 
covery would greatly tend to the destruction of like property under 
like circumstances, and open the door and tempt men to enter 
therein for fraudulent purposes. As the plaintiff, by his judgment, 
recovered $800 on account of the loss of the house, where his inter- 
est therein was shown by the findings to be but $450, the cause 
should be remanded, and the court below directed to amend the 
judgment by deducting therefrom the sum of $350, and, as thus 
amended, the judgment appealed from should be affirmed. 
We concur: Vanclief, C.; Haynes, C. 


Per Curtam. For the reasons given in the foregoing opinion, the 
cause is remanded, and the court below directed to amend the judg- 
ment by deducting therefrom the sum of $350, and, as thus 
amended, the judgment appealed from is affirmed. 
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SUPREME COURT OF NEBRASKA. 


HANOVER FIRE INS. CO. et AL. 
vs. 
BOHN et AtL.* 


To a fire-insurance policy was attached a ‘‘ mortgage clause,” making the loss 
payable to a named mortgagee of the insured property, and providing 
that the insurance should not be invalidated by any act or neglect of the 
mortgagor or owner of the insured property. Held, (1) that the mortgage 
clause was an independent contract between the insurance company and 
the mortgagee; (2) that no act or omission ef the mortgagor, whether the 
same occurred at the time of the issuance of the policy, or prior or subse- 
quent thereto, invalidated said insurance policy. 

A mortgagee of real estate has an insurable interest therein, which he may 
insure on his own account; and when he does so he insures, not the real 
estate, but his interest therein arising from his lien. 

Where an application for fire insurance is oral, and no inquiries are made by 
the agent of the insurer as to the condition of the title to the property, and 
the insured says nothing about the existence of a mortgage thereon, but 
does not keep silent frou any sinister motive, or with the intention to de- 
ceive or mislead the insurer, then the fact that there exists a mortgage 
upon the insured property will not invalidate the policy of insurance, 
notwithstanding that it provides that it should be void if there existed 
any incumbrance, by mortyage or otherwise, against the insured property. 

One who has no title, legal or equitable, in property, and no present posses- 
sion or right of possession therein, yet has an insurable interest therein, if 
he will derive benefit from its continued existence, or suffer loss by its 
destruction. 

One who mortgages his real estate to secure the payment of a debt for which 
he is personally responsible, and subsequently conveys the title of such 
real estate to another, subject to said mortgage, has an insurable interest 
remaining in said real estate. 

When an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and without 
making inquiry as to the condition of the property, or state of its title, 
and the insured has in fact an insurable interest, the company will be 
conclusively presumed to have insured such interest, and to have waived 
all provisions in the policy providing for its forfeiture by reason of any 
facts or circumstances affecting the condition or title of the property in 
regard to which no such statement was required, or inquiry made. 


Tuos. D. Crane, for Plaintiffs in Error. 
B. G. Burpank, Cuas. Orrurt, and James B. Merkte, for Defendants 


in Error. 
Raaan, C. 


On the Ist of September, 1888, William G. and Conrad Bohn were 
the owners in fee simple of a lot in the city of Omaha, on which was 
situated a three-story building. On that date they were indebted to 
the National Life Ins. Co., of Montpelier, Vt. (hereinafter called the 
* Life-Insurance Company ”), in the sum of $25,000, and to secure 
said indebtedness they executed to said life-insurance company a 


* Decision rendered, June 2, 1896. Syllabus by the Court. 
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mortgage upon said real estate. The mortgage required the said 
Bohns to keep said property insured, during the existence of said 
mortgage, against loss or damage by fire, for the benefit of said life 
insurance company or its assignee. On the said 1st day of Septem- 
ber, 1888, the Hanover Fire Ins. Co. and another (hereinafter called 
the “ Fire-Insurance Companies’”’) issued and delivered their joint 
fire-insurance policy to the Bohns, insuring said property, in the 
sum of $5,000, against loss or damage by fire for one year, or until 
September 1, 1889. This policy had attached thereto a “mortgage 
clause,” making the loss, if any, payable to the life-insurance com- 
pany or its assignee. At the date of the issuance of this policy the 
legal title to said real estate was unincumbered, except by the mort- 
gage held by the life-insurance company. On the Ist day of Sep- 
teinber, 1889, the policy issued by the fire-insurance companies 
expired, and was by them renewed for another year. The renewal 
expired on September 1, 1890, and was by the fire-insurance com- 
panies renewed for still another year, or until September 1, 1891. 
On the 12th day of March, 1891, the property was wholly destroyed 
by fire. In the District Court of Douglas County the life-insurance 
company and the Bohns sued the fire-insurance companies to recover 
the amount of loss and damage to said insured property. At the 
date of the trial of the action there remained due to the life-insurance 
company from the Bohns, on the latter’s mortgage debt, about 
$20,000. The life-insurance company and the Bohns had a verdict 
and judgment, and the fire-insurance companies have brought the 
case here for review. 

1. The alleged errors relied on for a reversal of this judgment may 
all be considered under the proposition whether, under the proved 
and admitted facts, the judgment is contrary to the law of the case. 
Prior to the date of the issuance of the policy in suit, the Bohns sold 
and conveyed the real estate on which was situate the insured build- 
ing, subject to the mortgage held by the life-insurance company. 
The policy provided that “if the interest of the assured in the prop- 
erty be untruly stated therein; or if the interest of the assured be 
other than the entire, unconditional, and sole ownership of the 
property; or if the property be incumbered by any other lien, mort- 
gage or etherwise; or if the subject of insurance be a building on 
ground not owned by the assured in fee simple, then, and in every 
such case, this policy shall be void.” It is now insisted by the fire- 
insurance companies that since the Bohns were not the owners of 
the real estate on which the insured building was situate, on the 
date of the issuance of the policy in suit, said policy has never had 
any force or validity whatever, and that, therefore, the judgment in 
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favor of the life-insurance company cannot stand. At the time of 
the issuance of the policy in suit the fire insurance companies at- 
tached to said insurance policy an agreement in writing called a 
“mortgage clause.” It was provided in this mortgage clause that 
the loss, if any, should be payable to the life-insurance company; 
and it was further provided, “ It is agreed that this insurance, as to 
the interest of the above-named mortgagee or beneficiary, or its as- 
signee, only, shall not be invalidated by any act or neglect of the 
mortgagor or owner of the property insured.” But what was the 
effect of this mortgage clause attached to this policy? We think 
that by this mortgage clause the fire-insurance companies entered 
into a contract with the life-insurance company, in and by which 
they insured its interest as mortgagee in the insured property, 
against loss or damage by fire, to the extent of $5,000, for one year 
from September 1, 1890. The right of the life-insurance company 
to enforce the policy does not depend upon whether the Bohns have 
kept their engagements with the fire-insurance companies. By ex- 
press provision of the mortgage clause attached to the policy, no act 
or omission of the mortgagors or owners was to invalidate the insur- 
ance so far us the life-insurance company, or its assignee, was con- 
cerned. And this was true whether said act or omission of the 
mortgagor or owner occurred at the date of the issuance of the 
policy, or prior or subsequent thereto. In other words, it comes to 
this: That by the provision of the mortgage clause the fire-insurance 
companies insured the interest of the life-insurance company in the 
mortgaged property. The contract of insurance was made with the 
life-insurance company, vr with the Bohns for their benefit; and it 
is immaterial whether the life-insurance company itself paid the pre- 
mium, or whether the Bohns paid it; and it was clearly the intention 
of all the parties that the validity of the insurance of the life-insur- 
ance company should not depend upon anything which the Bohns, 
or their grantees, had done or omitted to do, or might do or omit to 
do. A question almost identical with the one under consideration 
was before this court in Phenix Ins. Co., of Brooklyn, vs. Omaha 
Loan & Trust Co., 41 Neb., 834. The policy in that case provided 
that, if the property should be sold or transferred without the writ- 
ten permission of the fire-insurance company indorsed on the policy, 
then the policy should become void. There was attached to the 
policy a mortgage clause like the one in the case at bar. Before the 
loss occurred the mortgagor sold and transferred the property, the 
consent of the fire-insurance company thereto not having been ob- 
tained. The insured property was destroyed by fire, and the mort- 
gagee sued the fire-insurance company for the amount of the loss. 
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It was insisted by the fire-insurance company that, as the mortgagor 
had sold and conveyed the insured property prior to the loss, at the 
date of the loss the policy was not in force. But the court held that 
the sale and conveyance of the mortgaged property by the mort- 
gagor without the consent of the insurance company did not avoid 
the policy, as against the mortgagee. We have re-examined that 
ease, and the authorities therein cited, and are satisfied that the de- 
cision is correct, both upon principle and authority, and we accord- 
ingly reaffirm it. Sustaining the doctrine announced in that case, 
see Ellis vs. Insurance Co., 64 Iowa, 507; Ellis vs. Insurance Co., 32 
Fed., 646; National Bank of D. O. Mills & Co. vs. Union Ins. Co., of 
San Francisco (Cal.). The provision in the policy that it should be 
void if the subject of the insurance was a building on ground not 
owned by the assured in fee simple was not one that was binding, 
or intended to be binding, on the life-insurance company, mortgagee. 
The insurance companies must have known when they issued the 
policy in suit, with the mortgage clause attached thereto, that the 
life-insurance company did not own the fee-simple title of the real 
estate on which the insured building was situate. The life-insurance 
company was not attempting to insure a fee-simple interest in the 
mortgaged property, nor did the fire-insurance company understand 
that it was attempting to insure anything further than the interest 
it had in the property by virtue of its mortgage. All the authorities 
agree that a mortgagee of real estate has an insurable interest 
therein, which he may insure on his own account; and when he ef- 
fects such insurance he is insuring, not the real estate, but insuring 
his interest or lien therein. The terms “interest” and “title” are 
not synonymous terms in insurance policies; and the provision in 
the policy under consideration, that it should be void if the interest 
of the assured should be other than the entire, unconditional, and 
sole ownership of the property, meant and means, not that the life- 
insurance company should be the owner of the legal title to the real 
estate on which the insured building was situate, but that the inter- 
est which it insured, namely, its mortgage lien upon the property, 
should be and was an unconditional interest belonging to it, not a 
contingent or speculative one. 

2. After September 1, 1888, and before the issuance of the policy 
in suit, without the knowledge or consent of the fire-insurance com- 
panies, the Bohns placed two other mortgages upon the property 
mortgaged to the life-insurance company. It is now insisted by the 
fire-insurance companies that this action of the Bohns invalidated 
the policy in suit, since it was provided by the policy tbat it should 
become void if the insured property should be incumbered by any 
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lien or mortgage. The jury made a special finding (and the evidence 
supports it) that in September, 1888, and in September, 1889 and 
1890, when the policy of September, 1888, was renewed, no questions 
were asked by the insurance company, or its agents, as to incum- 
brances existing against the property of the Bohns, nor did the 
Bohns make any statement on the subject. The record shows, also, 
without contradiction, that the applications for the insurance, in the 
first instance, September 1, 1888, and for the subsequent renewals 
of the policy, were oral. No written application was made to the 
fire-insurance companies for the insurance, and there is in the record 
no claim of any fraud practiced, or attempted to be practiced, by 
any one. The neglect of the Bohns to notify the insurance compa- 
nies of the incumbrances on the property at the dates of the renewals 
thereof seems to have resulted from the fire-insurance companies not 
inquiring about incumbrances, and the Bohns not having them in 
mind. At all events, it is not claimed that the Bobns, or either of 
them, were actuated by any sinister motives whatever in not disclos- 
ing to the fire-insurance companies the existence of these incum- 
brances in September, 1889-1890, when the policy was renewed. 
Where an application for fire insurance is oral, and no inquiries are 
made by the agent of the insurer as to the condition of the title to 
the property, and the insured says nothing about the existence of a 
mortgage thereon, but does not keep silent from any sinister motive, 
or with the intention on his part to deceive or mislead the insurer, 
then the fact that when the policy was issued there existed a mort- 
gage upon the insured property will not invalidate the policy, not- 
withstanding the fact that the policy provides that it should be void 
if there existed any incumbrance, by mortgage or otherwise, against 
the insured property: Insurance Co. vs. Bachler, 44 Neb., 549. 

3. But it is insisted that the policy sued upon was never in force, 
because the Bohns, at the date of its issuance, were not the uncon- 
ditional and sole owners of the insured property, and that the in- 
sured building was not situate on ground to which the Bohns had a 
fee-simple title. This contention involves the assumption that the 
Bohns, at the date of the issuance of the policy in suit, had no in- 
surable interest in the insured property. Is this contention correct ? 
What is an insurable interest? In Insurance Co. vs. Hyman (34 
Neb., 704), Post, J., speaking to this question, said: “ An interest, to 
be insurable, does not depend, necessarily, upon the ownership of 
the property. It may be a special or limited interest, disconnected 
from any title, lien, or possession. If the holder of an interest in 
property will suffer loss by its destruction, he may indemnify himself 
therefrom by a contract of insurance. If, by the loss, the holder of 
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the interest is deprived of the possession, enjoyment, or profit of 
the property, or a security or lien arising thereon, or other certain 
benefits growing out of or depending upon it, he has an insurable 
interest.” To the same effect, see Merrett vs. Insurance Co., 42 Iowa, 
11; Rochester Loan & Banking Co. vs. Liberty Ins. Co., 44 Neb., 
537. In Warren vs. Insurance Co. (31 Iowa, 464), it was held, “ The 
owner of stock in a corporation organized for pecuniary profit has, 
by reason of such ownership, an insurable interest in the corporate 
property.” In Williams vs. Insurance Co. (107 Mass., 377), it was 
held that a mortgagee who had indorsed the note secured by his 
mortgage, and become liable as an indorser on said note, had an in- 
surable interest in the mortgaged property. The court said, “ It is 
now well established that even one who has no title, legal or equit- 
able, in the property, and no present possession or right of posses- 
sion thereof, yet has an insurable interest therein, if he will derive 
benefit from its continuing to exist, or will suffer loss by its destruc- 
tion.” In Waring vs. Loder (53 N. Y., 581), it was held that where 
one had mortgaged his real estate to secure his debt, and afterwards 
conveyed the real estate, he still had an insurable interest in the 
property. To the same effect, see Insurance Co. vs. Jackson, 83 IIL, 
302; Insurance Co. vs. Boomer, 52 Ill., 442. In the case at bar, if 
we regard the contract of insurance made between the Bohns and 
the fire-insurance companies as having been made at the date of the 
issuance of the policy sued upon, we still think that they had an in- 
surable interest in the insured property. They had sold the prop- 
erty subject to the mortgage thereon in favor of the life-insurance 
company, and they were personally and individually responsible for 
that mortgage debt. They would derive a benefit from the con- 
tinued existence of the property, and they would suffer loss by its 
destruction. Was the policy in suit never in force, because at the 
date of its issuance the Bohns were not the owners of the legal title 
to the real estate upon which were situate the insured building ? It 
has already been stated that the Bohns owned the fee-simple title to 
this real estate when the policy was first issued, September, 1888; 
that the applications for the insurance and the renewals of the in- 
surance were oral; that no questions as to the title of the property 
were ever propounded to them by the fire-insurance companies or 
their agents; that neither of the Bohns ever made any representa- 
tions to the fire-insurance companies as to what title they had or 
held; that the Bohns were not actuated by any sinister motives 
whatever in not disclosing the nature of the interest they had in the 
insured property; that no fraud was attempted by any one; and that 
the failure of the Bohns in September, 1890, to disclose the exact 
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nature of their interest in the insured property resulted either from 
their not thinking about it, or from the failure of the fire-insurance 
companies to inquire about that interest. Under these facts, we 
think the policy, notwithstanding its provisions, was in force, even in 
favor of the Bohns, at the time the loss sued for occurred. In Hall 
vs. Insurance Co. (Mich.), a fire-insurance policy contained a pro- 
vision that it was void if the assured was not the sole and uncondi- 
tional owner of the property, or if the insured building stood on 
ground not owned in fee simple by the assured. The application for 
insurance in that case was oral, and no statement was made by the 
assured as to the condition or nature of his title. The Supreme 
Court of Michigan held, in construing the policy, that the provision 
quoted above applied only to such changes of title as arose after 
the execution of the policy, and not to the condition of the title of 
the property at the time the policy was issued. In Insurance Co. 
vs. Boomer (52 IIl., 442), it was held that upon an application for 
insurance the party applying is bound to disclose the facts material 
to the risk, but in the absence of a requirement on the subject in the 
policy, or of any inquiry in respect thereto, it is not essential that he 
should disclose the nature of his interest in the property sought to 
be insured. It is sufficient if he have an insurable interest. And 
in Insurance Co. vs. Jackson (83 IIl., 302), it was held: “ The prin- 
cipal thing in an insurance is that the assured has an insurable in- 
terest, and has acted in good faith. Under a statement that he is 
the owner, he is only bound to prove an insurable interest, which is 
such a title as, if there should be a loss, without insurance it would 
fall upon him. A mortgagor has such an interest.” In Philadelphia 
Tool Co. vs. British-America Assur. Co. (Pa. Sup.), the policy pro- 
vided that “if the assured is not the sole and unconditional owner 
of the property, or if the building stood on ground not owned in fee 
simple by the assured, * * * then the policy shall be void.” 
The assured had only a lease from year to year on the land upon 
which the insured building stood. The Supreme Court of Pennsyl- 
vania, in construing the policy, said: “ A policy of insurance, like any 
other contract, is to be read in the light of the circumstances that 
surround it. This policy was issued without any application or 
written request describing the interest of the assured in the build- 
ing. No actual representation of any sort upon the subject, oral or 
written, is alleged to have been made by or on behalf of the assured. 
We ought to assume that a policy written under such circumstances 
was written upon the knowledge of the representative of the insurer, 
and intended to cover, in good faith, the interest which the insured 
had in the buildings. Fraud is never to be presumed, and in this 
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case no fraudulent representation is shown or alleged. * * * 
We conclude that the policy * * * was intended to cover such 
interest in the buildings as the insurer had. This was a leasehold 
only, but it was an insurable interest. Presumably, it is the interest 
which an application, if one had been made, would have shown, for 
it is the only interest which the tool company ever had, or claimed 
to have. Tosuch an interest the proviso whose protection is invoked 
is not applicable. The policy covering only the interest of the lessee, 
the ownership of the fee becomes immaterial.” Finally, in Savings 
Inst. vs. Kline (44 Neb., 395), it was held by this court that “ when 
an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and with- 
out making inquiry as to the condition of the property, or the state 
of its title, and the insured has in fact an insurable interest, the 
company will be conclusively presumed to have insured such inter- 
est, and to have waived all provisions in the policy providing for its 
forfeiture by reason of any facts or circumstances affecting the con- 
dition or title of the property, in regard to which no such statement 
was required or inquiry made.” This case is decisive against the 
plaintiff in error of the contention under consideration. 

4. As already stated, the loss sued for in this action occurred on 
the 12th of March, 1891. Within a day or two thereafter the fire- 
insurance companies discovered that the Bohns were not the owners 
in fee simple of the real estate on which the insured building stood, 
in September, 1890, nor had they been since that time. The fire- 
insurance companies, however, did not then cancel, or attempt to 
cancel, the policy in suit, or declare it forfeited. On the contrary, 
they demanded and were furnished proofs of loss; demanded that 
the insured should submit to arbitration, and an appraisement of the 
damages sustained. And not until the case came on for trial, in 
November, 1892, did the fire-insurance companies make any attempt 
to declare a forfeiture of the policy in suit. The jury made a special 
finding—and the evidence supports it—that the tire-insurance com- 
panies, with full knowledge of the fact as to the true condition of 
the title of the insured property, retained the premiums received by 
them from the Bohns, and neglected for an unreasonable length of 
time to insist on the forfeiture of the policy, and by other acts had 
recognized and treated the policy as a valid, subsisting contract be- 
tween them and the Bohns, and had induced the Bohns to act in 
that belief. We think that the fire-insurance companies, by their 
conduct in the premises, waived their right to insist upon a forfeit- 
ure of the insurance policy in suit. A forfeiture in the policy of 
insurance may be waived, where the insurer is fully cognizant of the 
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facts out of which a forfeiture is claimed, and treats, and continues 
to treat, the contract as binding, and induces the insurer to act in 
that belief: Billings vs. Insurance Co. (34 Neb., 502), and cases there 
cited. 

Counsel for plaintiffs in error indulges in certain criticisms upon 
some of the instructions of the trial court, but these call for no 
special notice. The judgment of the district court is rigbt, and is 
in all things affirmed. Affirmed. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF COLORADO. 


THOMAS WEST et AL., Plaintiffs, 


vs. 


BRITISH AMERICA ASSURANCE CO., Defendant.* 


Where the insured building cost only three thousand dollars and was conclu- 
sively shown to be worth that sum, and the plaintiff in his proofs of loss 
claimed a loss of sixty-five hundred dollars on it and repeated this claim 
in his bill of particulars, and claimed for personal items at a high valua- 
tion which were shown not to be in the house, there was evidence of a 
deliberate attempt to deceive, which called for the direction of a verdict 
for the defendant. 


On motion for new trial—Mr. Dines arguing against the motion. 


Cuartes J. Huauss, Jr., and Tyson S. Dives, for Plaintiff. 
Sytvester G. Witxiams and Joun D. Fiemine, for Defendant. 


Hattert, J. 

The Court: Mr. Dines, what have you to say for putting in the 
claim for sixty-five hundred dollars for the house, which is amply 
and fully and conclusively proved not to have been worth three 
thousand ? 

Mr. Dines: My answer to that, your Honor, is that that was an 
expression of opinion; that it was not a matter which could here be 
taken conclusively against the assured, because the minds of men 
differ so much in the valuation of property. We do not know the 
basis. ; 

The Court: He paid but three thousand dollars for it, and he 
swears in his proofs of loss that it was worth sixty-five hundred: 


* Decision rendered, June 17, 1896. 
VoL. XXV.—44. 
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what are you going to say about that, when a man doubles up the 
cost of a building ? 

Mr Dines: We have cases here where the discrepancy in value 
exceeds more than two-fifths of the proofs of loss. 

The Court: This was more than 100 per cent: we have actually 
$3,700 of excess more than the amount the property was worth. 

Mr. Dines: But to that your Honor has not added the improve- 
ment that was made, nor have you considered the fact that that 
memorandum which was admitted at the trial, as shown at the trial, 
was not the full price which he paid: onthe contrary that there was 
a suit subsequently between him and the contractors of this build- 
ing where they made him pay more money than the amount agreed 
upon, on account of the changes and alterations that had been 
made in the premises. 

Argument continued. 

The Court: Do you cite the case of Claflin against the Common- 
wealth Insurance Company, 110 U. S., 81? 

Mr. Dines: No, I have not read that case, your Honor. 

The Court: That case is very much against you, Mr. Dines? 

Mr. Dines: As to the amount of valuation, as to the valuation in 
the policy? The Court: Yes. 

Mr. Dines: But I feel that there are some elements in this case 
that are not in any other of the cases cited in the books. While I 
am not familiar with that case, I will be willing to venture the fact 
that there was not offered to the insurance company in that case 
and put in the record an explanation of all matters to which they 
objected, before the suit was brought: that there is not offered be- 
fore the suit was brought, a pointing out of each article that was 
duplicated and that should not be included in the policy, that would 
eliminate, it seems to me, in this case all question as to the personal 
property. There is besides the question that where there was 
enough loss independent of the amount of over-valuation and inde- 
pendent of any articles added to it, to still cover the policy of insur- 
ance, it cannot be a material matter: I have other authorities where 
they distinctly take that ground, that that is a question in those 
sases, and I think there is enough in this case. 

The Court: Mr. Dines, this plaintiff never took anything out of 
his proofs of loss: he was examined upon the application of the in- 
surance company, and he then testified that a good many articles 
which had been put in his proofs of loss were not in the building at 
the time of the fire, and he did not correct his proofs of loss: on the 
contrary, Mr. Dines, when it came to filing a bill of particulars in 
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this suit he put in the same items which by his own testimony he 
had excluded. 

Mr. Dines: That bill of particulars was put in here from this 
office, from the only list we had. 

The Court: A plaintiff cannot go on in that way, when he finds 
he has got scmething in his proofs of loss which ought not to be 
there. 

Mr. Dines: I am going to show your Honor that you are misin- 
formed as to that statement. I am satisfied your Honor has not 
seen the latter part of it, where it says:—Mr. Williams asks this 
question: “ Will you furnish to the company, or do you intend to 
furnish to the company, a correct statement?” and under my in- 
struction Mr. West told him that this statement, that he made at 
that time was offered for the purpose of correcting any statement 
there. 

The Court: He could not do that: he was bound to go on and 
correct his proof of loss and put in a new one, and say that he de- 
sired to amend it, having made a mistake in the first one. He was 
summoned there by the company: he was not there of his own mo- 
tion: he was not testifying upon that occasion for the purpose of 
correcting anything in his former proofs of loss: he was there in- 


voluntarily and under compulsion, and he was making the state- 
ments because he could not avoid making them: he knew upon that 
occasion that the testimony was against him, the testimony of his 
neighbors and friends, and that he could not uphold the proofs of 
loss. 


It is not of course contended that by incorporating in the proofs 
of loss some small matters which were not destroyed and which were 
not in the house, the plaintiff will defeat his right of action: or that 
by a slight over-valuation of his building he may defeat his right of 
action: but this is not a case of that kind. This man, whohad built 
this house, who knew its cost,—every dollar of it—put in his proofs 
of loss more than double the cost of that building: the building did 
not cost three thousand dollors: he made the value of it sixty-five 
hundred dollars. It is utterly impossible that any right-minded 
man should say that it was done by mistake: there was a deliberate 
and wilful intention to deceive the company and to get more insur- 
ance money than he was entitled to, under that statement. 

And then in regard to the personal property destroyed, over and 
over again, repeatedly, as to articles that were not in the house at 
the time and which West knew were not there, he put them in and 
put a high valuation upon them. He not only put in articles which 
were not in the house, but he put a high valuation on them. There 
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was the linen in the house, which he himself, the very day before 
the fire, had packed up for his wife to carry away: he put that in 
his proofs of loss. Can any jury—can any man in his senses say 
that he did not know that the testimony which he made was false 
and intended to deceive the company? And so as to the other arti- 
cles which were mentioned to the jury, the antique set of furniture: 
he not only did not have that furniture, but he had nothing like it: 
and he never had it in that house: he put that in there with the de- 
liberate intention to deceive the company and make the company 
pay for it. And so as tothe Encyclopedia Britannica: you say it 
might have been in the closet: so it might have been in the coal 
house. Shall it be said that a work of that size and value,—one 
which attracts the attention of everybody who comes into the 
house,—shall it be said in order to support the claim of the plaintiff, 
that it was bidden away somewhere where nobody could see it: 
and when he himself testified upon his examination that he did not 
know where it was just at that time? It was a fabrication in my 
judgment. 

I think there was a deliberate intention to swindle, and that no 
jury can have authority to say that such an intention shall be up- 
held. At least, if a jury is going to say it, it must be twice said: it 
will take twenty-four men to establish a proposition of that kind, 
and not twelve. I can state to counsel that if this case shall be tried 
again and upon the same testimony, I shall direct the jury arbitra- 
rily to return a verdict for the defendant. If the testimony shall be 
different, then of course the case will be submitted to the jury; but 
upon the same testimony as now appears in this record I shall di- 
rect the jury to find for the defendant. That ought to have been 
done in this case, but I did not fully appreciate the circumstances: 
in particular I did not see some cases which are in opposition to 
those which you have read in which they say that such proofs of 
loss as this are not to be considered by a jury at all: the verdict is 
to be directed for the defendant under such proofs as this. Motion 
for new trial granted. 
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UNITED STATES CIRCUIT COURT. 


DIsTRICT OF COLORADO. 


ROSEBUD MINING & MILLING CO., Plaintiff, 
v8. 


WESTERN ASSURANCE CO., Defendant.* 


The application, which was a warranty, stated that there had been no pre- 
vious fires in the mill and that the roasters were detached from woodwork 
on all sides. It appeared that there had been several previous fires, and 
that the roasters which caused the loss were not detached from the 
woodwork. 


Held, That a verdict should be directed for the defendant company. 


This is an action brought upon a policy of fire insurance, issued 
by the defendant to the plaintiff company, upon a stamp mill located 
at Cripple Creek, Colorado. The insurance was placed by the plain- 
tiff through one D. C. Packard, an insurance agent at Denver, but 
not agent of the defendant. A written application for the insurance 
was made and expressly referred to in the policy and made a war- 
ranty on the part of the assured as to the statements therein con- 
tained. Among other things in the application, in answer to the 
express interrogatories in the application set forth, and in answer to 
the question, “Is the roasting process used?” plaintiff answered, 
“One;” and in answer to the question, “ Are roasters rotary or 
stationary ?” plaintiff answered “Stationary;” and in answer to the 
question, “ If ovens, are they detached from woodwork on all sides? ” 
plaintiff answered, .“ Yes.” 

The defendant interposed the defense that the statement that the 
roaster was detached from woodwork on all sides was false; that it 
was not detached from woodwork but was supported and surrounded 
by woodwork and was directly connected therewith and attached 
thereto. 

For a second defense the defendant alleged that in answer to the 
question, “ Has the dry kiln or furnace ever communicated fire to 
the building or adjoining woodwork ?” the plaintiff answered, “ No,” 
which statement the defendant alleged was false, in that the said 
furnace had many times prior to the making of said application set 
fire to the adjoining woodwork. 

For a third defense the defendant set out the following portions 
of the application: “Q. Is watchman employed? A. Yes. Q. When? 





Decision rendered, May 28, 1896. 
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A. Night. Q. Has he any other duty? A. No.” The defendant 
alleged that the warranty was false in that the plaintiff did not have 
at the time of the application a night watchman employed whose 
duties were those of watchman only; but that the sole employe, 
who was charged with the duties of night watchman, was also 
charged with the performance of numerous other duties during the 
hours of his pretended employment as night watchman only. That 
said other duties materially conflicted with and prevented the proper 
discharge of the duties of watchman and interfered with and ren- 
dered it impracticable and impossible for said employe to faithfully 
or properly discharge the duties of watchman. That the said war- 
ranty was a continuing warranty and was not kept by the plaintiff, 
in that during the term of the insurance up to the time of the de- 
struction of the mill by fire, the plaintiff did not keep or maintain a 
night watchman whose duties were those of watchman only; but that 
the sole employe, one W. L. Rogers, who was charged with the duties 
of night watchman, was also charged with the performance of other 
duties in no wise pertaining to his duties as watchman, but which 
said other duties materially conflicted with and prevented the proper 
and faithful discharge of his duties as night watchman. That while 
the said Rogers was engaged in other duties, the fire from the roast- 
ing furnace was communicated to the adjoining woodwork about 
the furnace, and destroyed the mill. 

As a fourth defense, the defendant alleged that the plaintiff in his 
application stated that the plaintiff was the sole owner of the prop- 
erty in fee simple; and that it was in the policy provided that “ the 
entire policy should be void if the subject of insurance be a building 
on ground not owned by the assured in fee simple;” whereas in fact 
the title, if any, of the assured to the property was a receiver's cer- 
tificate only, and that the fee simple title was vested in the United 
States. 

As a fifth defense the defendant alleged that it was one of the 
conditions of the policy sued on that “if said works are shut down 
for more than thirty days at any one time notice must be given to 
this company and permission to remain idle endorsed hereon, or this 
policy shall immediately cease and determine;” and the defendant 
alleged that the works were shut down for more than thirty days at 
one time without notice to or permission of the defendant. 

It was shown upon the trial that the roaster was erected upon 
wooden trestles, with a wooden floor, and that this woodwork was 
immediately connected with the adjoining stairways and supports of 
the mill building. Also that the woodwork under and about the 
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furnace had frequently taken fire from the furnace prior to the date 
of the application. 

It was shown by the evidence that one W. L. Rogers, who was em- 
ployed as watchman, had various other duties to perform, among 
other things, being charged with the care of the roaster and with 
the duty of maintaining the fires under the boilers of the mill. 
During the night upon which the fire occurred the woodwork under 
the roasting furnace took fire and was extinguished by Rogers, and 
thereafter early in the morning he proceeded to the boiler-room to 
attend to the fires under the boilers; while thus engaged the roast- 
ing furnace again communicated fire to the woodwork and destroyed 
the mill. 

It was conceded that the title of the plaintiff company to the 
property was a receiver's certificate. The evidence did not show 
conclusively that the mill was shut down for a period of thirty days, 
but showed that while the main portion of the mill was so shut 
down, some work was done in the sampling department at intervals 
during the period during which the mill proper was shut down. 
The property was destroyed on the 23d day of July, 1894. (n the 
3d day of August the plaintiff and defendant entered into an agree- 
ment of submission to appraisers to determine the loss upon the 
property destroyed, the said written submission to appraisers con- 
taining the following provision: “It is understood and agreed that 
this agreement and the proceeding thereunder and the appraise- 
ment aforesaid, are for the sole purpose of fixing the amount of said 
loss or damage, to be apportioned according to the provisions for 
apportionment and contribution of the several policies or contracts 
of said companies, and shall not affect, determine, waive or invali- 
date any right of either party hereto other than to fix the amount of 
the loss.” It does not appear from the evidence that at the time of 
entering into this agreement the defendant company had any 
knowledge of the breach of conditions of the insurance. 


Cuares J. Huaues, Jr., and J. S. Jones, Altorneys for Plaintiff. 
SyitvesterR G. Witiiams and Joun D. Fiemine, Altorneys for 


Defendant. 


Opinion by Hatter, J. (orally.) 

I will have to take this case from the jury. I regard the proposi- 
tion that the mill was on fire on several occasions prior to this appli- 
cation as fully established; also, that this woodwork was connected 
with the ovens in a manner not indicated by the answer to the ques- 
tion. I make no account of the question of the title being in fee; 
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the receiver’s receipt is a good fee title. I do not raise any question 
as to the watchman, either, although I am thoroughly convinced that 
his employment at this time in roasting ore was against the terms of 
the insurance policy. 

Mr. Hughes: Of course that matter has not been presented. We 
have testimony on the subject of the construction of the mill that 
we would like to submit. As to the construction of the mill and the 
woodwork, even if it be true that the ovens were in contact with the 
wood, we think there is certain evidence before this jury which under 
the law would entitle the plaintiff to recover, notwithstanding that 
fact. Your Honor will recall that Mr. Millington swore that he made 
a diagram showing the exact construction as it was here, so that the 
agent who took this policy, at the time he did so was advised of that 
fact. The Supreme Court of the United States has held that not- 
withstanding there is a warranty, if the agent issuing the insurance 
policy is advised of that fact and does not put it into the application, 
it prevents the right to claim a forfeiture under that ground. That 
is undisputed. 

The Court: I do not see why we should go into that. The ques- 
tion of prior fires is clear and uncontradicted, and we can stand 
upon that whether we do upon the other or not. 

Mr. Hughes: Then there is another point in regard to that, that 
we think there is sufficient evidence here regarding the matter of 
the fire, to go to the jury. Your Honor will recall that in this case 
it appears that these people went upon the ground and made inves- 
tigations, and had the proof submitted to them, and some $1,500 
was expended in the matter of making that investigation, and they 
prepared arbitration papers and submitted it to arbitration, extend- 
ing from the 24th of July down to the 10th of October. 

The Court: But it was agreed that it should include nothing but 
the question of the amount of the damages. 

Mr. Hughes: We wish to present the question that notwithstand- 
ing the clause which is in this policy, if they permit expenditures in 
the matter of making proof, or of arbitration, notwithstanding there 
be such a clause, they have then made an election to proceed, and 
if they were aware at the time of any facts in the case, it— 

The Court: I do not think that is important, and cannot give time 
to a discussion of that sort at present. 

Mr. Hughes: If we can convince your Honor on this point by the 
authorities, it would save trouble and expense in the subsequent 
proceedings in the case, where the evidence is all here, and for that 
reason, and we have pleaded that matter, and it will only take me a 
few minutes. We have those authorities here and they are by 
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courts of standing, and this very question is presented as here, and 
they have held that it should go to the jury to say whether or not 
there was not an election and waiver by conduct after the loss. 

The Court: These people were contesting this matter away back 
before this expenditure was made. These questions were raised 
before that. 

Mr. Hughes: Your Honor will find that these questions were not 
raised until the 10th of October. It is the only evidence in this 
case that they even suggested, and even then they said they desired 
to make an amicable adjustment, but desired to investigate. I 
should like to call your Honor’s attention to the authorities I have 
referred to. 

The Court: You may go on and cite the authorities. 

Mr. Hughes cites authorities. 

Mr. Williams: I will call your Honor’s attention to the case of 
Scania Ins. Co. vs. Johnson, decided by our Colorado Supreme 
Court on the 18th of this month. 

The Court: This case is not very full. But from the fact that 
there is such a provision in the award or in the submission as was 
presented here, and as presented in this case, apparently the court 
intends to recognize and enforce the reservation. 

I do not regard any of these cases as cited by counsel as being to 
the effect that such a provision as contained in this submission and 
in the policy of insurance is not effective, and if it is to be applied 
in that case I cannot doubt that it is applicable to cases of this kind. 

It does not appear when the defendant company gained knowledge 
of the construction of this roaster and of the fires that had occurred 
in it. But whatever the fact may be in respect to that I think that 
the clause in the submission to arbitration which declares that the 
only purpose of the arbitration is to ascertain the amount of loss, 
and that they are not to be concluded in respect to other defenses, 
is effectual to enable them to make this defense at this time, and the 
evidence is clear about that, as to the fire and as to the construction 
of this roaster. It cannot be said that the roaster, which is built 
upon wooden trestles, and with a wooden floor, is not at all con- 
nected with the woodwork of the mill. It is absurd to state such a 
proposition. These points being clear, I do not think it is necessary 
to go upon the question of the employment of the watchman in 
other duties than that of watching, although it is probably sufficient 
to say that he was at the very time of this fire engaged in running 
not only the roaster but the boilers in the engine room, and the cir- 
cumstance that he bad to give it any attention—this duty of running 
the boilers—undoubtedly led to the destruction of the mill by the 
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roaster taking fire in his absence. If there had been other men em- 
ployed for this work it seems entirely probable that he would have 
discovered this fire, as he did the first one, and have suppressed it 
before it could have spread to other parts of the mill. 

Mr. Hughes: We will submit to your Honor that there are ques- 
tions for the determination of the jury upon the evidence, and hav- 
ing pleaded this estoppel as we did in this case, and it appearing 
from the evidence that Mr. Packard had a diagram of this construc- 
tion at the time he took the policy, and a description of it made to 
him by the man that made it, and that Mr. Williams was advised 
within two or three days after the fire of the statements made by 
the watchman of what he was doing and how the fire occurred—he 
was apprised in three days after the fire itself of these facts. The 
policy itself only requires a watchman to be kept when the mull is 
idle. That is in the clause of the policy itself, and there is no clause 
that a watchman shall be kept except when the mill is idle. That is 
written in and signed by Mr. Lamey himself, and is the ouly cove- 
nant with regard to keeping a watchman. I make that suggestion 
to your Honor in this connection. It was our intention to request 
your Honor, and we do so now, that upon the terms of the policy 
itself there was no continuing warranty or covenant to keep a watch- 
man at all times who should have no other duties, and the question 
is whether or not he had other duties such as would interfere ma- 
terially in the discharge of those; it is a question for the jury under 
proper instructions, and we request that each of these questions be 
submitted to the jury for consideration. 

I understand your Honor to decide that the title we have is a 
proper title under the policy, and that we have the fee simple called 
for by the policy; that it is a receiver’s receipt followed by a patent. 
We also request your Honor to instruct that there is no evidence to 
be submitted to the jury to show that at any time this mill was idle 
for thirty days, or had been shut down, within the provisions of the 
policy. That is one of the other defenses they make. I think those 
cover all, except the two your Honor has indicated as to the grounds 
for withdrawing the case from the jury,—our position being that 
this knowledge communicated by Mr. Lavagnino, and communica- 
tions going on between the representatives of the company and the 
men, and the statements in regard to those, that certain matters 
had been learned, without fixing the date, and they have required 
expenditures to be made,—those two matters, and each of them, we 
think should be submitted to the jury on the evidence now before 
them. The purpose is to make it so that this question can be re- 
viewed in the proper way and our exceptions saved. One of the 
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authorities, though I did not read it, has held that to go on with any 
proceeding requiring expenditures to be made in connection with it, 
the company would waive any objection known at the time it was 
made, or during its continuation, notwithstanding a reservation, as 
here. 

The Court: I advise the jury to find a verdict for the defendant 
on the ground that the proof is clear that there were fires in this 
mill prior to the making of this application and the issuance of this 
policy of insurance, and that the answer to the question in the ap- 
plication is not true and was not true at the time it was made; also, 
that the roaster was connected with and stood upon the woodwork 
of the mill, and that the answer to the question upon that subject 
in the application was not true. Upon no other grounds is this 
instruction put. 

Mr. Hughes: We except to each of the grounds stated, on the 
ground that it should be submitted to the jury for consideration 
under the evidence, and reserve our exception. 

The Court: Gentlemen of the jury, we have reached the conclu- 
sion that this case should not be submitted to you and that your 
verdict should be for the defendant, and we will so enter it. 


COURT OF APPEALS OF NEW YORK. 


WHITE } 


vs 
ROYAL INS. CO.* t 


The policy provided that it should be void in case of the use of benzine on 
the premises, and that the insured should render a sworn statement as to 
his knowledge and belief of the cause of the fire. The plaintiff set forth 
in such statement that he had been informed that the fire was caused by 
his wife upsetting a can of benzine while cleaning clothes. 

Held, That the plaintiff was not estopped from proving that no benzine was 
in fact used for this purpose, where there was no claim of surprise on the 
part of the defendant. 


S. Hanrorp, for Appellant. 
J. Srewart Ross, for Respondent. 
O’Brien, J. 
The plaintiff recovered in this action upon a policy of insurance, 
and the appeal presents but a single question of law. One of the 


*-Decision rendered, May 26, 1896. 
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conditions of the policy was that it should be or become void in case 
any benzine was kept or used upon the premises which were the 
subject of the insurance. It was also stipulated in the policy that 
in case of a loss by fire the insured should, within 60 days there- 
after, render a statement to the defendant, signed and sworn to by 
him, stating his knowledge and belief as to the time and origin of 
the fire. The policy was issued on the 5th day of August, 1891, and 
on the 7th day of November following, the property insured was 
destroyed by fire. Subsequently, and about the 16th of November, 
1891, the plaiutiff delivered to the defendant the statement required 
by the policy, duly verified, which stated the time of the fire, and 
also the origin thereof, as follows: ‘The wife of affiant, as deponent 
is informed, was cleaning clothes with benzine, and it accidentally 
upset and caught fire.” On the trial the plaintiff was permitted to 
prove, against the defendant’s objection and exception, that in fact 
there was no benzine used or kept upon the premises prior to the 
fire, and that his wife was mistaken as to the name and identity of 
the substance which she called “benzine”; that in fact it was a 
washing fluid composed of ammonia and kerosene oil, and the 
question whether benzine had been used or kept on the premises 
was submitted to the jury. The plaintiff, in his verified statement, 
in addition to the time and origin of the fire as above quoted, also 
stated 

That the fire did not originate by any act, design, or procurement on the 
part of the insured, or prohibited by said policy; and nothing has been done 
before or since the fire by said insured, or by the party making this statement 
and proof, to violate any of the conditions of said policy. 

The question is whether the plaintiff, in consequence of the state- 
ment in his proofs as to the origin of the fire, must be held estopped 
and concluded thereby, and precluded from showing upon the trial 
that in fact the fire originated trom some other cause. In other 
words, assuming that the plaintiff was mistaken as to his information 
touching the cause or origin of the fire, was he conclusively bound 
by the statement at the trial, or was he at liberty to show what the 
fact was? The statement in the proofs could not be the basis of an 
equitable estoppel, under the circumstances, and we are unable to 
see how the doctrine of estoppel can properly be applied to the 
transaction. It is urged, however, that certain authorities which are 
cited have determined the puint in the defendant’s favor, and, in 
effect, hold that testimony to explain or contradict the statement in 
the proofs is not admissible: Campbell vs. Insurance Co., 10 Allen, 
213; Irving vs. Insurance Co., 1 Bosw., 507. These and other cases 
cited by the learned counsel for the defendant might, upon a super- 
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ficial view, seem to sustain his position. But, granting that the de- 
cisions in these cases proceed upon a sound principle, they differ in 
some very material respects from the case at bar. It will be found 
that the policies of insurance there considered either required the 
assured to furnish statements of the facts, or else that the company 
was taken by surprise at the trial by the offer of proof, and that it 
was rejected on one of these grounds. There is no question here 
as to surprise, and no such question was raised at the trial. In this 
case the policy did not call upon the plaintiff for the statement of a 
fact in the proofs, nor even for a “just and true account,” as in some 
of the cases. He was required to state simply his knowledge and 
belief as to the origin of the fire. Strictly and literally he did not 
state either the one or the other, but did state what he had been in- 
formed on the subject, without stating that he had any knowledge 
or belief as to the real facts. ‘The defendant would be entitled to 
protection from surprise in such a case, but, in the absence of any 
claim of that kind, it is difficult to see how, upon any just principle, 
the insured could be precluded from proving the actual facts at the 
trial. The fact that he had been informed that benzine was the 
cause of the fire, and so stated to the defendant, did not estop or 
preclude him from showing that in fact it originated from some 
other cause. There was nothing in the nature of a right resting in 
the defendant to hold the plaintiff to the consequence of his mistake, 
if he made one. The position of the defendant is not sustained by 
any sound or just principle, and, as it seems to us, the great weight 
of authority is against it: Parmelee vs. Insurance Co., 54 N. Y., 
193; McMaster vs. Insurance Co., 55 N. Y., 229; Waldeck vs. Insur- 
ance Co., 53 Wis., 129; Insurance Co. vs. Schwenk, 94 U. S., 593; 
Spencer vs. Association, 142 N. Y., 505; Cummins vs. Insurance Co., 
67 N. Y., 260 

The other questions in the case were questions of fact, and have 
been determined against the defendant by the verdict of the jury. 
The judgment should be affirmed, with costs, All concur. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WAY 
v8. 


ABINGTON MUTUAL FIRE INS. CO.* 


A chimney is intended to carry off the products of combustion and not as a 
place in which to kindle fires. Smoke damage from an accidental fire in 
a chimney, through the burning of the accumulated soot, is within a policy 
insuring against damage from fire. 


The plaintiff put in evidence the report of an auditor to whom 
the cause had been referred, who found, among other things, as 
follows: “'The damage was caused as follows: About 5 p. m. on Sep- 
tember 25, 1891, the plaintiff’s foreman emptied into the stove in the 
front room on the said first floor the contents of a waste basket, con- 
sisting of waste paper, and lighted the same, and in a few moments 
it was apparently all consumed. The foreman thereupon closed the 
drafts of the stove, and left the store locked up at about 6 p.m. At 7:51 
p.m. of the same evening an alarm of fire was given, by reason of smoke 
being seen issuing from under the front door of the said building, 
and through the keyhole of the same door. The door was burst 
open, and the said two rooms and basement were found to be full of 
a dense smoke, as also the other and upper rooms of the building. 
The smoke was very thick, and apparently came down the chimney 
into the said front room. An examination of the flue of the chimney 
into which the pipe of the stove in the front room entered showed 
that the soot in that flue had been recently on fire, and that the flue 
was choked up by nearly a bushel of lime and scales of burnt svot. 
I also find that soot in a chimney will burn a long time without any 
vent. There was a large amount of burnt soot in the flue, below the 
obstruction above named; and I find that the burning waste paper 
above named ignited the soot in said flue, and the soot thus burning 
caused the lining of the flue and the scales of soot to fall and choke 
up the said flue at a bend therein, about on the level of the second 
floor, and the smoke caused by the soot, continuing to burn in said 
flue at a point below said obstruction, came out, and into the plain- 
tiff’s rooms, and caused the damage to the plaintiff’s goods. There 
was no fire in said building, other than in the said stove and said 
chimney, and all of said smoke came from said chimney, and was 








- Decision rendered, May 19, 186. 
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caused as above stated; and the said soot in the chimney was acci- 
dentally ignited by the burning waste paper placed in the stove in 
the front room as aforesaid, and such ignition of the soot was not 
the intended—not the probable—result of so burning such paper, 
and said paper was placed in said stove and ignited for the purposes, 
and as a part of the plaintiff’s business of manufacturing cigars.” 


Atrrep Hemenway and Wituiam H. Preste, for Plaintiff. 
L. S. Dasney, for Defendant. 
Know ton, J. 

It is conceded by the defendant that it is liable for damage caused 
by smoke, to the same extent as if the damage had been caused di- 
rectly by the fire which produced the smoke. The question before 
us is whether the fire in the chimney was within the contract of in- 
surance made by the defendant. The policy purports to cover all 
loss or damage by fire, but the defendant contends that in all such 
contracts there is an implied exception of such fires as this, from 
which the plaintiff suffered loss. The facts are not in dispute, and 
if the defendant’s witness had been permitted to testify as an expert, 
or if the jury had used their common experience and common 
knowledge to find the facts as the defendant’s counsel, in his open- 
ing, contended that they should be found, there would have been no 
substantial conflict between the statement of the auditor and the 
facts relied upon by the defendant. A chimney is not intended tu 
be used as a place in which to kindle fires, or to have fires for use or 
enjoyment in connection with the occupation of a buiiding. It is 
intended to carry off the products of combustion. One of the pro- 
ducts of combustion, in a stove or fireplace connected with a chim- 
ney, is soot, which will accumulate more or less in the chimney, and 
will sometimes take fire from the flame in the stove or fireplace. 
Chimneys are constructed with a view to guard against accidents 
when such fires occur. Occasional fires in a chimney, from the igni- 
tion of soot, are to be expected. Such fires are not desired. They 
are not maintained for any useful purpose. In a sense, they are 
accidental; for they are not lighted intentionally, but they start, 
from time to time, without human agency, when a large quantity of 
soot has accumulated, and the circumstances chance to be favorable 
to ignition from the fire which is maintained in the place intended 
for it. The defendant’s counsel contends that the policy was not 
intended to apply to a fire which is lighted and maintained for the 
ordinary purposes for which fires are used in buildings, and which 
is confined within the place that is fitted for such fires. He argues 
that if a stove should be cracked or spoiled by a fire kindled in it to 
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warm the house, or if a fire in a fireplace should crack the mantel, 
or scorch valuable furniture left too near it, or injure property by its 
smoke, which the chimney failed to carry off, or if a lamp should 
throw off soot or smoke in such quantities as to cause damage to 
property, in every such case, if the fire burned nothing but that 
which was intended to be burned for a useful purpose in connection 
with the occupation of the house, and if it did not pass beyond the 
limits assigned to it, the insurance company would not be liable. 
See Austin vs. Drew, 4 Camp., 360; id., Holt, N. P., 126; id., 6 
Taunt., 436; American Towing Co. vs. German Fire Ins. Co., 74 Md., 
25; Scripture vs. Insurance Co., 10 Cush., 356. We are not disposed 
to question the soundness of the general principle on which this con- 
tention is founded, and we find it by no means easy to determine 
whether the principle should be extended far enough to cover an 
occasional fire in a chimney, incidental to the ordinary use of a stove, 
or whether such a fire should be held to be one for whose unex- 
pected injurious consequences an insurance company should be lia- 
ble. We are inclined to the opinion that a distinction should be 
made between a fire intentionally lighted and maintained for a useful 
purpose in connection with the occupation of a building, and a fire 
which starts from such a fire, without human agency, in a place 
where fires are never lighted nor maintained, although such ignition 
may naturally be expected to occur occasionally, as an incident to 
the maintenance of necessary fires, and although the place where it 
occurs is constructed with a view to prevent damage from such ig- 
nition. A fire in a chimney should be considered rather a hostile 
fire, than a friendly fire; and as such, if it causes damage, it is within 
the provisions of ordinary contracts of fire insurance. It is doubt- 
less true that in former years, in some parts of the country, straw 
and other combustible materials have sometimes been put in chim- 
neys, and set on fire, to burn out the soot. But neither at the trial 
of this case before the jury, nor in the argument before us, was 
there any suggestion that such a practice prevails, or has ever pre- 
vailed, in Boston, or that this chimney was constructed with a view 
to kindling fires in it for such a purpose. What our decision would 
be if damage was done by smoke from a fire in a chimney, intention- 
ally kindled to burn out the soot, it is unnecessary now to determine. 
It is also to be noted that there was an accidental obstruction of the 
flue, by the falling of the plaster lining of the chimney, which, in 
some aspects of the case, might be deemed an important fact in 
favor of the plaintiff’s claim. Exceptions overruled. ,, 
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SUPREME COURT OF TEXAS. 


SULLIVAN 
v8. 


HARTFORD FIRE INS. CO.* 


The policy provided that the entire policy should be void in case of fraud 
touching any matter relating to the insurance. A state statute provided 
that the policy, in case of total loss, should be considered a liquidated de- 


mand for the full amount of the policy, but that this should not apply to 
personal property. 


Held, That where a dwelling and furniture were insured in separate amounts, 
a false affidavit as to personal property would not work a forfeiture as to 
the dwelling in case of total loss, but only as to the personal property. 


Morean & Tuompson, for Plaintiff in Error. 
Joun Vesey and Ws. H. Auten, for Defendant in Error. 


Browy, J. 

The Hartford Fire Ins. Co. issued to Sullivan a policy on his 
dwelling house and household and kitchen furniture in the sum of 
$1,400, $900 being placed on the house and $500 on the furniture. 
The following are the findings of fact in the Court of Civil Appeals 
pertinent to the issues presented in this court: “The policy provides 
that the entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or cireum- 
stance concerning this insurance or the subject thereof, or if the in- 
terest of the insured in the property be not fully stated herein, or 
in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether be- 
fore or after a loss.” “A fire occurred, destroying the property, and 
proofs of loss were prepared under the terms of the policy, as re- 
quired therein, and were presented to the insurance company. The 
proofs of loss prepared by plaintiff and presented to the company, 
sworn to before H. K. Hart, notary public, claimed the value of the 
house to be $1,761.65, value of the personal property, $529.85, the 
loss or damage to the personal property, $378.60.” After the jury 
had retired to consider their verdict under the instructions of the 
court, they came into court, and propounded the following question 
in writing: “If the jury believes that the plaintiff’s loss on house- 
hold furniture and kitchen goods is less than reported by him, and 


if they further beheve that said representation was made for the 
* Decision rendered, June 8, 1596. 
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purpose of fraud, are they instructed to find the entire policy void 
or not?” to which the court replied in writing as follows: “ Gentle- 
men of the Jury: In answer to the question propounded to the court, 
the jury are instructed, if they believe from tie evidence that the 
plaintiff knowingly and falsely and fraudulently claimed a greater 
amount than was due him for the destruction and damage to the 
household and kitchen furniture in his statement to the defendant 
of the loss sustained by him, and that he made oath to the same, 
then in law the policy of insurance would become void, and the jury 
should find for the defendant as to all the insurance.” The jury re- 
turned a verdict for the defendant, upon which verdict the district 
court entered judgment in accordance therewith, and upon appeal 
the Court of Civil Appeals reversed the judgment of the district court, 
and remanded the case (34 S. W., 999), upon the ground that the 
policy of insurance was divisible, and that, although there may have 
been fraud and false swearing on the part of the insured as to the 
value of the household goods, this would not affect the right of re- 
covery as to the dwelling house. The application for writ of error 
is based on the alleged conflict between this ruling of the Court of 
Civil Appeals and the cases of Insurance Co. vs. Ward (Tex. Civ. 
App.); Insurance Co. vs. Smith (Tex. Civ. App.); and Bills vs. Insur- 
ance Co., 87 Tex., 547. If a conflict exists, this court has jurisdiction, 
and the only question for our consideration is, was the policy under 
its terms divisible upon the facts stated by the Court of Civil Ap- 
peals? There is no conflict between this case and that of Insurance 
Co. vs. Ward, but we think there is a direct conflict between the case 
of Insurance Co. vs. Smith and the case now before the court. In- 
surance Co. vs. Smith was decided by the Court of the Third Supreme 
Judicial District, January 30, 1895, and the case of Bills vs. Insurance 
Co. was decided by this court February 25, 1895. The two cases are 
in direct conflict with each other, hence the effect of the case of Bills 
vs. Insurance Co. was to overrule that of Insurance Co. vs. Smith, 
and this court will not entertain jurisdiction upon a conflict between 
the case sought to be reviewed and one which has been overruled, 
either by the court which decided it or by a subsequent decision of 
this court. Therefore the question of jurisdiction depends upon 
whether or not that case now presented is in conflict with that of 
Bills vs. Insurance Co., which we will proceed to examine. There is 
an apparent conflict between the two cases in this: that a clause of 
the policy in each, containing practically the same language, is dif- 
ferently construed in the two cases. In this case it is held to be 
divisible, and in the case of Bills vs. Insurance Co. it was held to be 
entire. In order to determine whether or not there is a conflict be- 
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tween the two cases, we must determine whether they are subject to 
the same rules of construction under the accompanying circum- 
stances. Article 3089, Rev. St., 1895, reads thus:— 


A fire-insurance policy, in case of total loss by fire of property insured, shall 
be held and considered to be a liquidated demand against the company for 
the full amount of such policy; provided, that the provisiuns of this article 


shall not apply to personal property. 

The house insured in the policy under investigation was totally 
destroyed, hence the policy for the amount placed upon the house 
became a liquidated demand against the insurer, and, so far as the 
amount to be paid was concerned, the value of the property de- 
stroyed could not be made an issue in the trial of the case, nor a 
question in the investigation of the loss by the insurer. In so far 
as the value of the house bore upon the question of fraud in obtain- 
ing the policy of insurance, the insurance company had no right to 
call upon the insured after the loss to make an ex parte affidavit 
with regard thereto. It follows that, in our opinion, if the policy 
had been upon the house alone, an affidavit made by the insured 
after the loss occurred, which falsely stated the value of the prop- 
erty, would be upon an immaterial matter, and could not work a 
forfeiture of the policy, which had become a liquidated demand 
under the statute. Such a clause of forfeiture, so far as applicable 
to a house which was totally destroyed, would be in conflict with the 
provision of the statute, in that it would prescribe terms of forfeit- 
ure based upon a matter which could not be made material under 
the statute, and which could not in any way affect the rights and in- 
terests of the insured or insurer. It being true that the insurance 
company could not have made such condition in a policy insuring 
the house alone without any personal property being embraced 
therein, we think that it necessarily follows that such a clause in a 
policy, which embraces both the house and personal property, can- 
not be construed to be applicable to the house, because a forfeiture 
would be thus produced by indirect means which could not have 
been effected by the same condition directly applied to the house. 
The most liberal construction for the insurer that could be placed 
upon such a policy would be to hold it divisible, and that the terms 
of forfeiture embraced in the policy should apply to the personal 
property when the false affidavit or false statement has been made 
as to it at a time subsequent to the fire. If the policy be entire, and 
the condition be void in part, it would be void in toto. We there- 
fore conclude that the Court of Civil Appeals did not err in holding 
that false swearing with reference to the value of the personal prop- 
erty subsequent to the fire did not work a forfeiture of the liquidated 
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demand in favor of the insured for the amount placed upon the 
house. We held in Bills vs. Insurance Co. that the policy was entire, 
but that conclusion was reached by the application of the rule that 
the condition of forfeiture must be construed against the insurer, 
and so as to prevent a forfeiture if the language used would admit 
of such a construction. Applying the same rule of construction in 
this case, it must be held that the condition of forfeiture embraced 
in this policy, which could not have been made to work a forfeiture 
of the liquidated demand for the house if it had been expressly so 
stated, must at least be limited in its effect to the unliquidated claim 
for the personal property to which it could have been made to apply 
by the use of language so limiting its effect. There is no conflict 
between the decision of the Court of Civil Appeals in this case and 
the decision of this court in the case of Bills vs. Insurance Co., and 
this court has no jurisdiction of this cause. The case will be dis- 
missed for want of jurisdiction in this court, the plaintiff in error to 
pay the cost of this proceeding. 





SUPREME COURT OF WISCONSIN. 


McDONALD 
v8. 
FIRE ASSOCIATION OF PHILADELPHIA.* 


Where the agents were also bankers and issued a policy on property on which 
as bankers they held a chattel mortgage, the company will be presumed 
to have had such knowledge of the incumbrance as to be a waiver of a 
policy condition against it. 


Statement of facts by Marsuatt, J. 

J. and J. H. Taylor, father and son, were engaged in the banking 
and insurance business at Green Bay, Wis. The son chiefly attended 
to the banking business, and the father to the insurance business. 
Prior to the taking out of the policy in question, the two Taylors, 
as bankers, the business being done by the son, took a chattel 
mortgage running to the bank on property covered by the insurance 
policy. The property was so incumbered at the time the policy was 
issued. No mention was made of the mortgage in such policy, and 
it contained the usual provision that the policy, unless otherwise 
provided by agreement indorsed thereon or added thereto, should 


$e 


* Decision rendered, May 22, 1896. 
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be void if the subject of the insurance be personal property, and be 
incumbered by chattel mortgage. All the facts were established 
requisite to entitle plaintiff to recover, unless the existence of the 
chattel mortgage was fatal, under the circumstances, to plaintiff's 
claim. Judgment was rendered in defendant’s favor, from which 
this appeal was taken. 


GRreEENE & Vroman, for Appellant. 
Kuerrner, Fauntiteroy & Rice, for Respondent. 


Marsa tt, J. (after stating the facts.) 

The policy was in the form provided for by chapter 195, Laws 1891. 
The decision of the trial court was based on the supposed validity of 
that act, and that the provision of the policy to the effect that, un- 
less otherwise provided by agreement indorsed thereon or added 
thereto, it should be void if the subject of insurance be personal 
property, and be incumbered by a chattel mortgage, had the force 
of law, and ‘was effectual to avoid the policy, regardless of whether 
the company had notice of the mortgage when it was issued or not; 
but, masmuch as such law has been declared unconstitutional 
(Dowling vs. Insurance Co., Wis.; Goss vs. Insurance Co., id.,) the 
reasons which moved the learned trial judge to hold the policy void 
do not apply on this appeal. The policy, though void by its terms 
(Wilcox vs. Insurance Co., 85 Wis., 193), is not necessarily so, because 
the provision in regard to the chattel mortgage was subject to waiver, 
and, as a matter of law, was waived by the company if it had notice 
of the existence of such mortgage when the policy was issued 
(Dowling vs. Insurance Co., supra; Goss vs. Insurance Co., supra). 
But it is claimed in this case that the agent through whom the policy 
was issued was a banker, and that the knowledge he received of the 
existence of the mortgage was in the latter capacity; hence such 
knowledge is not imputable to the company. On this there is some 
conflict of authority in other jurisdictions. Union Nat. Bank of 
Oshkosh vs. German Ins. Co., 18 C. C. A., 208; Trentor vs. Pothen, 
46 Minn., 298; Insurance Co. vs. Parsons, 47 Minn., 352, and other 
cases that might be cited so hold; while in Stennett vs. Insurance 
Co., 68 Iowa, 674, it is held, in effect, that if the knowledge is ob- 
tained outside of the agency, and the circumstances are not such as 
to justify an inference that the agent had the fact in mind at the 
time the policy was issued, such knowledge will not affect the com- 
pany; and this we deem to be the true rule, and it was distinctly so 
held in Shafer vs. Insurance Co., 53 Wis., 361. The claim was made 
that, unless the agent acquired his knowledge in the capacity as 
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agent, and while engaged in the transaction of its business, the 
company is not bound. In the opinion, by Mr. Justice Cole, it is 
said, in effect: ‘We see no reason for thus restricting the rule. 
If the agent, when he issued the policy, had not forgotten the in- 
formation which he had received from the assured on those subjects; 
if he had in his mind these facts concerning the risks,—why should 
this not be deemed sufficient, and equivalent as notice to the de- 
fendant of the same things? If the agent knew the facts when 
called upon to act for his principal, that is all we consider necessary.” 
The last expression must be considered with what precedes it, to the 
effect that if the agent has the fact in mind of which he had pre- 
viously, in another capacity, been informed, when he issues the 
policy, the company is bound, and should not be understood as 
holding that previous knowledge of the agent will in any event 
charge the principal with such knowledge. As said in Stennett vs. 
Insurance Co., supra, if the circumstances are not such as to justify 
the inference that he had the information in mind at the time of 
issuing the policy, the company will not be affected thereby. To 
this effect is Brothers vs. Bank (84 Wis., 381), where the rule is 
stated thus: “If the agent acquires his information so recently as 
to make it incredible that he should have forgotten it, his principal 
will be bound, although not acquired while transacting the business 
of the principal.” Applying the foregoing to the findings in this 
case, defendant must necessarily be charged with knowledge of the 
existence of the chattel mortgage when the policy in question was 
issued. The court found that the agents obtained the information 
in respect to the mortgage in their capacity as bankers, but that J. 
H. Taylor, one of such agents, knew of it when the policy was issued. 
There is no finding that the agent did not have the fact in mind, 
and nothing in the findings or in the evidence to justify the infer- 
ence that it had been forgotten; hence the defendant must be held 
to have had knowledge of the mortgage when the policy was issued, 
and to have waived the provision of the policy under consideration. 
The judgment of the circuit court is reversed, and the cause 
remanded, with directions to render judgment ix accordance with 
the prayer of the complaint. 
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COURT OF APPEALS OF KENTUCKY. 


AMERICAN CENTRAL INS. CO. 
v8. 
HEAVERIN.* 


The policy required notice of loss and provided that no agent could waive its 
requirements. The general agent told the insured after the loss that it 
would not be necessary for him to give such notice. 


Held, That this was a waiver of the policy requirement. 


The policy in one clause required for a particular account of the loss within 
30 days, and in another clause required submission to an examination 
under oath, and provided that ‘‘a refusal to comply with the above 
requirements shall work a forfeiture.” 


Held, That the penalty of forfeiture applied only to the latter clause, not to 
a failure to give the particular account within 30 days. 


C. S. Warxer, for Appellant. 
Sweeney, Exuis & Sweeney, for Appellee. 
Pryor, C. J. 

In this case the appellant insurance company is resisting the pay- 
ment of the loss sustained, by reason of the failure of the insured to 
notify it at once of the destruction of his goods by fire, and his fail- 
ure to send proof of loss within 30 days. These clauses in the 
policy are, it is insisted, made conditions precedent to the right of 
recovery by reason of sections 6 and 7 on the face of the policy, that 
read :— 


Proceedings in Case of Loss. It being understood and agreed that all pro- 
ceedings after a loss shall be in accordance with the terms and stipulations 
printed on the back of this policy, which are hereby declared to be a part of 
this contract, and are to be resorted to in order to determine the rights and 
obligations of the parties hereunto. (7) No agent has power to waive any 
condition of this contract. 


In looking to the back of the policy, we find that 

In case of loss the insured shall give immediate notice, in writing, thereof, 
to the company, and shall, within thirty days after the happening of the 
loss, render to the company a particular account of the loss, under oath, etc. 

Another clause is:— 

The assured shall, whenever and as often as required, furnish original or 
certified duplicate of invoices of all property insured, and submit to examina- 
tion under oath touching all questions deemed pertinent to the loss, etc. 

“ And a refusal to comply with the above requirements shall work 
a forfeiture,” etc. There was no proof of loss, within 30 days, fur- 
nished the company, and no immediate notice of the fire, or the 





* Decision rendered, May 21, 1896. 
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destruction of the goods, given the company. The local agent was on 
the ground, and notified, by telegram, the company of the loss; and 
in a day or two the general agent came, and the insured was told 
by him that it was not necessary to give the general notice. This 
was a waiver by the company of this condition, but, if not, the failure 
to furnish proof of loss within the'time required did not forfeit the 
policy, as was held by this court in the case of Insurance Co. vs. 
Downs, 90 Ky., 236. The proofs of loss were furnished in this case 
before the expiration of the time in which the appellee had the 
right to sue, and this was 12 months from the time of the fire. The 
appellant insists that clause 6 of the policy makes these indorse- 
ments on the back of the instrument a part of the contract, and the 
measure or extent of the liability of the company is to be deter- 
mined by each and all of them, and in this way attempts to distin- 
guish the present case from that of Downs, 90 Ky., 236. The 
question at last arises, was the failure to give the notice and make 
the proof within the time a forfeiture of the right to recover? We 
think, clearly, not. Nor did the insertion of the forfeiture in the 
second clause on the back of the policy, resulting from a failure to 
answer questions, exhibiting invoices, etc., affect the questions of 
notice and proof of loss, but the forfeiture must be construed as 
applying alone to the failure or refusal to do those things men- 
tioned in the second clause. It must be apparent to any one 
examining the various conditions on the face of such policies, and 
the indorsements on the back of such instruments, that they are in- 
serted more for the purpose of entrapping the unsuspecting, than 
to evidence a bona fide contract, and in the construction of such 
provisions the doubt should be given to those who in good faith 
have observed the essential provisions of the policy made necessary 
to guard and protect the rights of the insurance company as well as 
that of the insured; and in this case there is no reason for exempt- 
ing the company from liability upon a construction that at best 


arises from implication, and must defeat the ends of justice. 
Affirmed. 





1896.] Ranspach vs. Teutonia Fire Ins. Co. 


SUPREME COURT OF MICHIGAN. 


RANSPACH 
v8. 
TEUTONIA FIRE INS. CO.* 


The policy provided that it should be void in case of vacancy. ‘lhe property 
was sold and the policy assigned to the purchaser by the company. 


Held, That the latter was bound by the provision as to vacancy, and a notice 
of existing vacancy at the time of assignment would not be effectual be- 
yond the ten days permitted in the policy. 


Statement of facts by Grant, J. 

One Dillon obtained an insurance policy in the defendant com- 
pany upon a dwelling house situated upon his land. The policy 
was the usual Michigan standard policy, and provided that it should 
be void 


If the building herein described, whether intended for occupancy by owner 
or tenant, be or become vacant or unoccupied, and so remain for ten days. 


It further provided that all waivers of the condition should be in 
writing, and that no agent or officer should have the power to waive 
such conditions unless in writing. The house was rented and oc- 
cupied until Dillon sold and conveyed the land to plaintiff and 
his wife. The premises were vacant at the time of fire, and had so 
remained for three months previous. No notice of vacancy or ap- 
plication for a permit had been made. About the time of the deed 
to plaintiff, Dillon took the policy to the local agents, stated that he 
sold the land to plaintiff, and asked that the policy be assigned to 
him, which was done. At that time Mr. Dillon testified that he 
thought he told the agents that at the time he was seliing it he saw 
the occupants were packing up ready to go out, and that they told 
him they were going. How long this was before the assignment 
does not appear. This is the sole testimony upon which the jury 
were permitted to find that there was a waiver of the clause as to 
vacancy; and to render a verdict for the plaintiff. 


Coruiss, ANprus & Leete, for Appellant. 
R. I. Lawson and D. B. Hayes, for Appellee. 


Grant, J. (after stating the facts.) 
We think the court should have directed a verdict for the defend- 
ant. Plaintiff accepted the policy subject to all its terms and con- 
ditions. He knew, or must be held to have known, that the policy 


* Decision rendered, June 30, 1896. 
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would be void if the house remained vacant beyond ten days. Even 
if the agent had been told that the house was vacant at the time of 
the assignment, this did not make a new contract to keep the prop- 
erty insured beyond the ten days of vacancy. The proposition is too 
plain to require further argument or citation of authorities. Judg- 
ment reversed, and no new trial ordered. The other justices con- 
curred. 


——————_* <> —______ 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SWAIN ET AL. 
v8. 
SECURITY LIVE-STOCK INS. CO.* 
The policy provided that if the animal became sick or disabled, the company 


should be notified within 15 hours. 


Held, That a failure to comply within 15 hours after knowledge of sickness by 
agent of insured forfeited the policy. 


Gro. Frep. Wituiams and G. W. Anperson, for Plaintiffs. 
J. Henry Taytor, for Defendant. 
ALLEN, J. 

The plaintiffs’ horse was in charge of a trainer named Cox, and 
lived 20 hours after Cox knew that it was sick. No notice was given 
to the defendant until after the horse was dead. This was a plain 
failure tocomply with the requirement of the policy, that “if the 
animal shall become sick or disabled the insured shall notify the 
company within fifteen hours.” No fact appears tending to show a 
waiver by the defendant of this requirement. The clause bears 
some analogy to the time limit in ordinary policies for proofs of 
loss. The requirement was a valid one: Lohnes vs. Insurance Co., 
121 Mass., 489; Harnden vs. Insurance Co., 164 Mass., 382; Davis 
vs. Davis, 49 Me., 282. We do not determine or consider whether 
the 15 hours would begin to run before knowledge of the horse’s 
sickness by the plaintiffs or their agent, or whether the notice must 
actually reach the defendant within the 15 hours. These questions 
are suggested by the plaintiffs, but do not arise upon the facts of 
the case. Judgment for the defendant. 


* Decision rendered, Feb. 28, 1896. 








Dwelling-House Ins. Vo. vs. Snyder. 


LOWER COURT DECISIONS. 


AUTHORITY OF AGENT.—WAIVER OF PROOFS. 





Supreme Court of New Jersey. 


DWELLING-HOUSE INS. CO. 
v8. 
SNYDER.* 


An agent sent by an insurance company to adjust a loss has no implied power 
to delegate his authority to another. 

A policy issued by a Massachusetts corporation, insuring a building in Free- 
hold, N. J., against damage by fire, required the assured to furnish proofs 
of loss to the company within 30 days after a fire, and also contained this 
clause: ‘‘ No officer, agent, or representative of the company shall have 
power to waive any provision or condition of this policy.” Held, That 
the local agent of the company at Freehold, having a branch office there, 
could not absolve the assured from the duty of furnishing proofs of loss 
within the time limited. 


R. Wayne Parker, for Plaintiff in Error. 
F. P, McDernort, for Defendant in Error. 
Dixon, J. 

This was an action upon a policy of insurance, issued August 27, 
1892, to the pluintiff, by the defendant, a corportion of Massachu- 
setts. The policy provides that, within 30 days after loss by fire, 
the assured shall render to the company a statement, signed and 
sworn to by him, setting forth various particulars therein specified 
relating to the loss; that the loss shall not become payable until 60 
days after such statement has been received by the company; that 
no suit or action on the policy for the recovery of any claim shall be 
sustainable unless the assured shall have fully complied with the 
said requirements; and that no officer, agent, or other representa- 
tive of the company shall have power to waive any provision or con- 
dition of the policy. The property covered by the policy was a 
dwelling house in Freehold, N. J. It was burned August 9, 1894. 
The statement above referred to was not made out until October 25, 
1894, after the company had given written notice to the assured that 
it would dispute liability because of his failure. This suit was 
brought before December 5, 1894. 

To excuse his non-compliance with this requirement of the policy, 
the plaintiff, at the trial in the Common Pleas of Monmouth County, 





* Decision rendered, June 4, 1895. Syllabus by the Court. 
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relied upon a waiver by the agents of the company. One of these 
agents was a person, sent by the company, from the home office in 
Boston, on August 15, 1894, to ascertain the amount of the loss. 
The other was the local agent of the company at Freehold. The 
testimony is to this effect: That the agent first mentioned, being in 
a hurry to leave Freehold, did nothing more than to deputize a Mr. 
Walsh to act in his stead. That the plaintiff agreed with Mr. Walsh 
to accept a certain sum in full settlement for the loss, and signed a 
letter, addressed to the company, saying he was willing to do so, 
which, however, does not appear to have reached the company. 
That, upon his signing the letter, Mr Walsh told him he had noth- 
ing further to do until he heard from the company, and the local 
agent, who was present at the interview, said the same thing. On 
this testimony the trial judge charged the jury, in substance, that 
each of these agents had authority to waive the proofs of loss, and 
left to the jury the question whether either of them had in fact 
done so. To this, exception was duly taken.’ We think there was 
error in these rulings. As to the agent from the home office, there 
was not the least evidence that he said or did anything which could 
legally be deemed a waiver. His attempted delegation of authority 
to Mr. Walsh was utterly nugatory, according to the maxim, “ Dele- 
gata potestas non potest delegari.” Broom, Leg. Max., 384. , What 
Mr. Walsh did or said was not of the slightest force against the der 
fendant. With respect to the conduct of the local agent, the prob- 
lem is not so simple. His authority is thus defined by himself: “I 
am the resident representative of the company at Freehold. I have 
charge of the issuing of policies. The policies are sent to me in 
blank, signed by the president and secretary, and I fill them up, 
countersign them, and issue them to the assured, collect the pre- 
mium, and forward it to the company, less my commission.” On 
the policies he is described as the duly-authorized agent of the com- 
pany at its branch offize in Freehold, N. J. The authority thus in- 
dicated appears to be very general, and, if the assured were not 
chargeable with notice of any limitation upon it, he would, I think, 
be justified in concluding that it embraced the power to waive ser- 
vice of proofs of loss. But there can be no question of the right of 
the company to circumscribe the authority of its agents, provided it 
gives due notice of the limitation to those with whom it deals. 
Such limitation and notice are contained in the contract with the 
plaintiff: Catoir vs. Insurance Co., 33 N. J. Law, 487. The policy 
declares that no officer, agent, or representative of the company 
shall have power to waive any provision or condition of the policy, 
except certain ones, which do not include that now under consider- 
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ation. In Carson vs. Insurance Co. (43 N. J. Law, 300, 310), it was 
said that a clause in the policy relating to the terms and conditions 
of insurance applies only to those conditions and provisions which re- 
fer to the formation and continuance of the contract, and not to 
those which are to be performed after the loss has occurred, in order 
to enable the assured to sue; and Franklin Fire Ins. Co. vs. Chicago 
Ice Co., 36 Md., 102; Blake vs. Insurance Co., 12 Gray, 265, and 
Priest vs. Insurance Co., 5 Allen, 602, are cited to support the 
proposition. 

Of the cases mentioned, the leading one is that of Blake vs. Insur- 
ance Co., 12 Gray, 265, and its purport is shown by the following 
extract from the opinion of the court: ‘The policy is declared to 
be made and accepted in reference to the conditions thereto annexed, 
which are made part of the policy. How far the provisions as to 
the form of the notice and proofs of loss, after a valid contract has 
been made, and a loss taken place under it, can be regarded as con- 
ditions of the contract itself, it is not necessary to determine, nor 
whether their being classed under the designation of conditions of 
insurance could change the nature and purpose of the stipulations 
themselves; for it seems to us that the question is not one as to the 
provisions of the contract, but as to the performance of the provi- 
sions. The plaintiff is not setting up a contract from which a ma- 
terial provision has been omitted by the oral consent of the officers 
of the company. The policy contained the usual provisions as to 
notice and proofs of loss. Upon the happening of the loss, the plain- 
tiff sent to the defendant certain notices and proofs in pursuance of 
the requisition of the by-laws upon the subject. If the notices were 
defective, good faith on the part of the underwriters required them 
to give notice totheassured. Imfthey failed to doso, * * * theyare, 
upon familiar principles of law, estopped to set up and rely upon 
the defective notices. * * * Ifthe plaintiff relied upon any ex- 
emption from the obligations of the policy, or any modification of 
them by the agents or officers of the company, or any addition, he 
must show such exemption, modification, or addition by indorse- 
ment upon the policy. But the question whether a stipulation as to 
notice and proofs of loss has been fulfilled, or whether the defend- 
ant is in a condition to be heard on that question, must be tested 
by the ordinary rules of law. There is a time when objections in 
matters of form must be taken. If they are not then made, they 
never can be made. The law does not say that the procedure was 
perfect, but that the question is not open.” It thus appears that 
the court did not deal directly with the clause against waiver, and 
so far as the clause was mentioned incidentally, its full force was 
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assumed: In Priest vs. Insurance Co., 3 Allen, 602, there was no 
express prohibition against waiver, and the evidence tended to show 
a waiver by the board of directors itself. In Franklin Fire Ins. Co. 
vs. Chicago Ice Co. (36 Md., 102), the decision turned upon the mean- 
ing of the word “ conditions,” and the court, following the sugges- 
tions in Blake vs. Insurance Co. (12 Gray, 265), confined it to those 
“provisions of the policy which enter into and form a part of the 
contract of insurance, and are essential to make it a binding con- 
tract between the parties, and which are properly designated as 
conditions.” 

But the phrase now under review, “ any provision or condition of 
the policy,” is certainly of broader import than the word “condi- 
tion,” standing alone, or the words “terms and conditions of insur- 
ance,” which are found in Carson vs. Insurance Co., ubi supra. 
Without doing violence to the fair meaning of the language, it can- 
not be held that a stipulation in the policy prescribing what the 
assured shall do after a loss, in order to perfect the legal liability of 
the company, is not “a provision of the policy.” We are therefore 
constrained to decide that the local agent had no authority to abro- 
gate the requirement as to proofs of loss. Had the plaintiff deliv- 
ered to him what the plaintiff deemed such proofs, it may well be 
that the duty of the company to examine such proofs, and, if found 
defective, to make prompt objection to the plaintiff, would at once 
have arisen, and a want of such objection would have estopped the 
company from denying that the proofs were sufficient: Insurance 
Co. vs. Maackens, 38 N. J. Law, 564; Insurance Co. vs. Meyer, 39 
N. J. Law, 482. But such a situation would be essentially different 
from that now existing, where the plaintiff contends, not that the 
circumstances legally show his performance of the contract as 
written, but that, by authority of the company, the written contract 
has been changed. The judgment must be reversed. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


KNowLeDGE AND AvuTHoRITy oF AGENTS. 


In the case of Parsons vs. Knoxville Fire Insurance Company, de- 
cided by the Supreme Court of Missouri, March 3, 1896, the policy 
provided that it should be void if the insured was not the owner of 
the land, unless it was so stated in writing. No representation re- 
garding the ownership was made in the application and the agent 
knew when insuring that the insured was not the owner of the land 
It was held that the company was estopped from setting up such 
non-ownership. It was also held that an agent with authority to 
insure could at the time of issuing the policy strike out a fire-proof- 
safe clause objected to by the insured. 


Limitation. 


In the case of Brooks vs. Georgia Home Ins. Co., decided by the 
Supreme Court of Georgia, May 19, 1896, no written opinion was 
given, but the following syllabus was furnished by the court: A 
policy of fire insurance stipulating, among other things, “that no 
suit or action against this company for the recovery of any claim by 
virtue of this policy shall be sustainable in any court unless com- 
menced within twelve months next after loss shall have occurred,” 
an action upon such policy brought more than twelve months after 
the destruction by fire of the property insured was barred, and the 
court properly granted a nonsuit. See Melson vs. Insurance Co., 
and Maril vs. Insurance Co. (decided at the last term), and author- 


ities cited. 


VALIDITY OF SraTuTe.—PayMENT OF PREMIUM. 
In the case of State ex rel. Farmers’ Mutual Ins. Co. vs. Moore, 
Auditor, decided by the Supreme Court of Nebraska, June 16, 1896, 
the following syllabus was furnished by the court: Itis only where 
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an act of the legislature is incomplete in itself, but manifestly amend- 
atory of some existing statute to which it does not refer, that it is 
within the inhibition of the constitutional provision that “ no law 
shall be amended unless the new act contain the section or sections 
so amended shall be repealed.” Const., art. 3, § 11. If the act is com- 
plete in itself, it does not violate said provisions. The act of the 
legislature approved March 30, 1891, entitled “ An act to authorize 
the organization of mutual insurance companies” (Sess. Laws 1891, 
p-. 272, c 33) is not inimical to said clause of section 11 of article 3 
of the constitution, it being an independent and complete law of itself, 
and not amendatory of a prior statute. Held, That said act contains 
but a single subject of legislation, which is fairly expressed in the 
title. It is only where two statutes on the same subject are so repug- 
nant to each other that both cannot be enforced that the last one 
enacted will supersede the former, and repeal it by implication. 
Where a statute contains provisions which are unconstitutional, if 
the valid and invalid are not so connected as to be incapable of sep- 
aration, and the valid portion is a complete act, and not dependent 
upon the part that is void, the latter alone will be disregarded, and 
the rest sustained, if it is manifest that the void part was not an in- 
ducement to the legislature to pass the part which is valid. The 
clause of section 8 of the said act of March 30, 1891, which declares 
that each policyholder shall “atthe time of effecting the insurance pay 
such percentage in cash and such other charges as may be required 
by the rules and by-laws of the company” (Sess. Laws 1891, p 274, 
c. 33, § 81), construed, and held, that the word “ cash,” in the con- 
nection employed, means current money, and that the amount, as 
well as whether any advance payments shall be made by the insured 
depend alone upon the rules and by-laws of the company. In case 
the rules and by-laws provide for the payment in money of a mem- 
bership fee or other charge at the time the insurance is written, the 
same must be paid in advance in cash, and not by accepting in lieu 
thereof the promissory note of the policyholder. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 





CONNECTICUT MUT. LIFE INS. CO. 
vs. 


McWHIRTER.* 


The complaint need not set forth the application or answers contained in the 
same. 


Where the question whether an action is prematurely brought can be settled 
by reference to date of filing complaint, a failure to allege the expiration 
of the time after which action might be brought is not ground for 
demurrer, 


The exclusion of evidence that insured had four years before declared! he 
would commit suicide in the event of a contingency, which had actually 
arisen, and such suicide was the defense, was not error. 

The presumption in case of alleged suicide is against the act. 

A question in an application whether there is any fact relating to his physi- 
cal condition or personal or family history with which the company 
should be made acquainted calls only for an honest answer. Whether 
so answered is for the jury, and it was not error to refuse an instruction 


that insured was bound to disclose the fact if his life had been threatened 
by enemies. 
Where the evidence in support of one of the two issues raised fails to support 


it, an instruction that the entire theory of the defense is based on the 
other is not reversible error. 


James H. Bupp and J. C. Campsett, for Plaintiff in Error. 
CritTENDEN THornton, for Defendant in Error. 


Know tes, D. J. 

In this action, Nannie 8. McWhirter recovered a judgment of 
$16,137.50 against the Connecticut Mutual Life Insurance Company. 
The action was based upon two life-insurance policies issued to 
Louis B. McWhirter, insuring his life. The first of these policies 
was for the sum of $5,000, dated on the 18th day of December, 1891. 
The amount of the annual premium on this policy was $186.50. 
This was to be paid for 20 years. The $5,000 was to be paid, in case 
of the death of Louis B. McWhirter, to Nannie S. McWhirter, who 
was his wife, in the event that she survived him. The second policy 
was for the sum of $10,000, dated on the 15th day of March, 1892. 
The amount of annual premium on this policy was $289.50. This 
amount was to be paid each year for 20 years. The said $10,000 
was to be paid to the said Nannie S. McWhirter if she survived him 
at his death. On the 29th day of August, 1892, the said Louis B. 
McWhirter was found in the back yard to his house, shot. The 


* Decision rendered, April 6, 1896. 
VoL. XXV.—46. 
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wound was ir the vicinity of his heart. From this wound he died 
in afew minutes. It is claimed by the complainant that he was 
murdered. The Connecticut Mutual Life Insurance Company claims 
that he committed suicide. It is also claimed by the said company 
that said Louis B. McWhirter did not correctly respond to a ques- 
tion propounded to him-when he made his application to said 
company for insurance; that this wrong existed at the time each 
application was made; that his answer to said question was a part 
of his policy, and he warranted its correctness; hence the policy 
was void on account of this breach of warranty. The question 
which it is stated he did not correctly answer is as follows:— 

Is there any fact relating to your physical condition, personal or family his- 
tory, or habits, which has not been stated in the answer to the foregoing 
question, and with which the company ought to be made acquainted. 

The answer to this was, “ No.” 

The matter in which it is claimed this answer was false, and to the 
knowledge of said Louis B. McWhirter, is that at said times he knew 
that he had enemies, and that his life had been threatened, and he 
believed his life was in danger. The grounds urged for the setting 
aside of the judgment in this case, and the ordering a retrial thereof, 
are as follows:— 

First. The demurrer to the complaint interposed by the plaintiff 
in error should have been sustained. 

Second. The rejection of the evidence of one E. F. Bernhard. 

Third. Charging of the jury by the court that the presumption 
was that McWhirter did not kill himself, and that this presumption 
had to be overcome by evidence on the part of the defendant. 

Fourth. That the court erred in not giving, as a part of his 
charge, the following instruction requested by defendant: “The 
question and answer referred to in instruction eleven were a 
warranty upon the part of Louis B. McWhirter that there was no 
fact in his personal history that would increase the hazard, or in- 
crease the premium, of said insurance; and you are instructed that 
the only question for you to determine is as to whether or not said 
warranty was true. It makes no difference whether said represen- 
tation was material or not. If you find from the evidence that the 
same was untrue, then it is your duty to find a verdict for 
defendant.” 

The failure of the court to give this instruction as requested was 
excepted to. The question and answer referred to is the one set 
forth above. 

The fifth ground is that the court erred in giving the following 
instruction: “ You are further instructed that the entire theory of 
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defense in this case is based upon the assumption that Louis B. 
MeWhirter prepared the clubs and the mask found upon the premises 
shortly after the killing; that six shots were fired on that occasion; 
that five, and only five, were fired into the fences and outhouses upon 
the premises; and that McWhirter fired the sixth into his own body, 
and through his own heart, which caused hisdeath. This theory of 
defense is founded upon the allegation that McWhirter prepared 
the surroundings to indicate a sham assassination or scene of 
murder, and then killed himself. If you should find that Louis B. 
McWhirter did not make such preparations, that he did not saw the 
clubs found upon his premises, that he did not prepare the mask, 
that he did not own or possess both pistols, and that he did not fire 
all the shots, the bullet holes of which are found in the fence and 
outhouses, and on his own body, your verdict should be for the 
plaintiff.” 

To the giving of this instruction, defendant excepted. 

The sixth error complained of is the refusal of the court to give 
the following instruction: ‘In the applications which have been 
introduced in evidence the following questions were asked the 
deceased, and the following answers given by the deceased: ‘Is 
there any fact relating to your physical condition, personal or 
family history, or habits, which has not been stated in the answers 
to the foregoing questions, and with which the company ought 
to, be made acquainted?’ The answer to that question was, 
- *No.’ And furthermore it was, by the terms of said policies and 
applications, agreed that the questions and answers to each and 
every question was true. If you believe from the evidence in 
this case that at the time of the application for insurance made 
by said Louis B. McWhirter, and at the time of the delivery 
of the policies of insurance which are the subject of this controv- 
ersy, said Louis B. McWhirter had been threatened or was appre- 
hensive of being assassinated, then I instruct you that such facts 
were a part of the personal history of said Louis B. McWhirter, and 
should-have been communicated to the defendant insurance com- 
pany, and the failure to so communicate them avoids the policy, 
and you should find a verdict for the defendant.” 

The seventh and last ground of error set forth is a refusal of 
the court to give the following instruction to the jury: “ Warran- 
ties are a part of the contract of insurance, upon which the 
insurer, as well as the insured, has a right to rely; and if you 
find from the evidence that the deceased, Louis B. McWhirter, in 
answer to the question asked him as to whether or not there was any 
fact in his personal history which said company ought to know, 
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said, ‘ No,’ then I instruct you that if it were a fact, and if you so 
find from the evidence, that prior to the time of said application 
and said answer the said Louis B. McWhirter had had difficulties 
with certain persons who threatened his life, and that he was then 
apprehensive of assassination, that was such a fact as he should 
have communicated to said company, and his failure to communi- 
cate such fact to said company was a breach of warranty contained 
in said application, and you should find a verdict for the defendant.” 

In considering the first point presented, the question arises as to 
whether or not the plaintiff was required by the rules of pleading to 
set forth, as a part of the contract or policy of insurance, the appli- 
cation made by Louis B. McWhirter. It is true that the policy 
recites that 

In consideration of the application for this insurance, which is the basis of, 
and a part of, this contract, and a copy whereof is hereunto annexed, and of 
the several answers, warranties, and agreements therein contained, and of the 
annual premium, ete. 

Defendant does insure the life of said McWhirter. I see no ob- 
ject to be obtained by requiring all of the answers specified in the 
application to be set forth. It is not a part of the case plaintiff was 
required to make out, to prove that all of these answers were true. 
It is urged that the contract sued on, in heec verba, or according to 
its legal effect, should be set forth. It may be said there is no legal 
effect of these answers that can be set forth. There is some conflict 
of authority upon the point here presented. In the following cases 
it is held that the application, with all its answers, should be set 
forth: Gilmore vs. Insurance Co., 55 Cal., 124; Tischler vs. Insur- 
ance Co., 66 Cal., 178. In this last case the former is cited with 
approval. But it should be observed that it is stated that a portion 
of the contract that might prove material was omitted, and a de- 
murrer was sustained to the complaint for that reason: Bidwell vs. 
Insurance Co., 3 Sawy., 261, Fed. Cas. No. 1,393. In the following 
cases it is held that the application need not be set forth in the 
complaint, namely: Blasingame vs. Insurance Co., 75 Cal., 633; In- 
surance Co. vs. P. J. Willis & Bro., 8 C. C. A., 594; Herron vs. In- 
surance Co., 28 Ill., 235; Insurance Co. vs. Pickel (Ind. Sup.); 
Jacobs vs. Insurance Co., 1 MacArthur, 632; May, Ins., § 587. The 
Code of California requires that the complaint shall contain a state- 
ment of the facts constituting a cause of action, in ordinary and 
concise language. With this provision in view, it would appear that 
the plaintiff should not be required to state a large amount of facts 
which do not in any manner constitute any statement of facts con- 
stituting his cause of action, and facts which he is not required to 
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prove. In Ship. Com. Law, Pl. 12, it is stated of the declaration in 
assumpsit: ‘ The contract must be stated with certainty and preci- 
sion, and it may be set forth in terms, or according to its legal 
effect, and only such parts need be set forth as show the entire act 
to be done in pursuance of the consideration stated.” In note 47 
on said page it is said: “But not facts as to which no breach is 
claimed.” In support of this, Miies vs. Sheward, 8 East, 7, is cited. 
In Henry vs. Cleland, 14 Johns, 400, it is said: “ The plaintiff is not 
obliged to set out the whole agreement. It is enough for him to 
state so much as constitutes the agreement, the breach of which is 
relied on.” 

The same view is maintained in Sandford vs. Halsey, 2 Denio, 235. 
The provisions of the California Code as to pleading do not, I think, 
abrogate these common-law rules as to pleading, and make it neces- 
sary for a plaintiff to set forth facts upon which no issue is sought. 
The contract, therefore, was sufficiently described in the complaint, 
and the demurrer properly overruled. If, however, we should be 

‘mistaken in this view, it appears that all of the application was 
made a part of the answer, and is fully presented to the court. 
When a plaintiff omits to state material facts in his complaint, and 
these facts are set forth in the answer, then the defect in the com- 
plaint is cured or waived. This point was considered in this court 
in the case of Richardson vs. Green, 9 C. C. A., 565. 

_ It is also urged that the complaint does not state that 30 days had 
elapsed after the date the proofs of the death of McWhirter were 
received at the office of the Connecticut Mutual Life Insurance 
Company, at Hartford, Conn., and is therefore defective. The view 
taken is that the complaint must itself show that the action is not 
premature; that is, commenced before it accrued. It is stated in 
the complaint that due notice and satisfactory evidence of the death 
of said assured Louis B. McWhirter were delivered to and received 
by the defendant at its office at Hartford, Conn., prior to the 1st day 
of December, 1892. In Moak, Van Santv. Pl. p. 171, it is stated: 
“Nor, indeed, would a demurrer lie to a declaration, unless it ap- 
peared affirmatively, upon its face, that the cause of action had not 
accrued when the suit was commenced. The rule has been fully 
recognized under the Code.” The case of Maynard vs. Talcott (11 
Barb., 570) supports this view. 

We find that the complaint was filed on the 7th day of January, 
1893. This was more than 30 days after the serving of the proofs 
of death upon the plaintiff in error. Under the Code of California, 
it seems that an action is commenced by filing a complaint, and the 

issuing of asummons thereon. Certainly no summons could issue 
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until the complaint was filed. The question is here presented as to 
whether we can recur to the filing of the complaint to show that the 
action was not premature. At common law an action was com- 
menced by the issuing of the writ of summons, and not at the time 
of filing the declaration. In determining whether or not an action 
was commenced before it accrued, there could be a reference made 
to the date of the issuing of the writ; and if it was found, from the 
allegations in the declaration, that the action had not accrued at the 
time of issuing the writ, a general demurrer would then lie to the 
declaration: Waring vs. Yates, 10 Johns, 119; Cheetham vs. Lewis, 
3 Johns, 43; Lowry vs. Lawrence, 1 Caines, 71; 1 Chit. Pl., 262-265. 
In these cases it will be seen that the records showing the date of 
the issuing of the writs were considered, in ruling upon the demur- 
rer. There are many allegations in a complaint that must be con- 
sidered with reference to the filing thereof in court. For instance, 
in the action to recover the possession of real property, the allega- 
tions that the defendant now withholds the possession thereof from 
plaintiff refers to the date of the filing of the complaint. In the 
case of the allegation in an action upon a contract or promissory 
note, when it is alleged that the payment is to be made upon a cer- 
tain date, and, in assigning the breach, it is alleged which time has 
now elapsed, this must refer to the date of filing of the complaint. 
In this case, after setting forth in the complaint the contract of in- 
surance, the death of McWairter, the date the proofs of his death 
were filed in the office of the insurance company, then there is this 
allegation: That said defendant, although often requested, has not 
paid said sum of five thousand dollars, in one cause of action, and 
ten thousand dollars, in the other, or any part thereof. 

This allegation must be construed as having the effect of saying 
that neither of these sums has been paid up to the date of filing the 
complaint. The cases of Cowan vs. Insurance Co. (78 Cal., 188, 20 
Pac., 408), and Doyle vs. Insurance Co. (44 Cal., 267), were not made 
when the same state of facts existed as are presented in this case. 
In these cases there is no date alleged as to when the proofs were 
made or filed in the proper office, and hence it could not be seen by 
reference to the filing of the complaint whether the proper time had 
elapsed after the proofs to show that the cause of action had accrued. 
In view of these considerations, I think it sufficiently appears that 
the cause of action accrued before the filing of the complaint; 
hence the demurrer was not well taken upon this point. It should 
also be noted that after the demurrer was overruled the insurance 
company filed its answer, in which there is no pretense that the 
cause of action had not accrued, and went to trial upon the merits 





1896. ] Connecticut Mut. Life Ins. Co, vs. Mc Whirter. 727 


of the case. Unless the complaint clearly failed to state a cause of 
action, such action waived the demurrer: Stanton vs. Embrey, 93 
U. S., 548. 

T can see no error in rejecting the evidence of Bernhard. It was 
sought to show that McWhirter, some four years before his death, 
said to Bernhard that, if he ever did anything which would bring 
disgrace upon him or his family, he would kill himself. There was 
no attempt to show that McWhirter had, as a matter of fact, done 
anything that had brought disgrace upon himself or his family. It 
is true, he had been arrested upon a charge which he declared was 
without foundation. This does not show that he had done the act 
which would induce his suicide according to his own declaration. 
That he had ever, upon any conditions, thought of committing sui- 
cide seems to have been regarded as pertinent in the case. I do not 
conceive this to be correct. Many a man has talked of suicide in 
the way McWhirter did upon that occasion without any intention of 
committing the deed. Then, the purpose expressed was so condi- 
tioned and so remote that I cannot conceive that any presumptions 
were raised upon the point at issue. If there are any presumptions 
to be raised by such a declaration I would say that it would be that 
McWhirter was a man so sensitive as to his honor that he would 
not purpose the committing of suicide with the view of defrauding 
a life insurance company. 

The third alleged error presented for consideration is as to the 
charge of the court to the jury that the presumption was that 
MeWhirter did not kill himself. The decisions of the supreme court 
sustain this charge: Home Ben. Ass’n vs. Sargent, 142 U.S., 691; 
Insurance Co. vs. Akens, 150 U. S., 468; Insurance Co. vs. McCon- 
key, 127 U. S., 661. In this last case the supreme court said: “In 
respect to the issue as to suicide, the court instructed the jury that 
self-destruction was not to be presumed. In Mallory vs. Insurance 
Co. (47 N. Y., 52, 54), which was a suit upon an accident policy, it 
appeared that the death was caused either by accidental injury, or 
by the suicidal act of the deceased. ‘But the court properly said 
the presumption is against the latter.’ ‘It is contrary to the gen- 
eral conduct of mankind. It shows gross moral turpitude in a sane 
person.’ Did the court err in saying to the jury, upon the issue as 
to suicide, the law was for the plaintiff, unless that presumption 
was overcome by competent evidence? This question must be 
answered in the negative.” 

What presumption was it that the court had reference to? The 
presumption that the deceased did not kill himself? There is noth- 
ing in the statement of the court in the balance of the opinion in 
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this case, that contradicts this view. The plaintiff in error, in the 
court below, assumed the burden of proof, and undertook to show 
that McWhirter did kill himself. This was upon the theory that 
the presumption was that McWhirter did not commit suicide. The 
contention of the plaintiff in error cannot be maintained upon this 
assignment. 

In considering the fourth error alleged by plaintiff in error, the 
question is presented as to the nature of the question specitied in 
the instruction asked. In construing this question, we are con- 
fronted by the rule that the policy must be given that meaning 
which would be most favorable to the insured: May, Ins., § 175. 
And when there is any doubt as to the character of a statement in 
the application for a policy, which is made a part thereof, “a court 
should lean against that construction which imposes upon the as- 
sured the obligations of a warranty:” National Bank vs. Insurance 
Co., 95 U. S., 673. The language, “Is there any fact relating to 
your physical condition, personal or family history, * * * with 
which the company ought to be made acquainted ?” with these rules 
in view, ought to be classed as calling for an opinion on the part of 
McWhirter. A great many questions had been asked him upon 
almost every conceivable question connected with his family history, 
his physical condition and habits, and he was required to answer 
many of them “Yes” or “No;” then, finally, this question. Cer- 
tainly, in considering whether there was any matter connected with 
his personal history which the company ought to know, he must de- 
termine that it would not be required of him to state that he had 
played marbles when a boy, had been whipped at school, or had 
loved his wife wheu he married her. When an opinion is asked, all 
that could be required would be an honest answer: National Bank 
vs. Insurance Co., supra; Moulor vs. Insurance Co., 111 U. S., 
335-345. Whether he made an honest answer was a matter for the 
jury to determine. But, if it were a matter for the court, it would 
hardly be thought that he would consider it an important matter to 
state that he had enemies,—political enemies,—and his life had 
been threatened by them. Would any one suppose that in an agri- 
cultural community in the state of California, where churches and 
schools abound, and the public press has abundant circulation, that 
a threat to take a man’s life on account of political differences would 
be considered of importance? Considering what we know of such 
communities, and the causes which have led to murders, could any 
cool and reasonable man say he thought such a threat would be 
carried into execution? How many cases of this kind can it be as- 
serted have occurred in such a community, in the history of this 
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country, or even in the state of California? The fact that the de- 
ceased may have placed some stress upon this amounts to nothing. 
The presentiments of death that are said to come now and then to 
the mind of a well person, and the prophecies of a fortune teller, 
are at times said to have made impressions upon strong men; but 
would an insurance company consider such matters important, when 
taking the application of a person seeking a life insurance? I can- 
not think it would. If so, then such companies had better enlarge 
their long list of exhausting questions, and not leave it to the 
judgment of applicants for insurance policies to make known such 
matters. 

The fifth error complained of should be considered with reference 
to the balance of the charge to the jury. In one part of the charge 
the court said: “You are further instructed that any threats, the 
suppression or concealment of which by the deceased would con- 
stitute a defense to this action, must be actual threats of bodily 
harm by third persons known to the deceased, and which would 
affect the fears and apprehensions of a reasonable man, and that 
mere rumors or apprehensions of the unlawful acts of personal or 
political enemies, not amounting to tangible or specific threats of 
bodily harm or injury, would not, even if concealed from the 
defendant, constitute a defense to this action.” 

I have been unable to find any evidence of any such threats as are 
here specified in the record. There is evidence ot statements of 
political enemies, of apprehensions of bodily injury, but nowhere any 
evidence of threats of bodily harm by third persons known to the 
deceased. While in the pleadings there were the two issues,—one 
of failure to give a proper statement in regard to his personal his- 
tory, and the other that of suicide,—and while these issues were 
sought to be presented in the evidence, this instruction, in effect, 
eliminates the first issue from the case. It was not sufficiently sup- 
ported by the evidence. We have already stated that vague impres- 
sions or presentiments occurring to a man, that he will be killed, 
were not required to be stated in answer to any question asked 
MeWhirter. Evidently the court felt that under the evidence the 
only real] issue in the case was the suicide of the deceased, Mc Whir- 
ter. The statement of the court that there were two issues in the 
case must, in the light of the whole charge and the evidence, be 
confined to the issues made by the pleadings, and not as maintained 
by the evidence. Under these circumstances, there is no error pre- 
sented upon this point which should reverse the judgment of the 
court below. Where the error complained of could not have preju- 
diced the rights of a party in the case, a judgment should not be 
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reversed by an appellate court: Lancaster vs. Collins, 115 U. S., 222; 
Hornbuckle vs. Stafford, 111 U.S., 389. The statement that there 
were two issues for trial, when there was in fact only one, could not 
have prejudiced plaintiff in error. 

The sixth and seventh points made in the brief, in regard to the 
refusal of the court to give instructions 11 and 13 asked by plaintiff 
in error, may be considered together. In both of these instructions 
the position is taken that it was the absolute duty of McWhirter to 
inform plaintiff in error, in answer to the question touching his 
personal history, that he had been threatened or was apprehensive 
of being assassinated, and that a failure to so state was a breach of 
warranty which avoided the policies of insurance in this case. I 
have already stated that I think this question referred to called 
upon McWhirter to express an opinion as to whether there was 
anything in his personal history which he ought to communicate to 
the insurance company, and that all that was required of him was to 
act honestly and fairly in this matter. These instructions entirely 
ignore this view. It was therefore right and proper for the court to 
have refused them. With this view of the case as presented to the 
court, the judgment of the court below ought to be affirmed. And 
it is, therefore, hereby ordered that the judgment of the circuit court 
before which this case was tried be, aud the same is hereby, 
affirmed, with costs. 
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The policy provided that it should be void in case of other insurance obtained 
without written consent. A subsequent policy was obtained in another 
company which provided that it should not be liable in case of any ex- 
isting other insurance without consent. 


Held, That the second policy being void ab initio, was not other insurance 
within the provision of the first policy. 


J. Tuos. C. Hopkins, H. J. Jewert, Jr., and S. A. Wituias, for 
Appellants. 
Gero. L. Van Brsser, for Appellee. 
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McSue_erry, C. J. 

The Mutual Fire Ins. Co., in Harford County, issued a policy of 
insurance against loss by fire to Mr. J. Thomas C. Hopkins in March, 
1893. The insured premises were subsequently purchased by the 
appellant Sweeting, and Mr. Hopkins assigned the policy to him. 
In October, 1894, additional insurance was granted by the same 
underwriter to the appellant, upon the same premises. Among the 
terms and conditions annexed to, and forming a part of, the policy, 
was the following :— 

If any property insured by this company shall be already insured, or shall 
be hereafter insured, by any other company or companies or individual, or 
otherwise, such insurance or insurances must be made known to this company, 
and indorsed on the policy, or otherwise acknowledged in writing, or other- 
wise the policy of this company shall be void. 

In November, 1894, the appellant, without giving notice to, or ob- 
taining the consent of, the Harford Ins. Co., and without disclosing 
to the second insurer the existence of the first policy. procured a 
policy, for the same amount of insurance, on the same property, 
from the Farmers’ Fire Ins. Co., of York, Pa. In the policy issued 
by this last-named company, it is provided and declared 

That this company shall not be liable * * * for loss if there is other 
prior or subsequent insurance, whether valid or otherwise, without the written 
consent of this company. 

It is further stipulated that 


Said company shall in no case be deemed to have waived a full, literal, and 
strict compliance with, and performance of, each and every of the terms, pro- 
visions, conditions, and stipulations in this policy contained, and hereto 
annexed, to be performed and preserved by and on the part of the insured, 

* ¥* * unless such waiver be expressed and manifested in writing under 
the signatures of the president and secretary of said company. 


On March 11, 1895, the dwelling house described in and covered 
by both the policies was destroyed by fire, and both of the under- 
writers refused to pay the loss,—the Harford Company because its 
policy was avoided, according to its contention, by the subsequent 
insurance procured without its consent, and the York Company be- 
cause the omission of the assured to disclose the fact that he held a 
policy on the same property in the Harford Company invalidated 
the policy of the York Company, issued in ignorance of the antece- 
dent outstanding insurance in the Harford Company. Subsequently 
this suit was brought against the Harford Company to recover on 
the policy issued by it, that policy being the first in date and deliv- 
ery. Upon the trial of the cause one exception was reserved which 
brings up for review the rulings of the trial court upon the prayers 
for instructions to the jury. The verdict and judgment wore 
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entered for the defendant, the Harford Company, and the plaintiffs 
have appealed. 

All of the plaintiffs’ prayers were rejected, and all of the defend- 
ant’s were granted. Together they present but a single question; 
and that question, though one of much interest and importance, has 
not heretofore been raised in this court for decision. It is this: 
Does the fact that a subsequent policy was procured without the 
consent of the first underwriter avoid the first policy, under the 
above-quoted conditions contained therein, against other insurance, 
when the second policy explicitly declares that the company which 
issued it shall not be liable for loss if there 1s other prior insurance, 
whether valid or not, held on the same property, without the written 
consent of the second insurer? There is a wide diversity of opinion 
on this question in the various courts of this country. The doctrine 
laid down by the highest tribunals of Massachusetts, Pennsylvania, 
and other states, is that the subsequent insurance being invalid at 
the time of loss, by reason of the breach of condition therein, the 
prior insurance is good, and the first underwriter is liable on the 
policy issued by it: Thomas vs. Insurance Co., 119 Mass., 121; 
Allison vs. Insurance Co., 3 Dill., 480, Fed. Cas., No. 252; Insurance 
Co. vs. Holt, 35 Ohio St., 189; Knight vs. Insurance Co., 26 Ohio St., 
664; Stacey vs. Insurance Co., 2 Watts & S.,506; Jackson vs. Insur- 
ance Co., 23 Pick., 418; Clark vs. Insurance Co., 6 Cush., 342; Hardy 
vs. Insurance Co., 4 Allen, 217; Philbrook vs. Insurance Co., 37 Me., 
137; Lindley vs. Insurance Co., 65 Me., 368; Gale vs. Insurance Co., 
41 N. H., 170; Gee vs. Insurance Co., 55 N. H., 65; Insurance Co. 
vs. Nichol, 35 N. J. Eq., 291; Schenck vs. Insurance Co., 24 N. J. 
Law, 447; Insurance Co. vs. Slaughter, 20 Ind., 520; May, Ins., § 364. 
On the other hand, it has been held elsewhere that a subsequent 
policy, whether legally enforceable or not, or whether voidable on 
its face, or voidable for extrinsic matter, works a forfeiture of the 
prior policy: Carpenter vs. Insurance Co., 16 Pet., 495; Allen 
vs. Insurance Co., 30 La. Ann., 1886; Somerfield vs. Insurance Co., 
8 Lea, 547; Funke vs. Association, 29 Minn., 347, 13 N. W., 164; 
Lackey vs. Insurance Co., 42 Ga., 456; Bigler vs. Insurance Co., 22 
N. Y., 402; May, Ins., § 364. There is still an intermediate view, 
taken by the Supreme Court of Iowa in the case of Hubbard vs. 
Insurance Co. (33 Iowa, 325), to the effect that the question of the 
validity of the prior policy turns upon whether the subsequent policy 
has in fact been avoided. If the second policy is recognized by the 
insurer issuing it to be a valid policy, any breach of condition being 
waived, this makes it a valid insurance, and avoids the first policy; 
but, if the subsequent policy has been rescinded for condition broken, 
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there is no other insurance, so as to invalidate the prior policy. The 
obvious and insuperable objection to this latter view lies in the fact 
that it makes the validity of the contract between the parties under 
the first policy depend, not upon their own agreement, nor the ef- 
fect of that agreement, nor upon their own acts, nor the acts of 
either of them, but upon what another person (the second under- 
writer), a stranger to the first contract, may voluntarily do with 
respect to affirming or repudiating a totally different and distinct 
contract of insurance, without the slightest reference to any judicial 
inquiry as to the validity or invalidity of the second policy, or its 
resultant legal effect upon the first. Now, as the parties to the first 
policy of insurance have, by the unequivocal terms employed in their 
contract, declared that, if the property insured should be thereafter 
insured by any other company, the first policy should be void, unless 
the second insurance were made known to the first insurer, and were 
indorsed on the policy written by it, or were otherwise acknowledged 
and assented to by it in writing, and as the manifest object and de- 
sign of such a provision were to guard against the dangers sup- 
posed to be incident to a double or an over-insurance, the natural 
and reasonable interpretation of this forfeiting condition would, 
aside from adjudged cases, seem to prohibit a second valid insur- 
ance, and not a mere ineffectual attempt to procure additional insur- 
ance. The two things are not identical. ‘“ Other insurance” does 
not mean a void policy, which obviously affords no insurance at all. 
Nor does it mean a policy which may, at the option of the under- 
writer, be cancelled; for that 1s, at best, but conditional insurance. 
But it means a binding, available insurance,—one upon which the 
insured can rely for protection in case of loss, and which he can en- 
force by law, and which cannot be repudiated with impunity at the 
arbitrary election of the insurer. If the underwriter contemplated 
something else than a valid insurance under a second policy, it 
‘should have been expressed in plain and unambiguous language, as 
was done by the York Company. Upon the face of the latter’s pol- 
icy, it was expressly declared that the policy would be void if other 
insurance existed or were procured, even though the other insur- 
ance were itself invalid. And such a provision has been recognized 
as effectual: Insurance Co. vs. Verdier, 35 Mich., 395; Bigler vs. Insur- 
ance Co., 22 N. Y., 402. A second policy, which, by its own terms, 
is void for any cause, is not an insurance at all; and this is equally 
true whether the invalidity is apparent on the face of the policy it- 
self, or is made to appear by evidence aliunde the policy. It is not 
the method by which the invalidity of the second policy may be 
shown that determines whether it does or does not create a liability 
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on the part of the underwriter who issues it, and therefore does or 
does not constitute a breach of the condition in the first policy 
against further insurance; but it is the fact that the second policy is 
valid and binding that alone fixes upon its underwriter a liability, 
and accordingly determines whether, in this respect, the condition 
against other insurance set forth in the first policy has been violated 
or not. Hence the inquiry is not as to how the invalidity of the 
second policy may be shown, but as to whether it is invalid. The 
parties to it themselves stipulate in it that it shall be void if there 
exists, at the time of its issue, undisclosed insurance in some other 
company, whether that prior insurance be valid or not. If such in- 
surance, valid or invalid, does exist, then, by the explicit terms of 
the contract, the second policy is void, and not merely voidable. 
Such is the distinct agreement of the parties themselves, and such 
is the character or status which they themselves have given to the 
second policy. To ascribe to the second policy, which the parties, 
in direct terms, declare shall be void if prior undisclosed insurance 
exists, the effect of annulling an antecedent policy not only ignores 
the agreement that stamps it as invalid, but involves the incongruity 
of treating the second policy as at one and the same time a subsist- 
ing, binding contract, for the purpose of avoiding the first policy, 
and a nugatory policy in respect to indemnifying the assured. It 
cannot be both valid and invalid, nor can it be valid for one purpose 
and invalid for another. If valid at all, it annuls the prior policy, 
precisely because it is valid; but, to be valid for any purpose, its ex- 
plicit terms, declaring it invalid, must be deliberately disregarded. 
If, then, its provisions be given the effect which the parties to it in- 
tended they should have, it is void, and not merely voidable, the 
moment the condition arises upon the occurrence of which the par- 
ties have declared it shall be invalid. And, if thus invalid, it obvi- 
ously does not create other insurance, within the prohibition con- 
tained in the first policy. It would then be nothing more than an 
attempt to secure other insurance. An ineffectual attempt to secure 
insurance is confessedly no insurance; and a policy which, in terms, 
declares its own invalidity in the event of there being prior undis- 
closed insurance on the same property, is a policy which, by the 
agreement of the parties to it, has never become binding, if the prior 
insurance did exist, and consequently it grants no additional or 
other insurance whatever. And if it grants no additional or other 
insurance, and is, for the reason stated, and by the stipulation of the 
parties, a mere nullity, its issue by the insurer, and its acceptance 
by the insured, cannot invalidate antecedent insurance, which, by 
express provisions contained in the prior policy, is only to be avoided 
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when subsequent undisclosed insurance is obtained. Giving to the 
words of the contract of insurance set forth in the first policy their 
obvious meaning, and bearing in mind that they do not, as those 
used in the second policy, relate to, or specifically designate, invalid 
insurance, the only tenable conclusion is that the intention of both 
the contracting parties was to strike down the first policy only on 
the condition that the second was valid and binding. And this is 
the conclusion reached by the best-considered cases. If the “ other 
insurance ” does not mean such a contract of insurance as is legally 
enforceable, then no certain test can be applied, and we abandon 
all legal guides. “The sound conclusion would seem to be that in 
cases like this the ‘other insurance’ must be legal insurance, and 
that the true issue is whether the policy—not on its face, but on all 
the facts legally in evidence—was binding upon the insurer :” 
Dahlberg vs. Insurance Co., 6 Mo. App., 126. 

The leading case relied on to support the opposite doctrine is 
Carpenter vs. [nsurance Co., 16 Pet., 495. In commenting on this 
case, Judge Diilon, in Allison vs. Insurance Co. (3 Dill., 484, Fed. 
Cas., No. 252), remarks, “The general, but not uniform, opinion of 
courts, is that, to avoid the first policy, the second policy must be 
valid,—that it must constitute an effective insurance; and we are in- 
clined so to hold, if this can be done consistently with Carpenter vs. 
Insurance Co., 16 Pet, 495. The case last cited has been subjected 
to much criticism: See Clark vs. Insurance Co., 6 Cush., 342; Hub- 
bard vs. Insurance Co., 33 Iowa, 325; May, Ins., § 365, and the au- 
thorities there collected. And it may be cunceded that, though not 
unsupported, it does not, at least in its reasoning, accord with the 
prevailing view. That case holds that the company which issued 
the second policy (the Providence Company) was entitled to notice 
of the prior insurance in the American Company, though the policy 
in that company had been ‘ procured by misrepresentation of mate- 
rial facts; and the reason given (which has been criticised, and its 
soundness denied) is that such a policy is not ‘to be treated, in the 
sense of the law, as utterly void ab initio, but merely voidable, and 
as one that may be avoided by the underwriters upon the proof of 
the facts, but, until so avoided, to be treated, for all practical pur- 
poses, as a subsisting policy.’” Carpenter’s Case was decided by 
the supreme court in 1842, and the opinion of the court was deliv- 
ered by Mr. Justice Story. Carpenter was denied a recovery on the 
Providence policy—the second in order of time—because when it 
was issued the insured held a prior policy in the American Com- 
pany, which fact was not communicated to the second underwriter; 
and it was insisted that, under the condition in the Providence 
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policy against prior insurance, the policy sued on was avoided. But 
it was replied that the American policy had been procured by mis- 
representation of material facts, and was therefore void, and, if 
void, that it did not constitute a prior insurance which would invali- 
date the second policy. This position the supreme court repu- 
diated, upon the distinct ground that the American policy was not 
void, but only voidable, and until it was avoided it was to be treated 
as a subsisting policy. Now, singularly enough, in 1839 the same 
plaintiff, Carpenter, brought suit on the American policy, and the 
case was decided by Mr. Justice Story: Carpenter vs. Insurance 
Co., 1 Story, 57; Fed. Cas., No. 2,428. In the course of the opinion 
delivered by him, he said: “We are clearly of opinion that the 
policy in this case, having been obtained upon a misrepresentation 
of material facts, is utterly void.” Thus, in a suit on the American 
policy Mr. Justice Story pronounced that policy “utterly void,” 
while, in a subsequent suit on the Providence policy, he declared 
the latter invalid because the American policy was not void, but 
voidable. Carpenter was not allowed to recover on the first policy 
because it was held to be utterly void by reason of misrepresenta- 
tions. He was not permitted to recover on the second because that 
one was held to be void by reason of the first one being only void- 
able, which made it, though antecedently annulled, a subsisting, 
outstanding prior insurance: Clark vs. Insurance Co., supra. Obvi- 
ously, one or the other of these conflicting decisions must be wrong. 
If the second policy was void, as held in Carpenter vs. Insurance 
Co. (16 Pet., 495), because procured while there was an earlier out- 
standing insurance in existence when it was obtained, then, mani- 
festly, the earlier outstanding policy was not void when written, 
because, if void then, it would have been void always, and would 
have granted no insurance at all, and therefore would have been no 
breach of the second policy’s condition against prior undisclosed in- 
surance, and would, consequently, not have invalidated the second 
policy. That the first policy was declared in the suit on the second 
policy not to be void is perfectly apparent, because the court ex- 
plicitly determined that it was only voidable, and, being only void- 
able, was binding until repudiated by its underwriter. But it could 
not be merely voidable in 1842, if in fact it had been not only there- 
tofore repudiated by its underwriter, but, besides this, had been 
previously adjudicated by a court of competent jurisdiction to be 
utterly void on account of material misrepresentations made by the 
assured at the time it was issued. In 1839 this first policy had ac- 
tually been declared utterly void, and not merely voidable. That 
decision has never been reversed, and was in effect when, in 1842, 
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the second policy was held invalid because the first, which had been 
previously declared utterly void, was then treated as only voidable. 
If the first was void in 1839, it was equally void in 1842; and, if 
void at all, a subsequent decision founded on the assumption that 
the first policy was simply voidable, and not void,—though it had 
been solemnly pronounced not voidable, but utterly void,—was in- 
contestably bxsed upon a mistaken «nd indefensible premise, and is, 
of necessity, untenable. This is inevitable; for, if the second 
policy was void simply because the first was but voidable, then if 
the first was really void the second must have been valid. As the 
first had been pronounced void in 1839, it could no longer be treated 
as only voidable, and it ought, therefore, in 1842, to have been held 
as furnishing no ground for questioning the validity of the second. 
Either this is so, or the prior decision, striking down the first policy, 
was whoily wrong, and that policy was not void. Apart, then, from 
the criticism upon the reasoning of the Carpenter Case alluded to 
by Judge Diilon, the decision itself is open to the serious objection 
that it rests upon a palpable error as to the status of the first, policy. 

But it is insisted that by a second policy on the same property, 
effected without notice to, or the assent of, the first underwriter, 
the insurer may believe he has obtained an overinsurance, whereby 
the temptation to carelessness, if not to incendiarism, on his part, 
will be greatly increased, to the prejudice and probable loss of the 
insurer; and, to use the language employed in Insurance Co. vs. 
Lamar (106 Ind., 515), “if a recovery be allowed on the first policy, 
it affords the anomalous spectacle of an insured avoiding the effect 
of apparent overinsurance, and compelling payment of one policy 
by exhibiting his own turpitude in obtaining another.” But the 
obvious vice of this position consists in its assumption, without 
proof, that the assured has acted in bad faith, and necessarily has 
been guilty of fraud, in securing the second insurance. There is no 
warrant in the law for making such an assumption in the absence 
of evidence (Insurance Co. vs. Holt, 35 Ohio St., 192), or for its ac- 
ceptation as a universal and unvarying rule. It is entirely possible 
—First, that two policies on the same property, in the hands of the 
same individual, will not in fact create an overinsurance; secondly, 
that the assured may not believe that the two policies create an 
overinsurance, even if in fact they do; thirdly, that the second may 
have been procured with a view of discontinuing the first, while the 
loss intervenes before the actual cancellation of the earlier one; 
and, fourthly, that, though legally chargeable with notice of the 
prohibition against other insurance, the assured may be in reality 
ignorant of its terms, and may with a view to secure additional 
Vou. XXV.—47. 
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indemnity, while in absolute good faith, procure the subsequent 
policy. In any one of these contingencies it would be going beyond 
a legitimate presumption to hold inexorably that fraud or turpitude 
tainted the conduct of the assured. Nor is there any substance in 
the objection that an inquiry into the validity of the second policy, 
in a suit on the first one, opens up an investigation of a contract 
between other parties which is wholly collateral to the issue on trial. 
The first policy is valid unless the defendant establishes its inval- 
iditv by reason of some breach of a material condition, and the 
burden is on the defendant to show that there is a second insurance 
which invalidates the first; that is, that there is a second valid in- 
surance. Hence the validity of such second policy is, in the very 
nature of the case, essentially and directly put in issue. That a 
policy of later date was issued is, of itself, not sufficient. It must 
be a policy which grants furtber insurance, and it can only grant 
further or other insurance in the event that it is valid. Similar in- 
quiries are frequently involved. Thus, where a first policy pro- 
hibited any increase of risk, and the insured increased the risk by 
erecting a building connecting his house and barn, it was held that 
the first policy, being at an end, and of no effect, by reason of this 
breach of one of its conditions, did not avoid the second policy. 
The inquiry to ascertain whether the first policy was legally at an 
end was gone into in a suit on the second policy, and a recovery on 
the latter was sustained because the former was shown to be no 
longer in force: Jackson vs. Insurance Co., 5 Gray, 52. Precisely 
the same principle would permit the insured to show the invalidity 
of a second policy in his suit on the first. In each instance he would 
merely prove a fact upon the existence of which the validity of the 
contract which he seeks to enforce depends. By the terms of the 
York Company’s policy, no waiver of any of its conditions can be 
shown unless such waiver was indorsed in writing on the policy. 
Confessedly, there was no waiver of any kind written thereon. 
Upon its face, then, it contained an unwaived and effective condi- 
tion avoiding it for prior undisclosed insurance in some other com- 
pany. The prior insurance was shown,—the policy securing it was 
the cause of action in the suit on trial,—and the second policy was 
consequently void. Being void, it created no other insurance at all, 
and, therefore, did not impair the validity of the first policy. It re- 
sults from the views we have expressed that there was error in the 
ruling which granted the defendant’s prayers and rejected those of 
the plaintiffs. Because of this error the judgment must be re- 
versed, and a new trial must be awarded. Judgment reversed, 
with costs above and below, and new trial awarded. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PALMER SAVINGS BANK 
v8. 
INSURANCE CO. OF NORTH AMERICA.* 


In case of a policy procured by the mortgagor under stipulation payable to 
mortgagee as interest may appear, with mortgagee clause, action may be 
brought in the name of the mortgagee in Massachusetts. 


Where such property was subsequently deeded by the mortgagor to his wife, 
and a second mortgage executed in her name, although the transfer may 
have been void, the policy will not cover the interest of the mortgagee 
under such second mortgage. 

SrepHen 8. Tart, for Plaintiff. 
Rosrnson & Rostnson, for Defendant. 

Frexp, C. J. 
This is an action on a policy of fire insurance issued on March 12, 

1890, by the defendant to James W. Calkins for $400, and made 
payable in case of loss to the plaintiff “mortgagee as its interest 
may appear.” At the time when the policy was issued, James W. 
Calkins owned the real estate, and the barn on it, which was insured; 
and the plaintiff, the Palmer Savings Bank, held a mortgage on the 
property, given by James W. Calkins to the plaintiff to secure his 
note, payable on demand, for $200. Subsequertly James W. Cal- 
kins made and delivered a deed of the premises to Inez B. Burleigh, 
who made and delivered a deed thereof to Lucia E. Calkins, the 
wife of James W. Calkins. The peculiarity of these deeds will be 
noticed hereafter. They were each subject to the mortgage which 
has been mentioned. Afterwards Lucia E. Calkins, for $400 re- 
ceived of the plaintiff, gave a note therefor, payable on demand, 
signed by herself and her husband and two other persons, and se- 
cured it by a power of sale mortgage on the property described in 
the deed to her as aforesaid, and on other property. In this mort- 
gage her name alone appears in the granting clause, but in the 
proviso her husband’s name appears, in the following manner:— 


And, for the consideration aforesaid I, James W. Calkins, husband of the 
said Lucia E. Calkins, do hereby release unto the said grantee and its suc- 
cessors and assigns all right of or to, both curtesy and other rights, in the 
aforegranted premises, and in the proceeds thereof, in case of sale hereunder, 


and agree to join in any deed of confirmation or any sale or foreclosure made 
or effected as aforesaid. 


The in testimonium clause is as follows:— 





* Decision rendered, May 23, 1896. 
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In witness whereof, we, the said Lucia E. Calkins and James W. Calkins, 
have hereunto set our hands and seals this twenty-third day of May, in year 
of our Lord eighteen hundred and ninety-two. 

And both signed and sealed the deed. At the time of the fire 
there was due on the first mortgage $200 and some interest, and on 
the second mortgage $400 and some interest, but after the fire the 
amount due on the second mortgage was somewhat reduced by par- 
tial payments. The amount due on both mortgages at the time of 
the trial was about $548, which is more than the amount of the in- 
surance. ‘The policy was a Massachusetts standard policy, under 
St. 1887, c. 214, § 60, and it was not under seal. The loss was total, 
and was more than the amount of the insurance. 


At the conclusion of the trial the defendant asked the court to 
rule as follows: “(1) The plaintiff has no rght of recovery in its 
own name, and in the form of the plaintiff’s action. (2) If the de- 
fendant is liable at all to the plaintiff, no greater amount can be 
found against it than the principal of the first note signed by James 
W. Calkins, and the interest thereon. (3) The plaintiff cannot re- 
cover of this defendant in this action any sum in excess of the 
amount due on the said first note of James W. Calkins.” These 
rulings the court refused to give, and, trying the case without a 
jury, found for the plaintiff in the sum of $432,—being the whole 
amount of the insurance, with interest,—and the presiding justice 
reported the case to this court. The report concludes as follows: 
“Tf the plaintiff is not entitled to recover at all in this action, judg- 
ment shall be entered for the defendant. If the plaintiff is entitled 
to recover of the defendant only the amount of the note of James 
W. Calkins, and interest thereon, there shall be judgment for the 
sum of two hundred dollars, and the interest accrued thereon. If 
the plaintiff shall be entitled to recover the whole amount of said 
policy in this action, then the judgment of the superior court, as 
stated above, shall be affirmed.” 

The ‘policy, being in the Massachusetts standard form, contained, 
among otbers, the following provision: “If this policy shall be made 
payable to a mortgagee of the insured real estate, no act or default 
of any person other than such mortgagee or his agent, or those 
claiming under him, shall affect such mortgagee’s right to recover 
in case of loss on such real estate:” St. 1887, c. 214, § 60. If the 
policy became void, as to James W. Calkins, by his conveyance of 
the premises, it still remained in force, for the benefit of the mort- 
gagee, so far as its interest appears: City Five-Cents Sav. Bank vs. 
Pennsylvania Fire Ins. Co., 122 Mass., 165; Harrington vs. Insurance 
Co., 124 Mass., 126; Eliot Five-Cents Sav. Bank vs. Commercial 
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Union Assur. Co., 142 Mass., 142. The practice in this common- 
wealth has been, in a case of this kind, for the mortgagee to sue in 
his own name: Cases cited supra; Barrett vs. Insurance Co., 7 
Cush., 175; Foote vs. Insurance Co., 119 Mass., 259; Franklin Sav. 
Inst. vs. Central Mut. Fire Ins. Co., id., 240; Wheeler vs. Insurance 
Co., 131 Mass., 1; Fogg vs. Insurance Co., 10 Cush., 337; Hale vs. 
Insurance Co., 6 Gray, 169; Loring vs. Insurance Co., 8 Gray, 28; 
Macomber vs. Insurance Co., 8 Cush., 133; Smith vs. Insurance Co., 
120 Mass., 90; Fitchburg Sav. Bank vs. Amazon Ins. Co., 125 Mass., 
431; Eliot Five-Cents Sav. Bank vs. Commercial Union Assur. Co., 
142 Mass., 142. But it is said that in none of the foregoing cases 
was the right of the plaintiff to sue denied, although in some of 
them an opinion was expressed that the mortgagee could sue in his 
own name. It has also been held that the mortgagor can sue in his 
own name, with the assent of the mortgagee: Jackson vs. Insurance 
Co., 5 Gray, 52; Turner vs. Insurance Co., 109 Mass., 568; Kyte vs. 
Assurance Co., 144 Mass., 48. In Jackson vs. Insurance Co. it was 
beld that, if the assent of the mortgagee was given before suit 
brought, the plaintiff, who was the mortgagor, would be entitled to 
recover costs, otherwise not. It is argued that these decisions per- 
mitting a mortgagee to sue in his own name are incorsistent with 
the decisions in Mellen vs. Whipple (1 Gray, 317); Bank vs. Rice 
(107 Mass., 37), and other similar cases; with our decisions on life- 
insurance policies, of which Wright vs. Insurance Co. (164 Mass., 
302) is an example; and with the decisions on benefit certificate, 
such as Rindge vs. Society, 146 Mass., 286. It is the practice of the 
courts of the states of this country generally, although not univer- 
sally, in such a case as the present, to permit the mortgagee to sue 
in hisown name. In some of these states, it is true, a person for 
whose benefit a contract is made, although not a party to it, is per- 
mitted to sue upon it; in some states a joint action by the mort- 
gagor and mortgagee is permitted, where the mortgage debt does 
not exhaust the insurance; in some a distinction is taken between a 
case where the loss is payable to a mortgagee without any limita- 
tiou, and one where the loss is payable to a mortgagee according to 
his interest; and in some the mortgagor and mortgagee each can sue 
according to his interest: See Motley vs. Insurance Co., 29 Me., 337; 
See Chamberlain vs. Insurance Co., 55 N. H., 249; Meriden Sav. Bank 
vs. Home Ins. Co.,50 Conn., 396; Winne vs. Insurance Co., 91 N. 
Y., 185; Cone vs. Insurance Co., 60 N. Y., 619; Martin vs. Insurance 
Co., 38 N. J. Law, 140; Insurance Co. vs. Maackens, id., 564; Coates 
vs. Insurance Co., 58 Md., 172; Tilley vs. Insurance Co., 86 Va., 811; 
Bartlett vs. Insurance Co., 77 Iowa, 86; Hammel vs. Insurance Co., 
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50 Wis., 240; Williamson vs. Insurance Co., 86 Wis., 393; Insurance 
Co. vs. Coverdale, 48 Kan., 446; Graves vs. Insurance Co., 46 Minn., 
130; Maxcy vs. Insurance Co., 54 Minn., 272; Ermentrout vs. Insur- 
ance Co. (Minn.); Travelers’ Ins. Co. vs. California Ins. Co., 1 N. D., 
151; Insurance Cos. vs. Felrath; Insurance Co. vs. Davenport, 37 
Mich., 609; Minnock vs. Insurance Co., 90 Mich., 236; Mitchell vs. 
Assurance Co., 15 Ont. App., 262. In mortgages in this common- 
wealth it is customary for the mortgagor to covenant that he will 
keep the mortgage property insured for a certain amount, for the 
benefit of the mortgagee, in such form and in such insurance com- 
panies as the mortgagee shall approve. Although this does not 
expressly appear in the report, and we have not been furnished with 
full copies of the mortgages, we assume that they contained the 
usval provisions on the subject. A mortgagor and a mortgagee 
have each an insurable interest in the property. Each can insure 
for his own benefit,—the mortgagor for the full value of the prop- 
erty, and the mortgagee for the full value of his interest in the 
property,—and neither can avail himself in any way of the money 
recovered from insurance by the other unless there is some contract 
making it so available. But a form of insurance like that in the 
case at bar has become common, whereby a part or the whole of 
the insurance on the mortgagor’s property is made payable to the 
mortgagee, and the meney paid by the insurance company to the 
mortgagee operates, in whole or in part, as payment of the mort- 
gage debt, and the mortgagor, after the mortgage debt is paid, is 
entitled to the remainder of the money due from the insurance 
company, if there is any. At first the policy usually was issued to 
the mortgagor in the common form, and was then assigned by bim 
to the mortgagee, to the extent of his interest, and the insurance 
company assented to the assignment. Afterwards the provisions 
for the benefit of the mortgagee were inserted in the body of the 
policy. But such policies, unless there were stipulations to the 
contrary, were avoided, as against the mortgagee, by any act of the 
mortgagor which avoided the policy as to him. To make such 
policies a better security to the mortgagee, it has been provided in 
the Massachusetts standard policy that no act or default of any 
person other than the mortgagee or his agent, or those claiming 
under him, shall defeat such mortgagee’s right to recover in case of 
loss; and the policy contains various other provisions with reference 
to the mortgagee which make the contract with him, or for his bene- 
fit, somewhat different from that with the mortgagor. When a 
mortgagor, under an obligation (expressed in the mortgage) to in- 
sure the property to a certain amount for the benefit of the mort- 
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gagee, in satisfaction of this obligation, procures insurance on the 
property, and makes the loss payable to the mortgagee to the extent 
of his interest, the mortgagor in fact acts both for himself and for 
the mortgagee. The mortgagee is not an entire stranger to the 
consideration, because the mortgagor, in effecting the insurance, 
has only performed a duty which he was under towards the mort- 
gagee, and for the performance of which he was paid by the loan 
which was secured by the mortgage. In practice such policies are 
delivered to and retained by the mortgagee. The effect of such a 
policy is the same as if the mortgagor had taken out the insurance 
in his own name, and then assigned it to the mortgagee to the ex- 
tent of his interest, and the insurance company had assented to the 
assignment, and had promised the mortgagee that no act or default 
of the mortgagor should defeat the right of the mortgagee to recover 
to the extent of hisinterest. Under such an assignment, assented 
to by the company, the mortgagor, in the event of a loss, could 
maintain an action in his own name to recover to the extent of his 
interest. In Fogg vs. Insurance Co. (10 Cush., 337, 346) the court 
say: ‘‘ But there is another species of assignment or transfer, it may 
be called, in the nature of an assignment of a chose in action. It is 
this, ‘In case of loss, pay the amount to A. B.’ It is a contingent 
order or assignment of the money, should the event happen upon 
which money will become due on the contract. If the insurer as- 
sents to it, and the event happens, such assignee may maintain an 
action in his own name, because, upon notice of the assigument, the 
insurer has agreed to pay the assignee instead of the assignor: 
Mowry vs. Todd, 12 Mass., 281.” If the interest assigned equals or 
exceeds the amount of the insurance, it would be the common case 
of an assignment, and the promise of the debtor to pay the debt 
when it became pavable to the assignee. A difficulty has been found 
by some courts when the assignment is of but a part of the debt, 
and in such a case, where there is a code regulating practice, the 
mortgagor and mortgagee sometimes have been permitted or re- 
quired to join as plaintiffs in the action; but as their interests are 
several, it is, to say the least, doubtful whether, at common law, they 
could be permitted to sue jointly. While there are objections 
against splitting a debt without the consent of the debtor, these ob- 
jections never have prevailed where the debtor has consented to it. 
An assignment of a part of a debt is valid against the debtor, if he 
assents to it, and the assignee can sue for the part assigned, in his 
own name, if the debtor has promised him to pay it. We think 
that the policy in the present case is in effect a policy for the benefit 
of the mortgagee as well as of the mortgagor, in which theinsurance 
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company has entered into a direct contract with the mortgagee, 
which is somewhat different from a contract with the mortgagor, 
and has promised the mortgagee to pay the loss to it, to the extent 
of its interest; and it differs materially from a policy for the benefit 
of B, when there is no promise to pay B, and from a policy where 
B has no interest unless A chooses to give him an interest after he 
has procured the policy. The plaintiff had an interest from the be- 
giuning in the property insured, and in the policy, and the policy 
was issued to protect that interest from loss by fire. Calkins could 
not have canceled the policy without the consent of the plaintiff, and 
could not have adjusted the loss, so as to bind the plaintiff, without 
its consent: Harrington vs. Insurance Co., ubi supra. While, in 
this commonwealth, the rule is held strictly that no one can sue or 
be sued on a simple contract who is not a party to it, either dis- 
closed or undisclosed, yet it is not in all cases necessary that the 
consideration should move from the promisee to the promisor, in the 
ordinary sense of those words. In a novation no consideration 
moves from the promisee directly to the promisor. An assignee of 
a non-negotiable debt must sue in the name of the assignor unless 
the debtor has promised to pay it to the assignee, but if there is 
such a promise the assignee can sue in his own name, although no 
consideration for this promise moves directly from the promisee to 
the promisor. We think the rule in this commonwealth, in cases 
like the present, is that, where the mortgage has been paid before 
the loss, the mortgagor, in his own name, recovers the whole loss, to 
the extent of the insurance; that where the mortgage debt exceeds 
the loss the mortgagee can recover the whole in his own name; that 
where the loss exceeds the mortgage debt the mortgagor and 
mortgagee each can sue for his share, unless by the terms of the 
policy the whole loss is payable to the mortgagee, although it may 
exceed his interest, in which case perhaps the mortgagee may be 
taken a3 assignee of the whole; and that in any case the mortgagor 
may sue for the whole loss, if the mortgagee consents, although the 
separate rights of each must be preserved at the trial, as it often 
happens that there are defenses against the mortgagor which are 
not available against the mortgagee. The plaintiff therefore is 
entitled to recover in his own name. 

The remaining question is, how much shall the plaintiff recover ? 
It is manifest that the property has been alienated by James W. 
Calkins, if his deed to Inez B. Burleigh conveyed anything. That 
deed purports to grant the land to Inez B. Burleigh, but in the 
granting clause there is no mention of beirs orassigns. The haben- 
dum of the deed isin the usual form, except that it is “ to the said 
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J. W. Calkins, the grantor, and his heirs and assigns, to their own 
use and behoof, forever.” The deed is executed by Calkins and his 
wife, who signs in token of her release of dower and homestead in 
the premises. The deed of Inez B. Burleigh to Lucia E. Calkins is 
similar, and there is a similar mistake in the habendum. These 
deeds were without consideration, and the principal purpose was to 
convey the premises from James W. Calkins to his wife. If the 
habendum be rejected in the deed of Calkins to Burleigh, as incon- 
sistent with the grant, then the deed conveyed the property to the 
grantee for her life, and this is true of the deed from Burleigh to 
Mrs. Calkins. It is possible, too, that the deeds wight be reformed 
in equity so as to effect what was undoubtedly the intent of the 
parties, but that we cannot now consider. If there was an aliena- 
tion of the property by Calkins, in fee, or for the life of any person, 
without the assent of the company, we understand that this avoids 
the policy as to him. But whether these deeds are void, or con- 
veyed an interest for life, is not, we think, within the lines of the 
policy, and was not within the contemplation of the parties to the 
policy. It is a mortgage given by Mrs. Calkins on what was con- 
sidered her property, with full covenants by her, and the husband 
is not named in the granting clause. It is plainly intended as a 
mortgage of the land and building of the wife, in which the hus- 
band joins to release any rights he may have as husband. Whatever 
its effect upon his rights may be, the policy was not inten.Jed to 
cover such a mortgage. Whether, if the title had remxined in 
James W. Calkins, and he had made a second mortgage to the 
plaintiff after the policy was issued, the policy could be held to cover 
that, it is unnecessary to decide. This mortgage was intended to 
be a mortgage upon the land and building of the wife, and, at the 
time the mortgage was given, James W. Calkins could not insure as 
owner of the land and building of his wife. The result is that the 
plaintiff is entitled to have judgment entered for the sum of $200 
and interest. So ordered. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HARDY kt AL. 
vs. 


LANCASHIRE INS. CO.* 


The policy issued to the mortgagor was payable to mortgagees as interest 
might appear, and provided for contribution in case of other insurance. 
A rider also provided that in such case the company should only be liable 
for a pro rata amount whether such other insurance applied in the same 
manner or not, and permitted other insurance. Other insurance was 
afterwards procured by the mortgagor payable to himself without 
knowledge of mortgagees. 

Held, That the mortgagees were entitled to recover the whole amount, and 
not simply a pro rata. 

The policy provided that, in case of loss, payment would be made in 60 days 
after statement of the same, and the amount if not agreed upon, shall be 
ascertained by referees. 

Held, That the insured was entitled to interest after the 60 days in case of 
arbitration and nonpayment. 


Joun D. Bryant, for Appellant. 
GerorGE M. Resp, for Appellees. 
Firtp, C. J. 

This is an action on a policy of insurance, brought by the mort- 
gagees, to whom the loss was made payable “as their interest may 
appear.” The policy is the Massachusetts standard policy, as pre- 
scribed by St. 1894, c. 522, § 60, and it has a slip or rider attached. 
It was issued to Herbert H. Brown, on his property. The amount 
of the insurance is $3,000; the amount of the loss has been found 
by referees to be $2,775; and the amount due on the mortgage is 
$3,000 and some interest. Brown, after this policy was issued, pro- 
cured additional insurance on the property in another company, to 
the amount of $1,500, payable to himself, and the plaintiffs never 
had any knowledge of this additional insurance until after the loss 
occurred. The defendant admits that, under the rider attached to 
the policy, other insurance was permitted, and contends that, in ac- 
cordance with the terms of the rider it is liable for only 32 of the 
loss. The plaintiffs contend that their right, as mortgagees, to re- 
cover to the extent of their interest, is not affected by this addi- 
tional insurance, as it was not obtained by them, or for their 
benefit, or with their knowledge. 

St. 1894, c. 522, § 60, cl. 7, authorizes slips or riders to be at- 
tached to policies, modifying the provisions in the body of the 
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policy. The defendant, in effect, concedes that the provisions of 
the policy with reference to the mortgagees constitute a contract, 
by the terms of which both parties are bound. The defendant, as 
we understand, does not seriously contend that, according to the 
body of the policy, the plaintiffs would not he entitled to recover 
the full amount of the loss: See City Five-Cents Sav. Bank vs. 
Pennsylvania Ins. Co., 122 Mass., 165; Eliot Five-Cents Sav. Bank 
vs. Commercial Assur. Co., 142 Mass. 142, 7 N. E., 550. The defend- 
ant relies mainly, if not solely, upon the language of the rider. 
The policy provided that it should be void 

If the insured now has, or shall hereafter make, any other insurance on the 
said property, without the assent, in writing or in print, of the company. 

And also provided that 

If there shall be any other insurance on the property insured, whether 
prior or subsequent, the insured shall recover on this policy no greater pro- 


portion of the loss sustained than the sum hereby insured bears to the whole 
amount insured thereon. 

The rider provided that in the event of other insurance the com- 
pany shall be liable only pro rata, and added: “ Whether such other 
insurance applied in same manner or not. Other insurance per- 
mitted.” The rider also contained, among others, the following 
clause :— 

It is understood and agreed that this policy shall cover loss or damage by 
lightning to the property hereby insured, whether fire ensues or not: pro- 
vided that, if there is other insurance upon the property damaged, this com- 
pany shall be liable for only such proportion of the loss or damage as the 
amount hereby insured bears to the whole amount insured thereon, whether 
such other insurance contains a similar clause or not. 


The principal differences between the provisions of the body of 
the poticy and of the rider, concerning other insurance, are that by 
the rider other insurance is permitted; that by the body of the 
policy the insured, if there is other insurance, can recover only pro 
rata; and that the plaintiffs, as mortgagees, are not to be affected 
by any act of Brown to which they have not consented. By the 
rider the provision is that “this company shall be liable only for 
such proportion of the Joss,” ete., which, it is contended, means 
shall be liable only for such proportion to either the mortgagor or 
the mortgagees. The defendant also relies upon this clause in the 
rider, viz.: “whether such other insurance applies in same manner 
or not;” contending that it means that the pro rata provision of the 
rider shall be enforced, as to both the mortgagor and the mort- 
gagees, whether the additional insurance is made payable to the 
mortgagees or not. 

The history of the provisions in the standard policy in favor of a 
mortgagee is well known. These provisions, in their present form, 
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are intended to afford to the mortgagee full indemnity, to the ex- 
tent of the insurance and of bis interest in the property, unless the 
policy is avoided by some act of his or of his agents, or of those 
claiming under him; and the mortgagee, in certain events, becomes 
under obligation to the insurance company to pay for any increase 
of risk, and to assign it to his mortgage. The rider in the copy of 
the policy before us is printed, except that part of it which de- 
scribes the property and the persons to whom the loss is payable; 
and, if intended to affect the interests of mortgagees, it should have 
been more explicit. Mortgages ordinarily provide that the mort- 
gagor shall keep the premises insured in a certain amount, for the 
benefit of the mortgagee, in such form and in such companies as 
the mortgagee shall approve. The policy of the state, that such in- 
surance shall-not be avoided so as to affect the mortgagee’s interest 
by the acts of the mortgagor, is shown by the adoption of a stand- 
ard form containing such a provision, and this is the common form 
which mortgagees usually demand. The provisions contained in 
the standard form can be added to or moditied by writing or print- 
ing across the face of the policy, or on riders attached thereto, any 
stipulations specially agreed upon, but an intention fundamentally 
to change the protection afforded to mortgagees by the standard 
policy ought not to be inferred from ambiguous and doubtful 
words. The insurance, as expressed in the rider, is upon a frame 
building, while occupied as a dwelling. The rider also expressly 
includes as within the policy the following items of property belong- 
ing to the dwelling: “ Foundations; all landlord’s apparatus and 
fixtures for heating, lighting, and cooking; storm doors, outside 
windows, blinds, wire screens, screen doors, and awnings, whether 
in position or stored in said dwelling; frescoing and plate glass.” 
We think that the phrase, “ whether such other insurance applies 
in same manner or not,” means whether such other insurance covers 
all the enumerated articles of property or not, in the same manner 
as the insurance under this policy. The express provision for light- 
ning, in the rider, is that the policy shall cover loss or damage 
whether fire ensues or not, and that the company shall bear only its 
fair pro rata proportion of the loss, in case of other insurance, 
whether such other insurance contains a similar provision concern- 
ing lightning or not, which tends to confirm our interpretation of 
the preceding clause. The phrase, “Other insurance permitted,” 
means, we think, permitted by Herbert H. Brown on his interest in 
the property; and the clause, “This company shal] be liable only 
for such proportion,” etc., means liable to the insured, who is 
Brown, and is not intended to change the meaning of the similar 
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clause in the body of the policy. The policy, throughout, deals 
only with insurance by Brown upon his property, although the in- 
surance has been, in effect, assigned to the mortgagees, to the 
extent of their interest, and they are to be protected against the 
acts of Brown. If the additional insurance had been procured on 
the request of the mortgagees, their procuring of it might perhaps 
be held to be their act, within the meaning of the policy. Certainly 
this would be so if it had been procured for their benefit. The re- 
sult we have reached is in accordance with the following decisions 
upon somewhat similar policies: Hastings vs. Insurance Co., 73 N. 
Y., 141; Eddy vs. Assurance Corp., 143 N. Y., 311; Insurance Co. 
vs. Olcott, 97 Ill., 489. The decision in Insurance Co. vs. Williams 
(11 C. C. A., 503) is the other way, but it is put upon the particular 
language of the policy, which is as follows: 

It is further agreed that, in case of any other insurance upon the property 
hereby insured, then this company shall not be liable, under this policy, for 
a greater proportion of any loss sustained than the sum hereby insured bears 
to the whole amount of insurance on said property issued to or held by any 
party or parties having an insurable interest. 

The policy in the case at bar provides that “in case of any loss or 
damage the company, within sixty days after the assured shall have 
submitted a statement as provided in the preceding clause, shall 
either pay the amount for which it shall be liable, which amount, if 
not agreed upon, shall be ascertained by award of referees as here- 
inafter provided, or replace the property,” etc. Proof of loss was 
received by the company on September 12, 1894, and within 60 
days thereafter the amount of the loss was determined by referees to 
be $2,775, sixty days from September 12, 1894, expired November 
11, 1894. The writ is dated December 15, 1894. The superior 
court allowed interest from the date of the writ. The plaintiffs 
contend that interest should be allowed from November 11, 1894. 
There is no contract to pay interest: President, etc., Oriental Bank 
vs. Tremont Ins. Co., 4 Mete. (Mass.), 1. If interest is recoverable 
at all, it is as damages for not paying over the money when it be- 
came payable. It does not appear distinctly that a demand was 
made before bringing the action. In New York, and some other 
states, it is held that interest, in such a case, is recoverable from 
the expiration of 60 days from the proof of loss: Hastings vs. Insur- 
ance Co., ubi supra; Insurance Co. vs. Adler, 71 Ala., 516; Insur- 
ance Cv. vs: Gould, 80 Ill., 388; Randall vs. Insurance Co., 10 Mont., 
340; Insurance Co. vs. Lewis, 28 Fla., 209. It is said that in Eng- 
land, in actions on policies of insurance, this law is otherwise, and 
that interest on sums payable at a time certain, where there is no 
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contract to pay interest, and no usage and no demand, is given only 
in actions on bills of exchange, promissory notes, and other com- 
mercial securities: Higgins vs. Sargent, 2 Barn. & C., 348. In this 
commonwealth, where a definite sum of money is payable abso- 
lutely at the expiration of a certain time, without demand, interest 
generally is allowed from the time when the money should have 
been paid: Dodge vs. Perkins, 9 Pick., 368; Foote vs. Blanchard, 6 
Allen, 221. In insurance policies it often happens that there is 
some dispute about the amount due, or the person to whom it is 
payable, or the event on which it becomes payable, which takes it 
out of the general rule: Hutchinson vs. Insurance Co., 153 Mass., 
143; Pierce vs. Insurance Co., 138 Mass., 151; Thwing vs. Insur- 
ance Co., 111 Mass., 93. In the present case the amount was made 
certain before the expiration of 60 days from the proof of loss; the 
persons to whom the sum due the mortgagees was payable were 
certain; and the only dispute was whether the defendant should 
pay the mortgagees 3% of the amount of the loss, or the whole of it. 
Under these circumstances, we think that the superior court should 
have reckoned interest from the expiration of the 60 days. The 
plaintiffs are entitled to judgment for $2,775, with interest from 
November 11, 1894. So ordered. 


SUPREME COURT OF WISCONSIN. 


RAHR er AL. 
vs. 
MANCHESTER FIRE ASSUR. CO.* 


B., who had been acting as agent for defendant and several other companies 
sold out to S., who applied to defendant for its agency. He was requested 
to make up accounts of B., collect any balances due and cancel any inse- 
cure risks, after doing which he should be appointed. Pending and rely- 
ing on such appointment, 8. secured the company’s supplies without its 
knowledge and issued the policy in suit, depending on its subsequent 
ratification. The risk was not reported, however, to the company before 
the loss. 

Held, That the question of the agency of S. was properly withdrawn from the 
jury. 

Held, That 8. did not become an agent authorized to insure by holding himself 
out as such. 


Statement of facts by Wrvstow, J. 
This action is brought to recover $800 upon a policy of fire insur- 
ance alleged to have been issued by the defendant company, 


* Decision rendered, May 22, 1896. 
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through its alleged agent, one Sterling, at Iron Mountain, in the 
state of Michigan. The policy was in form issued and delivered by 
Sterling, May 24, 1894. The property insured was situated at the 
village of Sagola, about 20 miles from Iron Mountain, ard it was 
totally destroyed by fire July 9, 1894. Due proofs of loss were 
made July 26, 1894. The questions litigated on the trial were: 
First, whether L. T. Sterling, the alleged agent of the defendant, who 
issued the policy, was in fact such agent; and, second, whether he 
had been held out to the public by the defendant, or with its knowl- 
edge, as-an agent, so that the defendant would be bound by his 
acts. The facts were not seriously in dispute. The proofs showed 
that one David Bergeron had been for some time in the insurance 
business at Iron Mountain, representing a number of companies, 
the defendant being one, and that he was supplied with the blanks 
usually sent to agents, such as a register and a record book, blank 
policies, blotters, cards, and blanks for daily reports. It appears 
that local agents had power to fill out policies and sign them. The 
defendant’s agency at Iron Mountain was suspended February 7, 
1894, on account of the depressed financial conditions then existing; 
Agent Bergeron then being indebted to the company in the sum of 
about $180. The defendant’s books and blanks remained with Ber- 
geron. Sterling was also a general insurance agent at Iron Moun- 
tain, and represented a number of companies. In April, 1894, 
Bergeron sold out his insurance business to Sterling. After this 
purchase, Sterling went to Chicago, and saw Mr. French, the de- 
fendant’s assistant manager, who had power to appoint agents, who, 
after a short conversation, referred him to A. 8. Witherbee, the de- 
fendant’s special agent at Milwaukee, who had power to appoint 
agents and transfer agencies in Michigan. Sterling saw Witherbee, 
who gave him a commission agreement and a bond for execution, 
Sterling claimed that during this conversation Witherbee requested 
him to get the books of the company from Bergeron, and render 
him an account of Bergeron’s business; also to collect the balance 
due from Bergeron, if possible; and, if there were policies that 
ought to be canceled, to take them up, and return them to the com- 
pany. Witherbee testifies that he mentioned Bergeron’s balance, 
and told Sterling if he could get that collected it would facilitate 
matters, but that until that balance had been closed they could not 
consider the appointment of anybody at Iron Mountain; that he 
said nothing to Sterling about getting up any old policies, and did 
not ask him to take them up, but that he told him that, if there was 
anything on their register which he knew was bad, the company 
would appreciate it if he would let him (Witherbee) know, so that 
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he could get them off. There is no evidence which shows that 
Sterling was directed or authorized by the defendant company to 
take the blank policies and other supplies from Bergeron’s office. 
Sterling himself does not testify that he received any such author- 
ity, although he says that he understood from his talk with Wither- 
bee that be was to take the supplies. This question and answer 
were, however, stricken out by the court. After this conversation 
with Witherbee, Sterling returned to Iron Mountain, went to Ber- 
geron’s office, and procured the books and blanks of the defendant 
company from Bergeron. A few days after this talk, Witherbee 
sent to Sterling the following letter:— 

Chicago, April 16, 1894. A. E. Witherbee, Special Agent, Pfister Hotel, 
Milwaukee, Wis.—Dear Sir: I inclose you herewith a communication from 
Iron Mountain, in which Agent Bergeron advises us that he has sold his 
agency te L. T. Sterling. Mr. Sterling called upon me this morning, and 
seems to be a very good man. He will be in Milwaukee to-morrow, and I 
have asked him to call upon you at the Pfister. Please arrange for the trans- 
fer. The balance due from Agent Bergeren is $178.75. Last policy issued 
was 1,413,027. Yours, very truly, C. B. French, Assistant Manager. 

Indorsed by Witherbee at the bottom of this letter was the 
following memorandum :— 

This letter explains itself. Kindly collect this balance, and I will appoint 
you with full authority to write such business as your companies are writing. 
Yours, truly, A. S. Witherbee. 

On or about the 24th of April Sterling received from French the 
following letter in reply to one which he had previously sent 
French :— 

Chicago, April 23, 1894. Mr. L. T. Sterling, Iron Mountain, Mich.—Dear 
Sir: In reply to your favor of the 21st, the statement of D. Bergeron’s ac- 
count, showing balance due the company, $111.80, will be correct upon our 
receiving canceled policies 1,313,744 and ’722 which I will thank you to have 


forwarded as early as possible. Yours, very truly, C. B. French, Asst. | 


Manager. 


There is testimony tending to show that Sterling forwarded the 
two canceled policies referred to in the last letter. Sterling also 
made considerable efforts to induce Bergeron to remit to the de- 
fendant the balance of his indebtedness, and succeeded in getting 
him to send all but $40. After receiving the memorandum from 
Witherbee, indorsed upon the letter from French, Sterling wrote 
nine policies for the defendant company, including the policy in 
question, and sent in to the company at Chicago reports of all these 
risks except the risk of plaintiffs. Just when these reports were 
mailed from Iron Mountain does not appear, but they appear to 
have all been received at one time at the Chicago office, and the 
date of the reception appears to be the 29th of May, 1894. The 


peer DO 
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plaintiffs policy, upon which this action is brought, was issued May 
24th, but it appears by Sterling’s evidence that the report of the 
issuance of that policy was mislaid in his office, and did not come to 
his knowledge until two or three days after the fire, when he found 
it among his files, and took it personally to Chicago, and showed it 
to French. As before stated, the plaintiffs’ policy was issued May 
24th, and mailed by Sterling to the plaintiffs, who lived at Green 
Bay. The policy was ordered by letter, and it does not appear that 
the plaintiffs, or either of them, were ever in Sterling’s office, or 
knew of his possession of the books and blanks of the defendant 
company. On the same day that the policy was issued Sterling 
sent to the defendant company his agency bond, and he testifies 
that he afterwards received the communication approving the bond, 
but he never received his commission. On the 8th of June, Sterling 
received from Manager French a communication dated June 7th, in 
which he was directed to cancel all the policies of the company on 
which he had sent in reports aforesaid. In this letter French gives 
the following reasons for this cancellation :— 

We beg to say in this connection that we cannot recognize these policies, 
as you have no commission to accept or write business for this company, and 
we are at a loss to know by what authority the company has been bound on 
the above policies. 

As requested in this letter, Sterling at once canceled the policies. 
At the close of the trial the jury returned the following special ver- 
dict: “(1) Was L. T. Sterling the agent of said defendant on May 24, 
1894, with authority from said defendant to issue the policy in 
question? Answer. No (by direction of court). (2) Did the de- 
fendant know that said Sterling had in his possession blank poli- 
cies, records, and other things furnished by said defendant to its 
agents, prior to May 24, 1894? A. No. (3) If the second question 
is answered ‘ No,’ then answer this: Was the defendant negligent in 
not ascertaining that said Sterling had in his possession said blank 
policies and other things mentioned in the second question? A. 
No. (4) Was said Sterling clothed by said defendant with apparent 
authority to issue policies for said company on May 24,1894? A. 
Yes. (5) Did said plaintiffs.accept, retain, and rely upon said 
policy, relying on said Sterling’s apparent authority to issue it for 
said defendant? A. Yes.” Upon this verdict the plaintiffs moved 
for judgment, which motion being overruled they made a motion to 
set aside the verdict and for a new trial. The defendant moved to 
set aside the fourth and fifth findings in the special verdict, and for 
judgment upon the verdict for the defendant. The plaintiffs’ mo- 
tions were overruled, and the defendant’s motion granted, and 
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judgment entered for the defendant, from which the plaintiffs 
appeal. 


Greene & Vromay, for Appellants. 
Wieman & Martin and Grorce S. Steere, for Respondent. 


Wissiow, J. (after stating the facts.) 

The only questions seriously litigated in the case were: (1) 
Whether Sterling was in fact the defendant’s agent. (2) If not, 
whether he had been held out as such, so that the defendant would 
be bound by his acts because he was apparently such agent. The 
first question was answered by the court in the negative, and the 
question now is whether the court was justified in so doing. From 
the foregoing statement of facts we think it very clear that the court 
was right. Examination of the evidence fails to show that either 
French or Witherbee ever in fact constituted Sterling the agent of 
the company. Sterling himself does not claim it. He is forced to 
admit, substantially, that he was never made an agent, but that he 
thought he would be such agent. His whole evidence conclusively 
shows that he issued the policies depending on a probable ratifica- 
tion by the company, and on his probable early appointment as 
agent, rather than upon the fact that he was in fact agent. In fact 
the contention that Sterling was in fact an agent of the company 
was abandoned by the plaintiffs on the trial. This appears from a 
conversation between plaintiffs’ counsel and the court during the 
trial. The defendant was offering testimony as to a conversation 
between Sterling and French after the fire, to which the plaintiffs’ 
counsel objected as immaterial. Thereupon the court said, “If you 
concede that, as between the company and Mr. Sterling, he was not 
their agent, why then it is not material; if you don’t, it is material.” 
To this plaintiffs’ counsel replied: “ Well, I don’t know but I would 
concede that; probably will. It wouldn’t make any difference. 
That is not a question in the case.” If this question was not a 
question in the case, it could only be because the plaintiffs had 
abandoned their claim that he was in fact an agent. Furthermore, 
it appears that the court instructed the jury that it was not claimed 
by plaintiffs’ counsel, really, that Sterling had actual authority to 
issue the policy in suit. To this instruction no exception was taken. 
Manifestly, the plaintiffs had abandoned their contention of actual 
authority because there was no testimony to base it on, and the 
court was right in taking the question from the jury. 

As to the second question in the case, namely, that of apparent 
authority, it could not be contended on any testimony in the case 
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that either Witherbee or French had ever authorized Sterling to 
obtain the blank policies and other supplies, so the only question 
on this branch of the case was whether the company knew of 
Sterling’s possession of these supplies at the time of the issuance of 
plaintiffs’ policy, or was negligently ignorant of that fact. These 
questions were fairly submitted to the jury, and answered in the 
negative. There was no other ground upon which apparent au- 
thority could be claimed. A request to collect the former agent’s 
balance, or to make up his accounts from the books, or to mail a 
canceled policy, would furnish no ground for a claim of apparent 
authority to issue policies. Thus it is clear that when the first 
three questions of the special verdict were answered, all the mate- 
rial questions in the case were disposed of; and when those ques- 
tions were all answered in the negative there was no ground left on 
which the plaintiffs could recover. The remaining questions seem 
to have been mere surplusage, and there was no evidence left in the 
case upon which affirmative answers to them couldrest. The court 
was right in striking them out. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


CHAMBERS 
vs. 
NORTHWESTERN MUTUAL LIFE INS. CO.* 


The defendant issued its policy of life insurance, which provided that the ap- 
plication for the insurance should be a part of the policy, and that, if any 
fraudulent representation or statement should be made in the applica- 
tion, then the policy should be null and void. The application con- 
tained numerous questions, and the answers thereto, relating to then 
existing or past facts; also, an agreement on part of the applicant that 
all statements and answers in the application are warranted to be true. 
Among these questions and answers were the following: ‘‘ Do you use 
malt or spirituous beverages?” Answer: ‘‘No.” ‘*Have you always 
been temperate?” Answer: ‘Yes.” Held, that it was no part of the 
plaintiff’s case to allege and prove that the answers contained in the ap- 
plication were true, but that the burden was on the insurer to allege and 
prove their falsity, and he must; in his pleading, specify which of the an- 
swers he claims to be false, and on the trial he will be limited in his proof 
to those which he has alleged to be false, overruling certain dicta in 
Price vs. Insurance Co., 17 Minn., 497 (Gil. 473). 

Held, Also, that evidence as to the business habits, pursuits, and associations 
of the insured, at and before the time of the issuing of the policy, was 
admissible, as bearing on the question, whether he was temperate. 

Held, Also, that the questions above quoted have reference to the habits of 
the insured, and not to exceptional and occasional acts and that the 





* Decision rendered, May 25, 1896. Syllabus by the Court. 
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word “temperate” means abstinence from excessive or injurious use, 
and not total abstinence. 


Epmunp S. Durment, for Appellant. 

Crave & McCartney, for Respondent. 

Mircuett, J. 

This was an action on a policy of insurance on the life of plain- 
tiff’s intestate. The complaint alleged the issuing of the policy, 
the death of the insured, the furnishing of proofs of loss, and the 
refusal of the defendant to pay; also, generally, that the insured and 
the plaintiff had each fulfilled all the conditions of the policy. The 
policy, which was attached to the complaint, provided that the in- 
sured’s application was made a part of the policy; also, that 

If any fraudulent representation or statement shall be made in the applica- 
tion, * * * then and in every such case the policy shall be null and void. 

The application, which was introduced in evidence, contained nu- 
merous questions to the applicant and his answers thereto. All of 
these related to then existing or past facts. It also contained an 
agreement, signed by the applicant, that all the statements and an- 
swers written on the application, including those made to the 
medical examiner, are warranted to be true, and to be full and fair 
answers to the questions, without evasion or concealment, aud are 
offered to the company as a consideration for the contract of insur- 
ance. Defendant, in its answer, admitted the issuing of the policy, 
the death of the insured, the furnishing of proofs of death, and a 
refusal on its part to pay, but, except as thus admitted, denied all 
the allegations of the complaint. It then alleged that the answers 
to the following questions in the application were false and untrue :— 

Have you ever had disease of the heart? Ans. No. Do you use malt or 
spirituous beverages? Ans. No. Have you always been temperate? Ans. 
Yes. Is there anything, or has there ever been anything, in your physical 
condition, family or personal history, or habits, tending to shorten your life, 
which is not distinctly set forth above? Ans. No. 

And that by reason of said false and fraudulent representations, 
and each of them, said policy or contract of insurance is null and 
void. The assignments of error are very numerous, but most of 
them can be disposed of very briefly. 

1. After a careful examination of the entire record, we are satis- 
fied that there was no abuse of discretion on part of the trial court 
in refusing defendant’s application for a continuance, for a postpone- 
ment of the trial, for leave to amend its answer, or for a new trial 
on the ground of accident and surprise. To fully state our reasons 
for this conclusion would require an extended review of the facts as 
disclosed by the record, which time and space will not permit, and 
which would be of no particular value as a precedent. 
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2. The next question is, was the burden on the plaintiff to allege 
and prove the truth of the answers to the questions contained in 
the application, or was it upon the defendant to allege and prove 
their falsity? Defendant’s contention is that because, if any of 
these answers were false, the policy would be void ab initio, there- 
fore they were conditions precedent, and hence, according to a 
familiar rule, the burden was on the plaintiff to allege and prove 
that they were true. The law is so well settled otherwise that it 
would hardly seem to require discussion. For the purposes of this 
case it is immaterial whether these answers are to be deemed war- 
ranties or mere representations, for the rule of pleading and proof 
would be the same in either case. Hence we shall assume, most 
favorably to the defendant, that the answers are warranties. A con- 
dition precedent, as known in the law, is one which is to be per- 
formed before the agreement of the parties becomes operative. A 
condition precedent calls for the performance of some act or the 
happening of some event after the contract is entered into, and 
upon the performance or happening of which its obligation is made 
to depend. In the case of a mere warranty, the contract takes 
effect and becomes operative immediately. It is true that, where a 
policy of insurance so provides, if there is a breach of a warranty, 
the policy is void ab initio, But this does not change the warranty 
into a condition precedent, as understood in the law. It lacks the 
essential element of a condition precedent, in that it contains no 
stipulation that an event shall happen or an act shall be performed 
in the future, before the policy shall become effectual. It is more 
in the nature of a defeasance, where the insured contracts that, if 
the representations made by him are not true, the policy shall be 
defeated and avoided. But, even if these warranties are to be deemed 
a condition precedent, it has become settled in insurance law, for 
practical reasons, that the burden is on the insurer to plead and 
prove the breach of the warranties. Not only so, but he must, in 
his pleading, single out the answers whose truth he proposes to 
contest, and show the facts on which his contention is founded. 
Otherwise, the insured would enter the trial ignorant as to which of 
his numerous answers would be assailed as false. The number 
of questions in these applications is usually very great, relating 
to the habits and health of ancestors, the personal habits 

‘and condition of the applicant, etc., the truth of many of which 
it would be impossible to prove affirmatively after the death 
of the insured. To require such proof on part of the beneficiary 
would defeat more than half of the life policies ever issued. On the 
other hand, it is no hardship to require of the insurer, if he believes 
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that any of these answers were false, that he specifically allege 
which ones he claims to be false, and produce evidence of the truth 
of his claim. It would be superfluous to cite authorities on this 
subject; but, to the point that these warranties are not conditions 
precedent, in the legal sense of the term, we refer to Redman vs. 
Insurance Co. (49 Wis., 431) and, for a forcible statement of the 
practical reasons for the rule, to Insurance Co. vs. Ewing, 92 U. S., 
377. The dictum in Price vs. Insurance Co., 17 Minn., 497 (Gil. 
473), that warranties are conditions precedent, the truth of which 
must be pleaded and proved by the assured, was, we think, inad- 
vertent, and cannot be adhered to. We therefore hold that it was 
no part of plaintiff’s case to either allege or prove the truth of the 
answers in the application; that the burden of alleging and proving 
their falsity was on the defendant; that it was bound to specify in 
its defense the particular answers which it claimed were false; and 
that on the trial it was properly limited in its proof to those answers 
which it had specifically alleged to be false. 

3. Upon the trial the only substantial evidence produced by de- 
fendant tending to prove the falsity of any of the answers in the 
application related to those in response to the questions whether 
the applicant used malt or spirituous beveruges and whether he had 
always been temperate. The only assignments of error not 
disposed of by what has been already said are those relating 
to the rulings of the court in the admission of evidence, and 
to its instructions to the jury upon the issue of the truth or 
falsity of the answers to these questions. The testimony of Dr. 
Clark, referred to in the tenth assignment of error, does not seem 
to have been relevant to any issue in the case; but it was harmless, 
and its admission, if error, was without prejudice. The testimony 
of Durant, referred to in the eleventh, twelfth, and thirteenth as- 
signments of error, as to the business habits, pursuits, and associa- 
tions of the insured, at and prior to the date of the application, had 
a legitimate and direct bearing upon the question whether he was 
temperate or intemperate. The defendant had very fully crcss- 
examined the witness Welch as to all facts within his knowledge as 
to the habits of the deceased, and there was no error in excluding 
the questions, referred to in the fifteenth and sixteenth assignments 
of error, as to whether the deceased looked as if he had been full 
or drinking, and whether the witness believed that he was sobering 
up, on a certain occasion previously testified to. The question (re- 
ferred to in the sixteenth assignment of error) put to the plaintiff, 
when called in rebuttal, was properly excluded, as not being proper 
cross-examination. 
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The court instructed the jury that the question, “Do you use 
malt or spirituous beverages?” was to be construed as referring to 
a customary and habitual use, and not to a single or occasional act 
or use; also, that the word “temperate” was to be taken in its or- 
dinary sense, and not as meaning total abstinence,—and refused 
defendant’s requests to instruct the jury that if the deceased, at the 
time he made the application for the insurance, used malt or 
spirituous beverages, even though only occasionally, and in small 
quantities, or if he used such beverages at all, or if, prior to the 
date of the application, he had drank such beverages to excess even 
once, then plaintiff could not recover. But the court did instruct 
the jury that if, prior to the issuing of the policy, the deceased had 
been in the habit, periodically and frequently, of using spirituous 
and malt liquors to excess, or to such an extent as tended to shorten 
his life, then his answer to the last question was false; also, that be- 
fore the plaintiff could recover, it must appear from the evidence 
that the deceased was always temperate before making the applica- 
tion for the insurance; also, that if any one of the answers alleged 
to be untrue were in fact untrue, the plaintiff could not recover, 
although all the others were true. The charge of the court was 
sufficiently favorable to the defendant. In fact, as respects the 
burden of proof, it was too favorable. The questions, “Do you use 
malt or spirituous beverages?” and “Have you always been tem- 
perate?” referred to the applicant’s habits, and not to exceptional 
and occasional acts; and the word “temperate” suggests modera- 
tion, refraining from excessive or injurious use, and not total absti- 
nence: May, Ins., § 299; Beach, Ins., § 436, and cases cited. 
Whether the applicant had always been temperate, and whether he 
used malt or spirituous beverages, within these definitions of the 
terms, were, under the evidence, questions for the jury. 

Order affirmed. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


BENTLEY 
v8. 


STANDARD FIRE INS. CoO.* 


If a promissory note or other chose in action calling for money be assigned, 
and the party liable therefor promise its payment to the assignee, such 
assignee may sue on it at law in his own name, without statute authority, 
as he has legal title thereto; whereas, without such promise, he would 
take only equitable title, the legal title remaining in assignor. 


If, therefore, the insured, before loss by fire under a policy of insurance, as- 
sign the right to the damages in case of loss, and the insurer consents to 
the assignment, the assignee may, in his own name, as holding legal title, 
recover such damages after loss; and a reassignment to the insured party 
after loss, not assented to by the insurer, would not divest the assignee of 
his legal title, so as to prevent recovery in the name of the first assignee. 


A simple assignment of a chose vests in the assignee only equitable title, the 
legal title remaining in the assignor, and under section 14, c. 99, Code, 
the assignee may sue in his own name, or he may sue in the name of the 
assignor for his, the assignee’s, use. Though advisable to declare in the 
declaration and summons that the assignor sues for the use of the assignee, 
omission to do so is immaterial, as the declaration of such use is no part 
of the pleading. 


Where a policy of insurance provides that it shall be void if assigned without 
the insurer’s consent, the clause applies to assignment before loss of the 
claim for damages in case of loss. 


No formal words are necessary to make an assignment of a chose in action. 
Anything showing an intent to assign on the one side, and an intent to 
receive on the other, will operate as an assignment. It need not be in 
writing. 

A policy of fire insurance covers several properties, and a mortgage given by 
its holder covers only some of these properties. An assigument to the 
mortgagee, as such, of all the right, title, and advantage of the policy- 
holder under it, will entitle him to recover all the loss money for all the 
properties. 

An assignment of a chose as collateral security for a debt will enable the as- 
signee to recover from the debtor the whole liability under it, though, as 
between assignor and assignee, part of it may belong, after the recovery, 
to the assignor. 

In an action on a policy of insurance for loss by fire, claiming a certain sum 
as damage, or for loss to certain property, an amended declaration may 
be filed claiming larger damages, or on additional property, under the 
same policy, by the same fire. 

When such amendment is made, the time as to the larger claim made by the 
amendment, whether under the statute of limitations or under a clause of 
the policy fixing a limitation for action under it, will stop running at the 
commencement of the suit, and not continue to the tiling of the amended 
declaration. 


In an action on a policy of fire insurance the plaintiff is not limited in recovery 
by the amount of loss specified in the proofs of loss, in absence of fraud. 


In an action of assumpsit on an insurance policy for recovery for loss by fire, 
there may be included in the declaration, with a count under section 61, 


* Decision rendered, Nov. 9, 1895. Syllabus by the Court. 





1896. } Bentley vs. Standard Fire Ins. Co. 761 


c. 125, Code, the common counts or other counts proper in that form of 
action. 


An instruction should not assume a fact as not proven when there is any evi- 
dence tending in an appreciable, though slight, degree, to establish it. 
An instruction should not pass on the weight of evidence. 


A special question should not be submitted to a jury, if immaterial. 


W. P. Hussarp, for Plaintiff in Error. 

Catpweti & CaLpweLL, for Defendant in Error. 

Brannon, J. 

Bentley brought a suit in the Circuit Court of Ohio County 
against the Standard Fire Ins. Co. upon a policy of fire insurance 
to recover for loss by fire, recovered judgment, and the defendant 
sued out a writ of error. 

The first question we meet with is, has the plaintiff such title to 
the demand he sues upon as enabled him to support the action? 
The policy was issued to Louth, who, before the loss, assigned it in 
writing upon the policy to Bentley, and the company in writing ap- 
proved the assignment, and then, after the loss, Bentley, as is 
claimed by defendant, orally reassigned to Louth; and the defend- 
ant contends that Louth must sue, and that Bentley cannot. The 
defendant contends that the legal title under the policy was in Louth, 
as it was taken out in his name; that when he assigned to Bentley, 
Bentley took not legal, but only equitable, title, and when Bentley 
reassigned to Louth, Bentley was divested of the only title he ever 
had, which was but an equitable title, and Louth became again the 
holder of the full and entire title. The unreasonable rule is firmly 
settled that, though the statute changed the common-law principle 
that choses in action, not negotiable, could not be assigned, and 
validated such assignments, and gave the assignee an action in his 
own name, the assignee has only equitable title, and the assignor 
retains legal title: Garland vs. Richeson, 4 Rand. (Va.), 266; Clarke 
vs. Hogeman, 13 W. Va., 718; 1 Tuck. Comm., 348; 4 Minor, Inst., 
24; Davis vs. Miller, 14 Grat., 1, syllabus 6; 1 Bart. Law Prac., 236. 
Under this principle, if Bentley had only equitable title, Louth re- 
taining the legal title, and if Bentley did effectually reassign that 
equitable title to Louth, so that it sunk or merged in Louth’s legal 
title, Bentley could not maintain the action, because he had no title 
whatever on which to rest his action, then what manner of title did 
Bentley hold? While the law yet is that a simple assignment of a 
non-negotiable instrument gives the assignee only equitable title, 
yet it is true that where the debtor, with notice of such assignment, 
promises payment to the assignee, the assignee may sue in his own 
name, not because of the statute which gives the assignee right of 
action in his own name, but because of the debtor’s promise to the 
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assignee, based on the consideraticn of pre-existing liability and its 
assignment to the assignee, giving to the assignee by such promise 
a legal title in place of what, until the promise, was only equitable 
title: 2 Rob. Prac. (New), 255, 256, and cases cited; Cleaton vs. 
Chambliss, 6 Rand. (Va.), 86; Pierce vs. Insurance Co., 50 N. H., 
297; opinion of Shaw, found in 2 May, Ins., § 378, from case of Fogg 
vs. Insurance Co., 10 Cush., 337. It may be said that in such cases 
the plaintiff has no legal title to the very note itself or other chose 
assigned, but only legal title under the promise made to him; and 
he can sue only on that promise as the gist of his action, not on the 
thing assigned; but, while the mind may see this distinction, it is 
dim and refined. It rather seems to me that when, with notice of 
assignment, the debtor promises to pay the assignee, he plainly in- 
tends to make, and does make, the stipulations between himself and 
the assignee, substituting the assignee in place of the original payee, 
and making him a party to that very contract. It is the original 
contract, and its assignment, and the promise to the assignee to dis- 
charge it, which together make the contract between the promisor 
and the assignee: Mowry vs. Todd, 12 Mass., 281 (side page); Barrett 
vs. Insurance Co., 7 Cush., 175. There the action was on the very 
note in the name of the transferee. So in Gordon vs. Downey (1 
Gill, 41), the declaration was on the written contract, its assignment, 
and a promise to pay the assiguee; and it was held that, though the 
statute giving assignees of certain instruments right to sue did not 
cover the instrument assigned in that case, yet the assignee could 
maintain the action in his own name, without help from that statute, 
under ordinary principles of law. In the present case the declara- 
tion counts upon the policy and its assignment, with the consent of 
the defendant, to Bentley; and under the principles above stated 
applicable to contracts generally, and not merely to contracts of in- 
surance, I think Bentley could sue in his own name, not only under 
the statute giving him right to sue, but independent of it; and not 
only that, but, what is important here, that he would have legal 
title. It is not denied that Bentley could sue in his own name had 
he not reassigned to Louth, but it is denied that he got by assign- 
ment legal title, but got only equitable title; and when he assigned 
that back to Louth he could no longer sue; whereas, if he had legal 
title, when he reassigned, he passed only equitable title to Louth, 
retaining legal title, and could, in my opinion, still sue under the 
familiar principle that, though an assignee of a chose may himself 
sue, suit may still be in the name of the assignor: Garland vs. Riche- 
son, 4 Rand. (Va.), 266; Clarke vs. Hogeman, 13 W. Va., 718. We 
could not say that, when reassignment takes place, the right in the 
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first assignee is divided into two parts; the mere equitable title to 
the chose derived under his assignment going back, and he retain- 
ing the right arising under the promise to him. All make a full- 
fledged legal estate in him, and reassignment carries back only an 
equity. 

Another consideration adding strength to the position that legal 
title vested in Bentley: The policy itself provides that it shall be 
void unless consent of the company in writing be indorsed in certain 
cases, one being, “if this policy be assigned before loss,” which is 
to say conversely that, if the company so consent, assignment shall 
be valid. It thus contemplated assignment, and was an undertaking 
to pay to the assured or bis assignee, and, when lawfully assigned, 
the assignee became as if an original party to the contract. After 
such assignment only he could sue: Carpenter vs. Insurance Co., 16 
Pet., 495, point 4. I am aware that it may be said that the above- 
quoted clause against assignment does not relate to a mere assign- 
ment of the right to the insurance money, but to one where the 
property insured is transferred, and with it the policy. Some cases 
so hold: Ellis vs. Kreutzinger, 27 Mo., 311; Bibend vs. Insurance 
Co., 30 Cal., 78; Griffey vs. Insurance Co., 100 N. Y., 417; see 2 
May, Ins., § 379. Ido not see the force of this doctrine. It may 
be applicable to show that acts of the assured may destroy the policy 
notwithstanding the rights of the assignee, for it is not so far, or in 
all respects, a new contract with the assignee; that it is a new con- 
tract of insurance with him, and an end of the insurance with the 
assignor, for undoubtedly his acts may avoid the policy, and deprive 
the assignee of right to recover; but the argument can go no further. 
The clause cannot relate only to a transfer of the property insured, 
and with it an assignment of the policy, since a separate clause for- 
bids a transfer of the property insured. The insurance company 
would be willing to trust to one owner not to set fire to the property, 
or do other things to its loss or danger, but unwilling to trust to an- 
other owner without its consent. Hence there is a clause against 
ahenation. It might be unwilling to trust any one who would have 
claim to the insurance money by assignment, because a dishonest 
man, who had little hope to get his money from his subsequent 
mortgage, might burn the property to get his money. So when the 
assignment is not to a mortgagee, but a stranger. It seems to me 
that the company intended in this clause to deny the right to assign 
the mere claim for the damage ensuing upon loss by fire, except 
with its consent. So thought the court in Ferree vs. Insurance Co. 
(67 Pa. St., 373); and Bergson vs. Insurance Co. (38 Cal., 541) sup- 
ports this view later than the Bibend Case, supra. The courts hold 
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such assignments of the mere claim to damage in case of loss to be 
valid. Then the interest of the company insuring is that right to 
the money shall not go where it might be an inducement to destroy 
the property, without any power in it to approve or disapprove the 
assignment. Why, then, shall we say that a broad clause against 
assignment was not meant by the company for its safety as well 
where only tbe right to the money is assigned as where the policy is 
assigned to one purchasing the property insured? This view is sus- 
tained by the text of 2 May, Ins., § 380. When an assignment is 
made with the consent of the insurer, it operates as an agreement 
to pay the loss to the assignee. What else doesitimport? Kingsley 
vs. Insurance Co., 8 Cush., 400. As Shaw, C. J., said in Wilson vs. 
Hill (3 Metc. Mass., 69), “ an‘assignment with consent constitutes a 
new and original promise to the assignee.” It is like an order in- 
dorsed on policy, “ Pay to B. in case of loss.” Opinion in Bergson 
vs. Insurance Co., 38 Cal., 544. This accepted assignment is simply 
an order to pay money accepted. Who has legal title to the money 
of the accepted order? I see no difference between this assign- 
ment, approved, by which the company agreed that the loss be paid 
to Bentley, and a clause in the policy itself, “ Loss payable to Bent- 
ley.” See Harrington vs. Insurance Co., 124 Mass., last words page 
131; Brown vs. Insurance Co., 5 R. I., 394, 399. Why may we not 
say the assignee has legal title under such new contract? To deny 
it is to yield to mere technicality. “The assignment and assent to it 
form a new and derivative contract out of the original:” 2 May, 
Ins., § 378, bottom page 838. ‘A new and valid contract between 
insurer and assignee: ” 2 Rob, Prac., 302, § 5. I conclude, therefore, 
that legal title remained in Bentley; and, even if he did orally as- 
sign, after the loss, to Louth, the right to collect the money, yet 
suit was properly brought in Bentley’s name, as he held legal title, 
and Louth only equitable title. Bentley got legal title by assign- 
ment with the company’s consent, and its promise to pay him; but 
there was no such consent to the reassignment, the company not 
being thus a party to it. This makes a difference between the as- 
signment to Bentley and his reassignment to Louth. Suit could be 
in Bentley’s name, though in fact prosecuted for Louth’s use, with- 
out saying that it was for his use, though it is always better to de- 
clare in a declaration that the plaintiff sues for the use of another, 
if such is the case. Such statement is no part of the pleading. The 
cause of action is complete without it. Where it is so stated in the 
declaration or summons, it is notice to debtors to prevent payment 
to assignee, and judgment for costs may be given against the bene- 
ficiary: Clarke vs. Hogeman, 13 W. Va., 718; Clarksons vs. Dodd- 
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ridge, 14 Grat., 42. I thus see no error in the ruling of the court 
refusing to strike out the plaintiff’s evidence on the idea that he had 
no right to sue, or in refusing the imperative instruction that the 
jury must find for the defendant, or in refusing instructions 8 and 
9 asked by defendant. Nor do I see error in plaintiff’s instruction 
No. 7, though, as to the said legal point, it goes further against the 
plaintiff than the law goes. It was, however, perhaps offered with 
reference to the assignment as a matter of fact. 

Instruction No. 7: “If the jury believe from the evidence that the 
plaintiff is entitled to a verdict in this case, they may find in his favor, 
unless they believe that there was an absolute and unquestioned 
surrender on the part of Bentley of all his interest in the policy 
sued on, or its fund or proceeds, to A. W. Louth, the said policy 
having been before such surrender held by the plaintiff as collateral 
security.” The question above discussed is made and elaborately 
argued in brief of counsel, though in fact it is not material whether 
the view above taken is right, because the jury made a special find- 
ing that Bentley did not assign back to Louth; and, as we cannot 
set aside that finding, no matter what title Bentley had, legal or 
equitable, he could maintain the action. Leaving now the point as 
to the kind of title to the demand vested in Bentley, the next ques- 
tion presented is whether the instruction just quoted is erroneous 
in its use of the words “absolute and unquestioned.” The evidence 
tended to show that Bentley owned a mortgage on Louth’s property, 
and Louth assigned the policy to Bentley, as mortgagee, as collateral 
security; and after the loss by fire Bentley handed the policy to 
Louth, with authority to him to collect the insurance money, and 
with it rebuild the buildings, there being no further contract of as- 
signment, and no consideration paid further than the promise to 
apply the money in rebuilding. There was evidence that in a depo- 
sition in some other suit Bentley had called it an assignment. Thus 
it was a controverted question whether there was an absolute assign- 
ment by Bentley to Louth, entirely divesting Bentley of all title, so 
that he could not sue, or whether their intent was that Bentley still 
retain the legal right to the money, and only made Louth his agent 
to collect and apply it. There was a good deal of evidence in the 
examination and cross-examination of Bentley and Louth as to this 
matter, and it was a question of fact for the jury. I think the word 
“absolute,” under these circumstances, was meant,.and would be so 
understood by the jury, to tell the jury that the intent of the parties 
must have been to pass back to Louth from Bentley absolutely all 
his right under the policy, and not merely a delivery of the policy 
only to receive the money, and devote it to Bentley’s benefit in 
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re-building; a mere authority or agency to collect to rebuild, not 
giving Louth the money for his own use. Assignment of a chose is 
a sale like a sale of a chattel. There must be an intent to divest the 
seller of all right and title, and invest it in the assignee. No formal 
words are necessary. Anything which shows an intention to assign on 
the one side, and an intent to receive on the other, will operate as an 
assignment if sustained by sufficient consideration: 1 Am. & Eng, 
Enc. Law, 835; Tingle vs. Fisher, 20 W. Va., 497. An assignment 
need not be in writing, as no statute requires it: Marcus vs. Insur- 
ance Co., 68 N. Y.,625; Hooker vs. Bank, 30 N. Y., 83; 2 Rob. Prac., 
256, § 3. Now, as to the word “unquestioned,” found in said in- 
struction. It could not have reference in time to the trial, but to 
the date of the reassignment of the policy from Bentley to Luuth. 
It meant to convey that a reassignment—an actual reassignment— 
must have been in fact intended by the parties; that it must appear 
that such was their purpose, without serious question. The word 
was not well chosen, but before we can reverse a judgment for such 
a cause we ought to see that the language, under all the circum- 
stances, misled, or was calculated to mislead, the jury; and we can- 
not so see in this case. The word did not mean that that point of 
defense must be sustained by proof beyond doubt. And besides, 
in two of the instructions of the defendant, the court told the jury 
that, if they believed from the evidence that the policy had 
been reassigned after the loss, the plaintiff could not recover. 
These instructions gave all the defendant could ask, clearly guided 
the jury, and there is nothing in said instruction 7 inconsistent 
therewith; and I do not see how any harm could possibly have 
come to the defendant from said instruction 7. And in fact, as 
there was not a particle of evidence to show any acceptance of 
the reassignment by the company, or any other assignment than 
a delivery by Bentley to Louth of the policy with power to collect 
in case of loss, not as a gift or sale for Louth’s use, but strictly to 
apply to Bentley’s benefit in rebuilding, by no view could Bentley 
thereby be divested of his legal title; and, therefore, if we say 
Louth had an equity, Bentley could still sue. 

Another question in the case is this: The policy of insurance cov- 
ered a building, manufacturing machinery in it, and stock and ma- 
terials for manufacturing, while Bentley’s mortgage covered only 
building and machinery, and not stock and materials. He recov- 
ered an amount in excess of the loss set down for the property 
included in his mortgage. Could he do this? Could he recover the 
loss for stock and materials, as well as for building and machinery ? 
Unless we overrule Colby vs. Insurance Co. (37 W. Va., 789), we 
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must say that such recovery was correct. There is more reason for 
justifying recovery beyond the property included in the mortgage 
in this case than in that, for two reasons: First. The policy in that 
cause, while to one person, contained the clause that the money 
should be payable in case of loss to “ Colby, mortgagee, as his inter- 
est may appear,” while this policy does not, nor does the assignment. 
I thought those words controlling in that case, limiting the recovery 
to the property covered by the mortgage. It is true, the assignment 
in this case assigns to “ Henry Bentley, holder of mortgage, and his 
assigns, all my title and interest in this policy, and all advantages to 
be derived therefrom.” True, I do not consider the words “ holder 
of mortgage” as mere descriptio persone, and immaterial, certainly 
not as between Louth and Bentley, as, if the mortgage were paid, 
Bentley’s right would end, and the policy stand in favor of Louth; 
and Bentley can claim no further than the amount of his mortgage 
debt unpaid, not any debt. The second reason is that, had the as- 
signment said no more than that it was to Bentley, mortgagee, it 
might be said we should imply the words, “as his interest in the 
property as mortgagee may appear;” but here the assignment is 
general, not limiting the right assigned by such words, preventing 
us from interpolating them by implication by saying that the as- 
signment is “ all my title and interest in this policy, and all advan- 
tages to be derived therefrom.” Does not this cover his whole 
demand for loss of all the property insured ? 

It is urged that as to some of the property insured Bentley had 
no insurable interest, as his mortgage did not cover it, and for want 
of such interest he cannot take an assignment as to the property not 
included in the mortgage. It is true that to insure property against 
fire the party must have an insurable interest at the dates of both 
the policy and the loss: Sheppard vs. Insurance Co., 21 W. Va., 368 
Bentley, therefore, could not take out a policy as to the stock and 
material, to indemnify him as mortgagee; but he is not the insured, 
but the assignee of the insured; and an assignee of the mere right 
to money in case of loss need not have an insurable interest. If the 
words assigning to Bentley, “ holder of mortgage,” du not require 
interest in assignee, the law does not; and those words do not in this 
case, because the assignment is of all Louth’s right, title, or advan- 
tage under the policy; and that language took in his right to loss or 
destruction of the property not covered by the mortgage. 

Another question is this: The plaintiff, im his bill of particulars 
accompanying the original declaration, itemized the subjects of his 
claim, aggregating them at $750, and later filed an amended decla- 
ration and statement claiming the full amount for which the 
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defendant became liable by the tire upon all the properties insured 
in the policy. This amendment is not a departure from the original 
as introducing a new cause of action. It introduce no new cause of 
action, but relies for claim on the same policy and same fire as the 
cause of action, claiming more damages for the same cause, as in 
the first declaration: Clarke vs. Railroad Co. (W. Va.); Kuhn vs. 
Brownfield (34 W. Va., 252); Dakin vs. Insurance Co. (77 N.Y., 600), 
will pointedly support this amendment. If the amended declaration 
do not depart from the original, any further claim it properly intro- 
duces is regarded as in from the commencement of the suit, as re- 
gards the statute of limitation; that is, the time stops running at the 
commencement of suit, and does not go on until the date of the filing 
of the amended declaration: Kuhn vs. Brownfield, 34 W. Va., 252. 
* Where an action has been begun within time, amendment may be 
filed after time limited. by statute setting up additional damages 
arising out of the original cause of action:” Cooper vs. Mills Co., 69 
Iowa, 350. As Bentley could recover beyond the property covered 
by his mortgage, this amendment, as to that, is vindicable. 

There is a clause in the policy fixing a conventional period of lim- 
itation of six months. That does not alter the case, as its only effect 
is to shorten the period; and, if the further claim be on the same 
cause of action, it gets credit as to time with relation to the com- 
mencement of suit. 

Another question: The proof of loss claimed the damage by fire 
to be a certain amount, and on the trial the plaintiff proved and re- 
covered more. Could he do this? Is he limited to proofs ot loss ? 
Is it an estoppel as a finality upon him? 2 Bid., Ins., § 1012, states 
that: “As the proofs are only made to show the insurer a state of 
facts to enable the latter to adjust and pay the loss, if he declines to 
adjust, but awaits a suit, the purpose for which the proofs were made 
is over; and, therefore, it has been held that innocent errors of state- 
ment in the proofs as to value of the thing, or cause of death, etc., 
may be corrected at the trial; for there is no estoppel.” The cases 
cited by him and other cases sustain the position. Insurance Co. 
vs. Kepler (106 Pa. St., 34), says such proofs are open to explanation. 
The proof of loss was less than recovery, but the company declined 
to pay, and awaited suit. ‘An insured person is not estopped, by 
the proofs of loss, from recovering a larger amount if the insurer 
refused to act upon the proofs and repudiated liability: ” Sibley vs. 
Insurance Co., 57 Mich., 14; see, also, Insurance Co. vs. Kepler, 
supra; 2 May, Ins., close section 424a. Smiley vs. Insurance Co. (14 
W. Va., 33), is authority against the theory that proofs of loss are a 
finality upon the insured, holding that he is not bound by the er- 
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roneous statement as to cause of fire made in his proof. That would 
seem a more important misstatement than one as to amount of loss. 
If there be no fraud, and certainly if the insurer is not injured by 
the undervaluation, as he is not here, why should the insured be 
precluded from showing the truth? If Bentley at first thought he 
could recover only as to the property covered by his mortgage, and 
afterwards concluded that consistently with law he could go beyond 
that, here is no fraud, no estoppel upon him. The brief of counsel 
for plaintiff in error relies with emphasis upon Campbell vs. Insur- 
ance Co. (10 Allen, 213), and Irving vs. Insurance Co. (1 Bosw., 507), 
holding different principles. As to the former case, Mr. Wood justly 
criticizes it, saying it is based on the case of Irving vs. Insurance Co., 
just mentioned, decided in the Superior Court of New York City, 
and against the great current of authority,—a statement which my 
own examination of numerous cases fully verifies: Wood, Ins. (1st 
Ed.), § 427. And I remark, as to the case of Irving vs. Insurance 
Co., that it is not from a court of authority; and Mr. Biddle, in the 
second volume of his work on Insurance, note 3 to section 1012, 
says it has been virtually overruled by the same court in Neill vs. 
Insurance Co. (42 N. Y. Super. Ct., 259), which our library does not 
have. And in those cases the misstatements were not as to mere 
amount of loss, but other facts. Tie United States Supreme Court, 
in Association vs. Sargent (142 U. S., 699), said that “the defendant 
was not prejudiced by the statements and opinions contained in the 
proofs of death, and the plaintiff was not estopped thereby, as a 
matter of law.” Many such cases are to be found. At this point I 
notice that Justice Field dissents from those two cases in Insurance 
Co. vs. Newton, 22 Wall., 36. 

Another question: Defendant’s counsel objects that the amended 
declaration combines a declaration on an insurance policy under 
Code, c. 125, § 61, with a declaration at common law comprising 
common counts and an account stated. It is not a declaration for 
the policy and another for the money counts, but it is a declaration 
combining a count on the policy and a count for the money counts; 
a joinder of counts. It is very common to insert a special count 
with common counts, under the commonest principles of pleading: 
4 Minor, Inst., 576, 941. Unless there is something peculiar in an 
insurance case, this is properly done here. If a party has a demand 
against an insurance company for loss by fire, and a demand for 
service, or money lent, could he not avoid multiplicity of action, and 
unite in one declaration the several claims as in ordinary cases? I 
think so. Surely, the character of the person of the defendant could 
not affect the general rule of pleading. Then, unless the said 
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statute has the force to change it, this rule of pleading will sustain 
the declaration in this regard. That statute was meant, not to 
change the form of action or pleading, but only to prescribe a short 
form of declaration instead of the prolix, cumbrous forms of decla- 
‘ation which had been used upon policies of insurance, with all their 
stipulations, exceptions, provisos, and conditions. It simply dis- 
pensed with allegations hitherto necessary, not changing the nature 
of the action. The statute says that “a declaration or count on a 
policy of insurance” may be to a certain effect, not that a declara- 
tion only may be; thus implying that such statutory count may be 
only one along with others. That the statute (section 64) says that 
to such declaration or count the defendant may plead “that he is 
not liable to the plaintiff as in said declaration is alleged,” whereas 
to the other, or money counts, non assumpsit and other pleas apply, 
does not change the case. There may be such statutory plea to the 
statutory count on the policy, and non assumpsit or other plea to 
other counts, as is often the case where one plea goes to one count, 
another to another. And notice that the statute, in section 64, says 
that to “any declaration or count on a policy of insurance” such 
plea may be filed, thus allowing such plea to be limited to a particu- 
lar count. In Travis vs. Insurance Co. (28 W. Va., 583), the plea of 
non assumpsit was held to be good to such statutory declaration, as 
the declaration there was held, in effect, a good statutory one, 
though not a good one under the common law. 

I sce no error in plaintiff ’s instructions 1, 2,and 3. They involve 
no principles of law not stated above, and need not be further 
adverted to. 

I see no objection to the following instruction for plaintiff: ‘ (4) 
If the jury believe from the evidence that the assignment attached 
to the face of the policy was made by A. W. Louth as collateral se- 
curity to the plaintiff, Henry H. Bentley, for a mortgage debt on a 
part of the property insured, and the assignment as written was ap- 
proved by the defendant company, then the effect of such assign- 
ment was to give the plaintiff a right to recover in this action 
whatever sum, after a fire should occur, Louth would have been 
entitled to recover had no such assignment and approval been 
made, with interest on said sum to the date of the verdict from the 
time it became payable according to the terms of the policy when 
complied with by said Louth.” Oral evidence showed that the as- 
signment of the fund was contingent on the happening of loss, and 
that is that the assignment was as collateral security for a mortgage 
debt due Bentley from Louth; but the assignment as written was 
not so qualified, but was absolute. Now, the instruction meant that 
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the assignment as written authorized a full recovery by Bentley, 
notwithstanding it was as collateral security. That would not affect 
Bentley’s right to recover, as that was a matter of trust between 
Bentley and Louth; not one concerning the insurance company. 
Bentley would recover the whole, and any balance after paying his 
debt would be in trust in his hands for Louth, at least not cognizable 
in this action. 

Defendant’s instruction 7: ‘There being no evidence that Shat- 
tuck, the adjuster, was authorized to act for the defendant com- 
pany, whatever he may have done cannot affect the rights of the 
defendant in this case.” . This was properly refused. It is assump- 
tive of the fact that there was no evidence tending to prove Shat- 
tuck’s authority, whereas there were some evidence and circum- 
stances so tending. An instruction must not assume a fact: Bank 
vs. Als, 5 W. Va., 50; Kerr vs. Lunsford, 31 W. Va., 660. 

Another question arises upon special questions presented by the 
defendant for answer by the jury. Interrogatory No. 5 the court 
refused to submit. It was: “ Was this suit in fact brought by Louth 
through his attorneys, and has it been maintained by him?” What 
if it was? Bentley had legal title, and, if there had been an un- 
qualified assignment back to Louth, it was an equity, and Louth 
could sue in Bentley’s name, as stated above; and if he had a mere 
authority to collect, he, of course, could do so: Clarke vs. Hogeman, 
13 W. Va., 718; Clarksons vs. Doddridge, 14 Grat., 42,46. An an- 
swer “yes” to this interrogatory would not have defeated plaintiff, 
or prevented judgment on the general verdict; and thus the inter- 
rogatory was immaterial, and for that reason was properly refused: 
Andrews vs. Mundy, 36 W. Va., 22; Peninsular L. T. & Manuf’g 
Co. vs. Franklin Ins. Co., 35 W. Va., 666. 

To certain other interrogatories the jury at first returned answers 
which, while not in the categorical form of yes or no, yet substan- 
tially and plainly and sensibly answered the questions; and on ob- 
jection the jury again retired and added to the former answers, as 
suggested by the court, answers of yes and no to the questions, re- 
spectively. I see nv objection to a court’s directing a jury as to 
form of answer in such a case. The answers, taken all together, 
after such addition, plainly convey the jury’s meaning, and give 
clear and intelligible answers to the interrogatories. But, moreover, 
these questions and answers are immaterial. The first asked 
whether the assignment by Louth to Bentley was as collateral se- 
curity for the mortgage debt. What if it was? As stated above, 
the assignee of a debt, though it be for collateral security, can re- 
cover it absolutely in a common-law action as to the debtor, though 
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the assignor may sue him for any surplus of the money received by 
him after payment of the debt: Colbrooke, Collat. Sec., § 447. 

The other interrogatories, 2, 3, and 4, if answered favorably to the 
defendant, would at most only establish the reassignment back 
from Bentley to Louth, and, notwithstanding that, Bentley could 
still maintain, or Louth as active prosecutor could still maintain in 
Bentley’s name, the present suit. 

On familiar principles of law, without detailing evidence, which 
would answer no legal purpose, we cannot set aside the verdict as 
contrary to or unsustained by the evidence. Affirmed. 


On RenEaRING. 

Since the filing of the above opinion, a petition for rehearing sug- 
gests that two points in the case have not been considered. One is 
upon the question whether the plaintiff may recover more than the 
amount of loss. This has been discussed in the above opinion, but 
the suggestion particular is that in none of the cases cited was there 
a clause found in this policy, 

The amount of loss or damage to be estimated according to the actual cash 
value of the property at the time of the fire, and to be paid sixty days after 
proofs of the same have been made. 

And it is argued that the very contract or policy itself is to pay 
the amount of the loss after proofs of the same have been made by 
the assured. Would the counsel induce us to:think that this clause 
creates the right or cause of action? Or, that it means to give an 
unalterable amount of recovery? Or, that it means to say that, if 
paid, it is to measure the payment; and, also, if not paid, that clause 
measures the amount of the recovery? That, if action does not 
arise from it, the extent of recovery is limited by it? I had not 
thought so. I regarded this requirement of proof of loss as in- 
tended to give the insurer circumstances of loss as a basis for inves- 
tigation and adjustment, and as fixing a time for payment: In 
McMaster vs. President, etc., (55 N. Y., 222), it is held that “ proofs 
of loss do not form part of the contract of insurance, and the assured 
is not estopped from showing that a statement in the proofs of loss 
was a mistake so far as it states facts going to annul the policy.” 
Judge Folger said: “The proofs of loss do not create the liability 
to pay the loss. They do no more in this aspect than to set running 
the time at the end of which the amount contracted for shall be 
payable, and at which action may be brought to enforce the liability. 
All the elements of estoppel in pais are lacking. It arises from an 
act or declaration of a person intended or calculated to mislead an- 
other, on which that other has relied, and has so acted or refrained 
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from acting as that injury will befall if the truth of the act or 
declaration be denied.” The clause in question in the policy is not 
the birthspring of the cause of action. Concede that the furnishing 
of proofs of loss, unless waived, is a condition precedent to the right 
of action, and still that is not the source or cause of action. In this 
case proofs of loss were furnished, and therefore, as to this, the 
right of action was complete. The mere fact the amount was too 
little, and the party in the suit afterwards claimed more, does not 
nullify this right of action. It is not denied that suit could be 
maintained for the amount of loss shown in the proofs under the 
clause quoted above from the policy; and so it would seem that the 
point touching the proofs of loss is one not entering into the very 
right of action, but only one of the finality or conclusiveness of the 
proofs of loss.—whether the assured is bound by the amount 
therein specified, in the light in which it is regarded in the above 
opinion. In Insurance Co. vs. Pulver (126 IIl., 329), it was held 
that the insured is not estopped even by his sworn statement in his 
proofs of loss, but may give evidence of the actual amount of his 
loss, and recover accordingly. And a later case in Iowa—Critten- 
den vs. Insurance Co. (52 N. W., 548)—holds that proofs of loss do 
not limit the amount of recovery if too small. The authorities cited 
above and in the former opinion will, I think, amply support the 
principle stated in this court by Judge English and incorporated in 
the syllabus in Rheims vs. Insurance Co. (39 W. Va., 672), that: 
“Proofs of loss are no part of a contract of fire insurance nor do 
they create the liability to pay a loss. They serve to fix the time 
when it becomes payable, and when an action may be commenced 
to enforce a liability.” I think that case settles, and settles prop- 
erly, this point in this case. The clause relied upon has no such 
office as is contended for. I have no doubt it, or its equivalent 
clause, is found in all contracts of insurance; and, though the cases 
cited in the above opinion may not show its presence, doubtless it 
was in those policies upon which the decisions were based, but it 
was not regarded as performing the function now claimed for it. 

As to the two cases relied upon by counsel as to the conclusive- 
ness upon the assured of the proofs of loss,—Irving vs. Insurance 
Co., 1 Bosw., 507, and Campbell vs. Insurance Co., 10 Allen, 213,— 
in addition to what I said about them in the above opinion, I will 
say that the first case is condemned as obiter, and unsound in this 
respect, by the highest court of the state in which it was rendered. 
Per Folger, J., in McMaster vs. President, etc., supra; and the case 
of Campbell vs. Insurance Co. is also disapproved. Schmidt vs. In- 
surance Co. (55 Mich., 432), holds against the estoppel of proofs of 
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loss in the language: “An insured person is not estopped by his 
proofs of loss from showing losses not mentioned therein, unless the 
insurer, by relying on the proofs, has been placed in such a position 
that the admission of the further showing would be inequitable.” 
If the loss has been paid when proofs of loss have been made, their 
function is at an end; and so, if not recognized and paid, but suit 
has been brought. . 

Bat perhaps I have not covered the exact point, or rather the 
whole scope of the exact point, made by counsel for plaintiff in 
error. He contends that even if, as to policies in general, the above 
be the law, still the policy in this case is peculiar in making the 
“amount of loss” payable only after “ proofs of the same” are fur- 
nished; the usual expression in policies of insurance being “ proofs 
of loss” or “satisfactory proofs of loss.” The policy’s language is:— 

The amount of loss or damage to be estimated according to the actual cash 
value of the property at the time of the fire, and to be paid sixty days after 
proofs of the same have been made by the assured and received by the 
company. 

Does the word “same” refer to the word “amount” only, and 
thus limit the liability of the company to pay the same amount of 
loss or damage fixed in the proof of loss, no more and no less, as a 
matter of literal contract? Or may it as well be referred to the 
nouns “loss” and “damage,” used, not in the sense of amount, but 
in the sense merely of the fact of the occurrence of loss? I incline 
to think it has the latter meaning. Grammatically it refers to them 
as well as, or rather than, to the word “amount.” But we must get 
at the sense of the clause,—the intention. Did the parties, in 
framing this policy, intend to tie down the insured to a recovery of 
just the amount specitied in the proofs of loss unalterably, over all 
innocent mistakes of fact or law, and even where, as in this case, the 
company does not recognize or act on the proofs of loss, but denies 
them, and they cease to be longer material in the case further than 
to show the compliance with the clause requiring them as a condi- 
tion precedent to the action? Ido not think such was the inten- 
tion. I think we need not higgle over the mere words, but may 
say that “loss” or “damage” are here used in the sense of 
“amount,” and yet the clause only means to demand of the insured 
proofs of loss before he shall sue, so as to give the insurer notice of 
the loss, and enable it to inquire into the facts, and adjust the mat- 
ter, if it will, without suit. The clause itself tells the measure of 
liability in saying that the amount of loss or damage shall be “ esti- 
mated according to the actual cash value of the property at the 
time of the fire.” These words are just as much parts of the policy 
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as are the words “amount” and “same,” and they declare the 
actual value of the property to be the measure of liability. There 
can be no question about this. That value is the measure of recov- 
ery. It is likewise the measure for the estimate in the proofs of 
loss; but, if that estimate be mistaken, and it comes to litigation, 
that estimate does not infallibly govern, but we appeal to the policy, 
and it tells us that the actual value of the property shall govern. 
If the proofs of loss contain by innocent mistake, which has not 
prejudiced the other party, an estimate too large or too small, it 
yields to the truth, the actual value, and does not as an estoppel 
close the mouth from speaking and claiming the truth. Another 
clause binds the company to make good all loss, not exceeding the 
amount of insurance, or the interest of the party; but it does not 
say “not exceeding the amount specified in the proofs of loss.” If 
intended, why not insert that exception in such an instrument as an 
insurance policy, which in its draft has in these days attained an 
amplitude and clearness of expression and provision exceeding per- 
haps almost all other instruments; well-nigh perfection. Shall a 
court, by mere construction, lean against the insured party, and de- 
feat an indemnity stipulated and paid for, only because he has, by 
innocent mistake of fact or law, made his estimate of loss in his 
preliminary proofs too little, when the law is that, where two con- 
structions of a policy of insurance can be given, that most favorable 
to the insured must be given, and where there is doubt as to mean- 
ing of terms employed by the company to except it from liability 
they are to be construed most strongly against the insurer? Asso- 
ciation vs. Newman, 84 Va., 52. Thus I see no reason for taking 
this policy out of the general principle above stated,—that a mis- 
taken statement of loss in proofs of loss is not conclusive upon the 
amount of recovery. I had not regarded the question so grave as 
to call for this labored discussion, but a deference to the confidence 
in it manifested by the distinguished and able counsel for plaintiff 
in error seemed to demand it. 

The petition for rehearing suggests as its second point that the 
foregoing opinion does not consider instruction No. 3 given for 
plaintiff, and that it is mistaken when it says that plaintiff’s instruc- 
tions Nos. 1, 2, and 3 “involve no principles of law not stated above.” 
In the above opinion that language referred to the right of Bentley 
to recover in his name, and the extent of recovery, and the effect of 
proofs of loss; and it was thought that what was said did cover all 
really involved in instructions Nos. 1, 2, and 3, which are here given: 
“‘(1) Whether the policies were delivered by Henry H. Bentley to A. 
W. Louth after the fire, the said Bentley saying to Louth at the 
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time of such delivery to collect the insurance money, and apply the 
same to rebuilding on the mortgaged property, is a question for the 
jury; and, if they believe such was the fact, such retransfer of the 
policies by Bentley to Louth is not a bar, and has no tendency to 
prevent the plaintiff recovering in this action. (2) If the jury be- 
lieve from the evidence that the plaintiff is entitled to recover, their 
verdict should be for the whole amount of the loss of A. W. Louth 
by the fire of April 15, 1890, on all of the insured property, esti- 
mated according to the actual cash value of such loss at the time of 
the fire, with interest on such amount from 60 days after the proofs 
of loss were received by the defendant company to the date of the 
verdict. (3) If the jury believe from the evidence that the plaintiff 
is entitled to recover in this action, they may find a verdict for what- 
ever amount of loss the jury believe from the evidence A. W. Louth 
has suffered by the fire of April 15, 1890, with interest on such 
amount from 60 days after the proofs of loss were received by de- 
fendant company to the date of the verdict.” But it is pointed out 
in the petition that instruction 2 correctly limits, under the holding 
of this court, the plaintiff’s right to recover loss “on all the insured 
property estimated according to actual cash value of such loss at 
the time of the fire,” but that No. 3 does not give this limitation to 
loss on property insured; but its language, without this limitution, 
would allow recovery on property not insured, and therefore ought 
not to have been given. In drawing the opinion, this point did not 
escape me; but I thought it wholly unreasonable to entertain the 
idea that the court below meant, or that the jury could understand 
it to mean, that there could be recovery for loss to property not in- 
sured, of which there was no proof, and that this matter need not be 
discussed. I still think so. Look at those two instructions, and 
compare them. One of them tells the jury the loss must be as- 
sessed upon property insured; and the other, following it, not 
stating, or intimating to the contrary, would be read in barmony 
with it in that regard, and could not possibly suggest to the jury a 
right to do the unreasonable thing of going outside the policy, and 
charging the defendant with liability for loss to property which it 
never insured. The instructions are not inconsistent. It would be 
subserving a very critical construction to set aside a trial for such a 
cause as this. Can it be possible that the defendant was injured in 
this matter? I feel decided that it was not, could not have been. 
If we should criticise instruction 3,we would yet say it could not 
possibly have prejudiced the defendant, and would not be a ground 
of reversal: Carrico vs. Railway Co., 39 W. Va., 86. 
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Another question pressed by the brief of counsel for plaintiff in 
error on rehearing is that there is error in sustaining a demurrer of 
the plaintiff to a certain statement filed by the defendant. The 
declaration on the policy was the short form in section 61, c. 125, 
Code, and the plea was that prescribed by section 64, that the de- 
fendant was not liable; and defendant filed a statement not here 
material, and later filed an additional plea and statement, to which 
the plaintiff demurred, and the court sustained the demurrer, and 
the plaintiff replied generally to the plea; so that I interpret the 
somewhat obscure record, as does the counsel for plaintiff in error, 
as admitting the plea and rejecting the statement. Counsel insists 
that entertaining a demurrer to this statement is error, because 
such a statement is not a pleading, but simply a notice of a defense, 
and therefore not subject to demurrer. Counsel asks us to review 
former conflicting decisions, and decide this question. He contends 
that such statements filed under sections 62-65 of chapter 125 of 
the Code are but bills of particulars, not pleadings. This conten- 
tion must rest on the idea that if such statement be definite enough 
to warn the plaintiff of the defense, no matter that the facts it states 
constitute in law no defense to the action, it cannot be rejected on 
demurrer or objection, but must remain in the case, and its insuffi- 
ciency be taken advantage of only on the trial by objection to evi- 
dence offered to sustain it. This is the view held in Cappellar vs. 
Insurance Co., 21 W. Va., 576. Is it correct? The declaration upon 
a policy of insurance under common-law rules of pleading was 
necessarily long and tedious, and often open to assault, because of 
the length of the formal policy and its many provisos, conditions, 
and stipulations; and, the declaration being thus long, often the 
pleas to it were also long and complicated; and the legislature, by 
section 61 and other sections of chapter 125 of the Code, intended 
to abolish this labored, prolix, and complicated pleading in such 
actions by substituting the concise declaration and the short, simple 
plea that the defendant was not liable as in the declaration alleged. 
But the declaration and plea being so general, often gave no real 
notice of the real nature of the claim or defense, and therefore the 
statute gives the court or litigants power to require what is called a 
more particular statement in any particular respect, of the claim or 
defense, or of the facts expected to be proved at the trial. These 
statements, where proper, are intended to do what the generality of 
the statutory declaration or plea does not do; that is, state the real 
nature of the claim or defense. They tell the case; they alone. 
They are adjuncts or auxiliaries to the general pleading, amplifying 
it, giving it specification and certainty. They give, not evidence 
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but cardinal facts on which the demand or defense rests. Why are 
they not pleadings? When filed, the party is confined to them in 
proof. Though an amplification or specification, why not treat them 
as amended declarations or pleas? A novel assignment under com- 
mon law is a pleading. They perform the function of pleadings, 
and none that are not functions of pleading. And reflect that they 
take the place of the common-law declaration or plea. The statute 
has substituted them for the common-law pleadings. Herein they 
seem to me as differing from the mere bills of particulars accom- 
panying declarations in assumpsit and pleas of payment, or bills of 
particulars under section 46, c. 130, of the Code, which are not sub- 
stitutionary for pleadings, as in those cases the pleadings are as re- 
quired by common law. Such bills of particulars we have held to 
be not pleadings: Clarke vs. Railroad Co., 39 W. Va., 732; Cappellar 
vs. Insurance Co., 21 W. Va., 593. But the statute provisions as to 
statements in insurance are sui generis, applying only to those cases. 
If we hold these statements to be not pleadings, it results that a 
statement may be filed which, while clearly giving notice of a claim 
or defense so as to inform the adverse party of such claim or de- 
fense, yet states a claim or defense not good in law, and still it must 
remain in the case, and the adverse party cannot appeal to the 
court to say whether it is good in law, but must bring witnesses, and 
incur other expense, to meet a claim or defense which at the trial is 
held insufficient. In other cases parties may at once challenge a 
declaration or other pleading by saying by demurrer that it is not 
such as to call upon him to answer it; yet here statements perform- 
ing the same office are exempt from such challenge. Public policy 
in ending litigation speedily calls for our construction. And the 
words of section 66 justify it, as it says that, if the statement be ad- 
judged insufficient, the court may grant further time to file it, or 
allow amendment, thus contemplating that the court may be asked 
to condemn it; and this would be by demurrer. The close of the 
section does say that no statement sufficient to notify the other 
party of the nature of the claim or defense intended shall be ad- 
judged insufficient, but I think we may reasonably say that the in- 
tention:here is only to dispense with that precision, formality, and 
art required by the science of pleading, and not to let pass what is 
no claim or defense at all inlaw. This court acted under this con- 
struction in the later case of Deitz vs. Insurance Co. (31 W. Va., 851), 
holding that the statement, being a specific averment of the facts 
intended to be proved to sustain the action, must be considered a 
part of the declaration, and that a demurrer was the proper means 
of testing the legal sufficiency of the case as presented in the decla- 
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ration and statement. Judge Snyder delivered the opinion, and 
though he and Judge Green were members of the court when the 
Cappellar Case was decided, and both still members when the Deitz 
Case was decided, no mention is made of the Cappellar Case, but it 
was overlooked, or passed sub silentio. And in the recent case of 
Rheims vs. Insurance Co. (39 W. Va., 672), the same view of the 
statute is held, and such statements considered to be informal 
pleadings, for reasons given in that case by Judge English. A re- 
consideration of the question has brought us to the same conclusion 
in this present case. There is no error in merely entertaining a 
demurrer to the defendant’s statement. As that statement set up a 
clause in the policy providing that suit should be brought within 
six months after the fire, and, giving dates, relies on the lapse of 
that time before the filing of the amended declaration, it presented 
no defense, as time stopped running as to the claim set up in the 
original and amended declaration when such original declaration 
was filed for reasons given in the opinion filed upon the first deci- 
sion of this case and published above. There is another reason 
why there is no error in entertaining a demurrer to said statement, 
and it is that the additional plea was allowed, and that set up the 
same defense of limitation under said clause in the policy as that 
set up by the statement. Isuppose it is not necessary to set up a 
specific defense both by a special plea and a statement. 
Judgment affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MEYERS 
vs. 
SCHUMANN.” 


On December 30, 1887, George Meyers procured from the Equitable Life As- 
surance Society a policy insuring his life for $2,000, and payable at his 
death to his executors, administrators, or assigns. On May 18, 1888, he 
assigned his interest in the policy to Mrs. Schumann, who had no insur- 
able interest in his life, and delivered the assignment and policy to her, 
she assuming payment of subsequent premiums. On November 10, 1894, 
he assigned his interest in the policy to Christine Meyers, and died No- 
vember 25, 1894. Mrs. Meyers afterwards filed a bill against Mrs. Schu- 
mann, who held possession of the policy, and the Equitable Life Assur- 
ance Society. Upon an order in the cause (31 Atl., 460), the society paid 
into court the $2,000, and the cause proceeded to final hearing upon the 
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respective claims of Mrs. Meyers and Mrs. Schumann, as if they had been 
ordered to interplead. It was contended that the policy, when assigned 
to Mrs. Schumann, who had no insurable interest in Meyers’ life, became 
a wagering contract and void. Held, that it was unnecessary to deter- 
mine the important questions thus presented; for, if the contention is 
tenable, it would only afford a defense to the Equitable Society, and as 
that society, by paying the money into court, has recognized its contract 
as enforceable, the defense has been waived. 


The doctrine enunciated by the supreme court in Insurance Co. vs. Johnson, 
(24 N. J. Law, 576) and Vivar vs. Knights of Pythias (52 N. J. Law, 455) 
has never been considered or pronounced upon by this court. 


Cuartes A. Baake and Joun J. Crannatt, fur Appellant. 

Crarence L. Cox, for Respondent. 

Maar, J. 

The contest at the final hearing in the Court of Chancery was 
between Christine Meyers, the appellant, who was the complainant 
below, and Kate Schumann, the respondent, who was one of the 
defendants below. The dispute related to the right of the respective 
parties to the sum of $2,000, which was claimed by each, and which 
had been paid into court, in pursuance of leave granted by an order 
in the cause, by the Equitable Life Assurance Society of the United 
States, which was the other defendant below. The society paid that 
sum as the amount due upon a policy of insurance issued by it 
upon the life of George Meyers, who died November 25, 1894. The 
order permitted the payment into court for the purpose of having 
the rights of the two claimants there litigated and determined. 

Some preliminary questions had been raised in the court of chan- 
cery respecting the jurisdiction of that court over the case made by 
the bill, and respecting the proper practice in paying money into 
court under such circumstances. They were disposed of upon the 
opinion of Vice-Chancellor Green, which is reported in 31 Atl., 460. 
There was no appeal from the orders made therein, and those ques- 
tions have not been presented or considered on this appeal. After 
the payment of the money into court, the cause proceeded between 
Mrs. :ieyers and Mrs. Schumann as if they had been ordered to 
interplead and litigate their respective claims. It was brought to 
hearing and decided upon that issue, and this appeal must be 
treated as requiring a review of that decision only. 

The claim of Mrs. Meyers, as shown by her bill, was by virtue of 
an assignment in writing to her of the said policy of life insurance, 
which assignment was made by George Meyers, and dated Novem- 
ber 10, 1894; the policy being payable to his executors, administra- 
tors, or assigns. The policy itself was not delivered to her, being 
then in the possession of Mrs. Schumann. The claim of Mrs. Schu- 
mann, as shown by her answer, rested upon an assignment in 
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writing to her of the same policy made by George Meyers, and 
dated May 18, 1888, accompanied with delivery of the policy to 
her. The cause was brought to final hearing before Vice-Chancellor 
Pitney, who advised a decree dismissing Mrs. Meyers’ bill, with 
costs, and directing the money in court to be paid to Mrs. Schu- 
mann. Mrs. Meyers’ appeal questions the propriety of that decree. 

Upon the trial it appeared that Mrs. Schumann had no such rela- 
tions with George Meyers as would give her what is called an “ in- 
surable interest” in his life. By her testimony it appeared that 
Meyers had paid the first premium at the issuing of the policy, and 
had then assigned and delivered it to her as a gift, she agreeing to 
pay premiums subsequently falling due. This testimony was not 
contradicted. She also testified that, although Meyers had some- 
times paid subsequent premiums, yet that such payments had been 
mede to accommodate her, and she had always repaid him such 
advances. There was evidence tending to cast doubt on the ques- 
tion whether such advances had all been repaid. Upon these facts 
it was contended below, and has been contended here, that, as Mrs. 
Schumann had no insurable interest in the life of George Meyers, 
an assignment to her of a life-insurance policy on his life, the sub- 
sequent premiums on which she was to pay, introduced an illegal 
element into the transaction, and that she could not enforce the 
contract of insurance on his life, because it became in her hands a 
wagering contract, and was void, either because of the prohibitions 
of our laws, or because against public policy. The learned vice- 
chancellor thus dealt with the contention. In the first place, he 
deemed himself bound by the decisions of the supreme court in 
Insurance Co. vs. Johnson (24 N. J. Law, 576), and in Vivar vs. 
Knights of Pythias (52 N. J. Law, 455), to hold that in this state a 
policy of insurance taken out by one upon the life of another, in 
whose life the policyholder has no insurable interest, will not be 
void, either as prohibited by our laws, or as opposed to public 
policy. In the second place, he held that a policy taken out by one 
upon his own life, and payable to his representatives or assigns, 
was not a wagering contract, and, as I understand it, could not be- 
come so by an assignment to one having no insurable interest in the 
life, although the latter assumed the payment of future assessments. 
Lastly, he held that such an objection to the contract could only be 
made by the Equitable Assurance Society, the insurer, and that as 
it had recognized the contract as valid, and paid the money into 
court, the objection had been waived, and could not be interposed 
by Mrs. Meyers. We think the conclusion of the vice-chancellor is 
amply supported upon the ground last stated. If it be conceded 
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that an illegal element entered into this transaction, it is obvious 
that the fact furnished a defense to the party upon whom the con- 
tract was sought to be enforced. When that party submitted to 
the obligation of the contract, and paid the money into court, the 
defense was effectually waived. The contract was purged of any 
such illegality, and its proceeds could be contested for by these 
parties without reference to the contract. It is therefore unneces- 
sary to consider the first two grounds on which the vice-chancellor 
placed his conclusion. The questions dealt with and decided in 
the two cases in the supreme court referred to by him have never 
before been presented to this court. They are of the highest im- 
portance, and ought not to be passed upon unless it is necessary to 
do so. The assignment of the policy to Mrs. Schumann was found 
below to have been a completed gift from Meyers to her. In that 
conclusion we concur, and it results that it passed to her the right 
to the money in court paid upon that policy. Meyers’ subsequent 
assignment to Mrs. Meyers passed to her no interest in the policy 
or its proceeds, for after the gift to Mrs. Schumann he had no 
interest in it to convey. The decree must be affirmed. 


SUPREME COURT OF NEBRASKA. 


HOME FIRE INS. Co. 
vs. 
GARBACZ.* 


An insurance company may, by its policy, provide that upon the failure of 
the insured to pay in full, at maturity, a premium note therein described, 
said policy shall lapse and remain inoperative while such note remains 
unpaid, and such condition, unless waived, is a complete defense to an 
action by the insured for a loss during the period of default. 


Authority conterred upon an agent, requiring the exercise by him of special 
skill, judgment, or discretion, cannot, in the absence of a known usage, 
or when justified by the necessities of the case, without the consent of the 
principal, be delegated to another. 


J. Fawcerr and Greene & Breckenrince, for Plaintiff in Error. 
A. M. Rosstys, for Defendant in Evror. 
Post, C. J. 
This was an action in the District Court for Valley County, where 
the defendant in error, as plaintiff, was permitted to recover for the 
value of three mares, one mule, and one two-year old colt, being 
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property covered by the policy of insurance, which is the basis of the 
action. Of the several allegations of error one only need be no- 
ticed at this time. In the policy introduced in evidence we observe 
the following condition :— 


It is hereby understood that if the premium is not paid in cash at the time 
of making the application for this insurance, and a note, notes, or obligation 
is given for the whole or a part of the premium on this policy of insurance, 
that it is a condition of the acceptance of such application and the issue of 
this policy that such note, notes, or obligation shall be promptly paid when 
due; time, as to such payment, being the essence of the acceptance of such 
note, notes, or obligation and the issuing of this policy; and, if not paid when 
due, this policy shall lapse at the maturity of said note, notes, or obligation, 
and cease to be in force, and. be and remain inoperative while past due and 
unpaid, and until such past-due note, notes, or obligation is fully paid; and 
this company shall not be liable during such default, and no demand or legal 
action on the part of this company to secure it or enforve payment shall be 
construed as reviving the policy. The payment after maturity of such note, 
notes, or obligition, in whole or in part, and its acceptance and retention by 
this company, shall not render this company liable for any loss occurring 
after the maturity of such note, notes, or obligation, and while the same or 
any part thereof remains past due and unpaid, nor shall such subsequent pay- 
ment and its retention by this company be construed to be retroactive, or to 
extend the policy beyond its original term, or be deemed a waiver of any 
condition in the policy, application, or note. The actual payment of such 
past-due note, notes, or obligation to the company or its authorized collector 
having such note in his possession for collection revives the policy as to such 
note, notes, or obligation from and after the date of such payment, and its 
receipt by said company. 

On the part of the defendant below it was shown that'‘a note of 
$11.50, the consideration for said policy, matured January 1, 1890; 
and on October 27th following, said note remaining wholly unpaid, 
suit was commenced thereon. On the Ist day of November, said 
action was dismissed before judgment, upon the execution of a new 
note for $17.85, due 40 days after date, being the amount of the 
note first described, with interest and costs expended and incurred 
in the prosecution of said action by the defendant in error. The 
last-mentioned note was taken by Mr. Coffin, whose relation to the 
plaintiff in error was that of an attorney and collection agent, as 
“collateral” to the note for $11.50, and is so designated by an in- 
dorsement thereon. It also contained the following interlineation, 
apparently in the same hand as the other writing thereon, viz.: 
“This note does not revive policy.” An attempt was made to prove 
that the words quoted were added without the consent of the 
maker, subsequent to the execution and delivery of the note; but 
with what success it is needless to determine, for reasons hereafter 
appearing. The loss, as shown by the proofs, occurred by fire on 
the 19th day of December, 1890, subsequent to the maturity of the 
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second or collateral note, and at which time the said premium was 
wholly unpaid; wherefore it is argued that the policy had, by virtue 
of the foregoing stipulation, lapsed, and remained inoperative up to 
and including the date mentioned. A provision similar to that re- 
lied upon was held by this court in Insurance Co. vs. Bachelder (32 
Neb., 490; and same case, 39 Neb., 95), to be reasonable and a 
complete defense to an action for a loss which occurred during the 
period of default. We have no doubt of the soundness of the con- 
clusion there stated, which is in accord with the decided weight of 
authority, if, indeed, there can be said to exist a diversity of opinion 
upon the subject. But an attempt was made to prove a waiver of 
the foregoing condition of the policy by an extension of time for 
payment of the collateral note. In support of that contention the 
defendant in error testified to a conversation relating to said note, 
the day preceding its maturity, with Mr. Coffin’s clerk and sten- 
ographer, Miss McMahon, in which the latter agreed to extend the 
time for payment thereof until January Ist. He is, however, con- 
tradicted by Miss McMahon, who testified that the defendant in 
error, about the time in question, called at the office in which she 
was employed, and spoke about an extension of his note, but was 
referred by her to Mr. Coffin as the only person having authority 
to grant his request. The district court should, we think, have 
directed a verdict for the plaintiff in error without regard to the tes- 
timony of the last-named witness, since there is an evident failure of 
proof upon the issue of a waiver. Mr. Coffin was, it may be as- 
sumed, authorized in behalf of the plaintiff in error to allow the 
extension sought, but such authority implies the exercise of a judg- 
ment or discretion which in the absence of a known usage, or when 
justified by the necessities of the case, cannot, without the consent 
of the principal, be by an agent delegated to another: Furnas, 
Trish & Co. vs. Frankman, 6 Neb., 429; Bank vs. Norton, 1 Hill, 501; 
Titus vs. Railroad Co., 46 N. J. Law, 393; Ruthven vs. Insurance 
Co. (Iowa); Mechem, Ag., § 186, and cases cited. Had Miss 
McMahon been in this instance expressly authorized by Mr. Coffin 
to allow the alleged extension, her act in that behalf would not, in 
view of the foregoing authorities, conclude the plaintiff in error in 
the absence of a subsequent ratification concerning which the 
record is silent. Reversed and remanded. 
Harrison, J., not sitting. 
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SUPREME COURT OF NEBRASKA. 


FARMERS & MERCHANTS’ INS. CO. 
v8, 
MOORE.* 


Except as otherwise provided in the Code, every action must be prosecuted 
in the name of the real party interested. 

Held, That the petition fails to show that the plaintiff has such an interest 
in a policy of fire insurance as to entitle her to maintain an action thereon 
in her own name. 


Camppett & Watts, for Plaintiff in Error. 

Auten, Reep & Exus, for Defendant in Error. 

Norvat, J. 

This was an action by O. M. Moore upon a policy of fire insur- 
ance issued by the defendant to one E. C. Warner, in the sum of 
$330, upon a dwelling house situate in the town of Warnerville, 
Madison County. The injured property having been subsequently 
wholly destroyed by fire, this action was commenced to recover the 
amount of said policy. The cause was tried before a jury, and a 
verdict rendered in favor of the plaintiff. The defendant prosecutes 
a petition in error. 

At the commencement of the trial the defendant objected to the 
introduction of any testimony, on the ground that the petition failed 
to state a cause of action, which objection was overruled by the 
court. This ruling is assigned for error. It is insisted that the 
petition fails to show that the plaintiff has any interest in the con- 
tract or policy of insurance declared upon. The policy, a copy of 
which is set out in and made a part of the petition, was executed and 
delivered to E. C. Warner, the alleged owner of the insured prem- 
ises. It contained, among other things, the following provisions : 
“Loss if any, payable to M. O. Moore, mortgagee, as her interest 
may appear, subject, however, to all the conditions of this policy.” 
The petition does not disclose that the policy was payable to this 
plaintiff, Olive M. Moore, or that it has been assigned to her, or that 
she was in any manner a party to the contract of insurance. The 
face of the policy shows that the insurance money was to be paid to 
M. O. Moore. There is no averment in the petition that the initials 
of plaintiff's maiden name were incorrectly stated in the policy, or 
that plaintiff and M. O. Moore are one and the same person. The 
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petition is, therefore, faulty in not showing that this plaintiff has the 
right to recover upon the policy. The Code requires that actions 
must be prosecuted in the name of the real party in interest. In 
order to maintain the suit, plaintiff's interest should have been 
affirmatively disclosed by proper averments in the petition: Hinck- 
lin vs. Bank, 8 Neb., 463. We are all of the opinion that for the 
defect indicated above the petition does not state a cause of action 
in favor of the plaintiff, and for that reason alone, without consider- 
ing the other errors assigned, the judgment must be reversed, and 
the cause remanded. Reversed and remanded. 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN ACCIDENT CO., or LOUISVILLE, 
vs. 
CARSON.* 
A person intentionally killed by another, unexpectedly and without cause, is 
accidentally killed within the meaning of an accident policy. 
A provision in the policy, insuring against death or injury by external, violent 


and accidental means, that it shall not cover intentional “ injuries” by 
another person, does not apply to fatal injuries resulting in death. 

The policy provided that, in case the insured was injured or killed in any oc- 
cupation classed as more hazardous than that represented by him, only a 
reduced amount could be claimed. 


Held, That the claimant suing for a full amount must allege and prove that 
he was not killed in a more hazardous occupation. 


O’Neat, Puerrs, Prior & Sittiaman and Buiurrr & Sutexps, for 
Appellant. 

R. C. Warren, M. C. Saurtey, W. G. Wetcu, and D. W. Sanpers, 
Sor Appellee. 

Hazetriaa, J. 

In April, 1891, the appellant company, in consideration of certain 
agreements, statements, and warranties made in the application of 
one Stephen M. Carson, and the sum of $7, issued to him, under di- 
vision A, wherein Carson’s occupation was described as that of a 
druggist, a policy of insurance known as an “accident policy,” by 
which, for the term of three months, the applicant was insured 
against bodily injuries, effected through “ external, violent, and ac- 
cidental means” —First, which wholly disabled him; second, such 
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injuries as partially disabled him; third, such as resulted in the loss 
of an eye; fourth, loss of a hand or foot; and, lastly, loss of both 
hands or feet, etc., in which event the full principal sum of $5,000 
was to be paid to the insured, if he survived, or, if he died, then to 
his father, A. Carson, the appellee here. In the body of the policy 
it was provided that, if the insured was injured or killed in any oc- 
cupation or exposure classed by the company as more hazardous 
than that recited in the application, the insured or his beneficiary 
should be entitled only to such sums as are named in the division 
so classed as more hazardous. And on the back of the policy, among 
many other conditions under which the policy was issued, we find 
the following :— 

This insurance does not cover disappearances; nor suicide, while sane or 
insane; nor injuries, whether fatal or otherwise, of which there is no visible 
mark upon the body; nor accidental injuries or death resulting from or 
caused, directly or indirectly, wholly or in part, by hernia, fits, * * * ; 
nor extend to or cover intentional injuries inflicted by the insured or any 


other person, or injury or death happening while the insured is insane, or 
under the influence of intoxicating drinks or narcotics, etc. 


It appears that the insured met his death in May, 1891, and under 
circumstances to be presently considered. The company denying 
any liability, the beneficiary, A. Carson, brought this action in the 
Jefferson Circuit Court for the principal sum indicated in the policy; 
and upon peremptory instructions, at the conclusion of the testimony, 
a verdict was rendered in his favor. From the judgment thereon 
the company appeals. 

After certain preliminary statements, the petition avers that “on 
the 8th day of May, 1891, and before the said term of insurance 
had expired, the said Stephen M. Carson was shot through the body 
by a ball from a gun or pistol, and thereby instantly and intention- 
ally killed, by one Jesse Burton, in the vicinity of Branford, in the 
county of said Carson’s residence, in the state of Florida;” that 
“the said shooting and killing by the said Jesse Burton was not 
done in a mutual affray, was not provoked by any misconduct on the 
part of the said Carson, and was not foreseen by him in time to have 
been avoided, but was wanton, causeless, unprovoked, and unex- 
pected by him.” It is evident, and it is so argued, that the pleader’s 
object in setting out the fact that the insured came to his death by a 
shot fired through his body intentionally by another (thus anticipat- 
ing the probable defense) was to provoke a demurrer, and thus pre- 
sent fairly to the court for construction the meaning of the words, 
“nor extend to or cover intentional injuries inflicted by the insured 
or any other person,” found on the back of the policy, and therefore 
not necessary to be adverted to in declaring on the contract. The 
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expected demurrer was filed and overruled, and thus are presented 
for our consideration two questions: First, were the “means ” pro- 
ducing the death of the insured “ external, violent, and accidental? ” 
and, second, was the death of the insured “an intentional injury in- 
flicted by another,” within the meaning of the policy? On the first 
point little need be said. While our preconceived notions of the 
term “accident” would hardly lead us to speak of the intentional 
killing of a person as an accidental killing, yet no doubt can now 
remain, in view of the precedents established by all the courts, that 
the word “ intentional” refers alone to the person inflicting the in- 
jury, and if, as to the person injured, the injury was unforeseen, 
unexpected, not brought about through his agency designedly, or 
was without his foresight, or was a casualty or mishap not intended 
to befall him, then the occurrence was accidental, and the injury one 
inflicted by accidental means, within the meaning of such policies. 
Thus, when one was waylaid and assassinated for the purpose of 
robbery, his death was held to have been caused through “ external, 
violent, and accidental means:” Hutchcraft’s Ex’r vs. Insurance Co., 
87 Ky., 8300. So death by hanging, at the hands of a mob, was held 
to be an accident, within the meaning of a policy against injuries 
through “ external, violent, and accidental means:” Casualty Co. vs. 
Johnson (Miss.), 30 Lawy. Rep. Ann., 206. So the death of a person 
who is shot by one whom he is trying to eject by force from an hotel 
office is a death by accident, and “not a risk voluntarily assumed, 
when he makes the attempt without knowing that the other person is 
armed:” Lovelace vs. Association, 126 Mo., 104. See, also, numer- 
ous authorities to the same effect in notes to case last cited, in 30 
Lawy. Rep. Ann., 297. 

In the Hutchcraft Case, however, and in others cited, a recovery 
was denied because, while the killings were accidental, within the 
meaning of the words “external, violent, and accidental,” as used 
on the face of the policy, yet certain conditions or provisos pro- 
tected the company against loss where “the death or injury may 
have been caused by intentional injuries inflicted by the insured or 
any other person.” And a consideration of this feature brings us to 
the second question presented by the demurrer. In the cases to 
which our attention has been called, involving accident policies in 
many different companies, it is noticeable in all that the form of the 
usual protecting proviso against loss from “ intentional injuries” is 
somewhat different from the corresponding clause in the policy be- 
fore us. The clause in the Hutchcraft Case against the Travelers 
Ins. Co. well illustrates this. It is as follows: “And no claim shall 
be made under this ticket when the death or injury may have been 
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caused * * * by intentional injuries inflicted by the insured or 
any other person.” This is not merely protection against injuries 
so inflicted, but against death as well. In express terms, that policy 
excepts death from intentional injuries inflicted by any other person, 
and does not content itself with providing merely that no claim shall 
be made when the injuries may have been intentionally inflicted. 
The language is “death or injury,” and the policy protects against 
either death or injury when caused by intentional injuries inflicted 
by the insured or any other person. In the present case, as we have 
seen, the policy is not to extend to or cover intentional injuries in- 
flicted by the insured or any other person. Here we find a differ- 
ence between the policy under consideration and all others we have 
examined. The words “ death or injury” are used in all of them, 
and indeed in this policy we find those words separated for the first 
time in the clause under discussion. We find it provided in the 
preceding clause that “this policy does not cover accidental injuries 
or death resulting from hernia,” etc.; and immediately succeeding 
the clause in dispute the language is, “or injury or death happening 
while the insured is insane,” ete. We notice, too, that the policy is 
not to cover injuries, whether fatal or otherwise, of which there are 
no visible marks upon the body. And it appears well settled that 
this exception, without the words “fatal or otherwise,” has reference 
only to cases of bodily injury which do not result fatally; that is, 
the word “injury ” is used in its usual sense, as implying a hurt not 
resulting in death: McGlinchey vs. Casualty Co., 80 Me., 251. The 
words “injury or death,” and “injured or killed,” are used in the 
policy some eight times or more, and seemingly in sharp contrast, 
and the significant omission of the word “ death” in this particular 
clause requires us to hold that the exception referred only to non- 
fatal injuries intentionally inflicted by the insured or any other per- 
son. We conclude, therefore, that the petition stated a good cause 
of action, so far as the points discussed are concerned. 

It is insisted, however, that as the plaintiff sued for the full prin- 
cipal sum of $5,000, he ought to have negatived the conditions stated 
in the face of the policy, under which, if they existed, that sum 
must have been reduced, and the policy scaled. The insured agreed 
that, if he was killed in any occupation or exposure classed by the 
company as more hazardous than that of druggist, his beneficiary 
was to get only the reduced sum; and it seems evident that his 
beneficiary must allege, if he can truthfully do so, that the insured 
was not so killed, else the court could not render judgment for the 
sum to which the policy, under its terms, entitled him. The policy 
was made part of the petition, and forms the basis of the action. 
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The claimant must bring himself within its terms and conditions as 
stated on its very face. It cannot be said that this should come 
from his adversary. Whether the insured was engaged at the time 
of his death in a more hazardous occupation or exposure than that 
of a druggist was peculiarly within the knowledge of the insured 
and his beneficiary, who must be held toa general knowledge of the 
divisions and classifications of risks, and to have acted intelligently 
in accepting insurance in division A. Of course, if the true issue 
is in fact made, it does not matter from whom the exceptional mat- 
ter comes; and it is true that the company pleaded that the insured 
was killed while acting as deputy sheriff, and attempted to plead 
that he was insured as a druggist or dealer, and not otherwise. But 
just what its pleas would have been, had the plaintiff been required 
to set up its cause of action according to the terms of the contract, 
we do not know; and, convinced of this error occurring at the in- 
ception of the proceedings, no other questions need be considered. 
Judgment reversed for further proceedings consistent with this 
opinion. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WILLIAMS ET AL. 


vs. 

UNITED RESERVE FUND ASSOCIATES.* 

The holders of matured endowment certificates are not entitled to precedence 
in payment out of the fund over other certificates in the winding up of a 


benetit society. The order of payment adopted while the society was a 
going concern no longer applies. 


C. P. Goretey, for Petitioners. 
J. C. Burke, W. S. Marswatz, and J. F. Corsert, for Defendant. 


Howes, J. 
This is a petition by holders of matured benefit certificates to 
have their certificates paid in full out of the endowment fund before 
any other payments are made from it, and especially in preference 
to any payments upon certificates not yet matured. Perhaps it 
would be enough to say that the plaintiffs’ certificates had not ma- 
tured at the filing of the bill, and that the rights of the parties were 


* Decision rendered, June 16, 1896. 
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fixed at that date (American Loan & Trust Co. vs. Northwestern 
Guaranty Loan Co. [Mass.]; Merrill vs. Insurance Co. [Mass.]; 
Fogg vs. Order of Golden Lion, 159 Mass., 9, 12); but we may add 
that the petitioners’ argument is based on a fallacy. If, as no doubt 
is true, the endowment fund is a trust fund for payment of the 
petitioners, it is so equally for all holders of benefit certificates. It 
is true that the promise to pay from the endowment fund at a cer- 
tain date contained in the certificate may be changed to a promise 
to pay from the death fund if the holder dies before the certificate 
matures; but, until that event happens, the holder, by his contract, 
has an interest in the former fund. 

The fact that the performance of a promise may be excused by 
something less than the dissolution of the society does not prevent 
it from giving a vested interest. 

The rule of distribution in winding up a company of this sort 
necessarily is different from the order of payments made by it while 
a going concern. The dividend to each holder of a certificate will 
be in proportion to the amount paid in by him to the fund: Fogg 
vs. Order of Golden Lion, 159 Mass., 9,12. Petition dismissed. 


COURT OF APPEALS OF MARYLAND. 


CALEDONIAN INS. CO., or ScoTLanpD 
v8. 
TRAUB ET AL.* 


A tire policy provided that the loss should be determined by two appraisers, 
the company and the insured each selecting one, and that the two should 
select one umpire, to whom they should submit their differences if they 
failed to agree. Held, that where one of the appraisers ceased to act, and 
the appraisement was completed by the other appraiser and the umpire, 
the award was not in accordance with the policy. 

The mere fact that the umpire was chosen after the appraisement was begun 
did not invalidate the award. 

Where a policy provides that the loss shall be determined by appraisers, the 
company and the insured each selecting one, and the insured causes a 
failure of appraisement, he cannot maintain an action on the policy. 

Where a policy provides for ascertaining the loss by appraisers, in an action 
on the policy the appraisement cannot be proved by oral evidence unless 
the absence of the paper is accounted for. 

It is proper to exclude evidence as to a matter not shown to be important. 

In an action on a fire policy it appeared the loss occurred July 23, 1893, and 
one of the plaintiffs testified the value of the goods insured at that time 


* Decision rendered, June 18, 1896. From Atlantic Reporter. 
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was about the same as on February 23d. Held, that it was not error to 
permit plaintitis to ask a witness to state the value of the goods in 
February or March, 1893. 


In an action on a fire policy which provided that the loss should be ascertained 
by appraisers, one of the appraisers testified that one of the plaintiffs asked 
him to attend to the arbitration for him, and he agreed to do so. Held, 
that it was error not to allow defendant to ask the witness what he did 
in pursuance of the request or the power delegated to him towards pro- 
curing an appraisal, 

Plaintiffs’ witness had given evidence tending to show that the goods were 
worth $6,000 to $7,000, thereby corroborating one of plaintiffs. On cross- 
examination he testified that he supposed he had a conversation with one 
R.; that he did not say to R. that he had told one of the plaintiffs that his 
hooks were wrong, and he had no such stock as he claimed to have. Held, 
that it was error not to permit defendant to ask R. as a witness if plain- 
tiffs’ witness said to him at a particular place and time that plaintiff's 
books were wrong, that he had no such stock as he claimed, and that his 
charges were erroneous, or something to that effect. 


The plaintiffs offered the three following prayers: “(1) If the 
jury believes from the evidence that the plaintiffs were insured by 
the defendant company in the policy of insurance offered in evi- 
dence; and shall further find that the plaintiffs suffered a loss by 
fire on the goods mentioned in said policy, if they shall so find; and 
shall further find that the defendant company was notified of the 
said loss, as admitted by the defendant company; and shall further 
find that the adjuster of the said defendant company, in response 
to the said notice, visited the place of fire; and shall further find 
the said adjuster thereupon examined into the circumstances of said 
loss; and shall further find that he thereupon offered to pay to said 
plaintiffs the sum of money mentioned in evidence, if they shall so 
find; and shall further find that the defendant company or its agent 
took the property of the plaintiffs into its possession and retained 
the same, if they shall so find, for a period of nineteen days; and 
shall further find that said defendant company and the plaintiffs 
entered into an agreement for appraisal of the loss of said fire, and 
denied its liability on other grounds than the absence of proof of 
loss,—then the jury are at liberty to find from the evidence that the 
defendant company waived the necessity of all preliminary proofs of 
loss; and if they shall find such waiver, then their verdict must be 
for the plaintiffs. (2) The court instructs the jury that if they shall 
find from the evidence in this case that Joseph Rosenfeld and George 
J. Biernbacher were appointed appraisers by virtue of the agree- 
ment for submission to appraisers offered in evidence; and if they 
shall further find that said appraisers did not choose any person to 
decide any specific items of difference that might arise between 
them until said Joseph Rosenfeld and George J. Biernbacher had 
begun to appraise said stock; if the jury shall further find that said 
appraisers did begin said appraisement, and enter upon the discharge 
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of their duties,—tbat then the jury must not consider the award 
offered in evidence in determining the amount of damages, if the 
jury shall find for the plaintiffs in this case. (3) The court instructs 
the jury that, if they shall find for the plaintiffs, then their verdict 
must be only such proportion of the loss that the policy sued on 
bears to the whole amount of insurance on the property in the 
declaration mentioned,—that is, one-fourth of said entire loss,—and 
that the jury, in their discretion, may allow interest upon the 
amount of such loss, as they may so find, from the expiration of 
sixty days after such time as the jury may find said defendant com- 
pany waived the furnishing of preliminary proof of loss, under the 
facts and circumstances set forth in plaintiffs’ first prayer, if the jury 
shall find the facts and circumstances set forth in said first prayer of 
the plaintiffs.” 

And the defendant offered the nine following prayers: ‘(1) The 
defendant prays the court to instruct the jury that from the plead- 
ings and evidence in this cause their verdict must be for the de- 
fendant, because the policy sued on contains a condition precedent, 
to wit, that proof of loss must be furnished by the insured to the 
insurer before suit can be maintained; and there is no evidence that 
such proof of loss was furnished, nor is there sufficient evidence to 
show waiver by the defendant to its right in this respect under the 
conditions of the policy. (2) If the jury shall find from the evidence 
that there was an award under the conditions of the policy sued on 
and shall further find that the plaintiffs are entitled to a verdict in 
this case, then the liability of the defendant is that proportion of 
the said award that the amount of this policy bears to the total 
amount of insurance. (3) If the jury shall find from the evidence 
in this case that the plaintiffs are entitled to recover in this action, 
then their verdict must be only for such proportion of the loss as 
shown by the award that the policy sued on bears to the whole 
amount of insurance on the property in the declaration mentioned, 
that is, the one-fourth. (4) If the jury shall find that the plaintiffs 
did not, within sixty days after the day of fire testified to, to wit, on 
the 23d day of July, 1893, render a statement in writing to the de- 
fendant, signed and sworn to by the plaintiffs, stating their knowledge 
and belief as to the time and origin of the fire, the interest of the 
plaintiffs and all others in the property, the cash value of each item 
thereof, and the amount of loss thereon, all incumbrances thereon, 
all other insurances, whether valid or not, covering any of said 
property, and a copy of all descriptions and schedules in all said 
policies, any change in the title, use, occupation, location, possession ; 
or exposures of said property since the issuing of the policy sued 
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on in this action, then their verdict must be for the defendant. (5) 
If the jury shall find that J. George Baetjer was selected by Joseph 
Rosenfeld and George Biernbacher, appraisers, as umpire, and that 
he acted as umpire with the knowledge of the plaintiffs, and that 
plaintiffs took part in or assisted in the appraisal of the stock of 
merchandise sued for in this action, and did not object to the said 
Baetjer acting in the capacity of umpire, then, in that event, said 
knowledge, taking part in said appraisal, and failure to object to the 
said Baetjer acting as umpire, is a waiver on their part of any in- 
formality or irregularity in the proceeding under the agreement to 
submit to an appraisal. (6) If the jury find from the evidence in 
this cause that the defendant, by its agent, investigated the loss 
occasioned by the said fire, and offered to pay a certain sum of 
money in settlement of the claim of the plaintiffs, if they shall so 
find; and if they shall further find that the defendant has not denied 
its liability on other grounds than the failure of the plaintiffs to 
conform to the conditions in the said policy, which are therein made 
conditions precedent to maintaining a suit at law for any claim 
growing out of the writing of said policy, then the jury are in- 
structed that such investigation and offer to pay a sum certain in 
settlement of said claim are not evidence of waiver of the conditions 
of the said policy, and their verdict must be for the defendant un- 
less they shall find waiver on other grounds. (7) The jury are in- 
structed that the entering into an appraisal with a view to an award 
by the assured and the insurer, is not a waiver of the conditions of 
the policy of insurance, but simply is an ascertainment of the lia- 
bility of the insurer. (8) If the jury shall find that no entry in 
writing was made in the book offered in evidence as the appraisal 
of any of the merchandise or property appraised by Biernbacher 
and Rosenfeld until J. George Baetjer was by them selected as 
umpire, then they must find that said Baetjer was selected as umpire 
in conformity with the agreement to submit to an appraisal, and the 
plaintiffs are concluded by the award made thereunder, and their 
verdict must be only for such proportion of the loss that the policy 
sued on in this case bears to the whole amount of insurance on the 
property in the declaration mentioned; that is, the one-fourth of 
the amount of the award under the appraisal. (9) If the jury shall 
find from the evidence that the plaintiffs refused to abide by the 
award made under the agreement of submission for an appraisal, 
or to accept the amount decided upon as the amount of loss in this 
cause, then their verdict must be for the defendant.” 

The plaintiffs filed special exceptions to the granting of the de- 
fendant’s fourth, fifth, and sixth prayers; and the defendant filed 
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special exceptions to the granting of the plaintiffs’ first prayer. 
The court overruled defendant’s special exception and granted all 
the plaintiffs’ prayers, and rejected all the defendant’s prayers. To 
the granting of the plaintiffs’ and rejection of the defendant’s eight 
prayers the defendant excepted. 


Argued before McSherry, C. J., and Bryan, Fowler, Boyd, and 
Russum, JJ. 


James Hewes, C. T. Rerrsnemer, and C. T. Rerrsnemwer, Jr., for 
Appellant. 
B. Rosennem and Crasaucu & Roserts, for Appellees. 


Bryay, J. 

A former appeal in this case is reported in 80 Md., 214, 30 Atl., 
904. The suit was brought by the appellees on a policy of insur- 
ance to recover a loss by fire to the goods insured. The policy pro- 
vides for determining the amount of loss as follows:— 

Said ascertainment or estimate shall be made by the insured and this com- 
pany, and, if they differ, then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus determined, the sum for 
which this company is liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate, and satisfactory proof of the 
loss have been received by this company. * * * In the event of disagree- 
ment as to amount of loss, the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a competent and 
disinterested umpire. The appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and failing to 
agree shall submit their differences to the umpire, and the award in writing 
of any two shall determine the amount of such loss. 

One of the cardinal questions in the case depends on the effect 
and legal consequences of these clauses. The fire occurred July 23, 
1893. An agreement for the appraisement of the loss was signed 
by Traub & Bro. on one hand and the insurance company on the 
other on the 4th day of August of the same year, and Rosenfeld 
and Biernbacher were appointed appraisers. They proceeded to 
appraise the loss, and appointed Baetjer umpire. There is testimony 
that the appraisement was begun before the umpire was appointed, 
and there is testimony on the other hand that the umpire was ap- 
pointed before any entry had been made ina book by the appraisers. 
There is evidence that Rosenfeld withdrew after some progress had 
been made in the appraisement, and refused to have anything more 
to do with it, and that the work was then completed and an award 
made by the other appraiser and the umpire without his concurrence. 
This award is not in accordance with the stipulations of the policy. 
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It was required that the appraisers, acting together, should estimate 
the loss, and, when they failed to agree, their differences were to be 
submitted to the umpire. It was necessary that there should be 
joint action by both of the appraisers, conference together, and a 
result reached, if possible, by their combined action. The umpire 
had no authority to act, except when they differed in their estimates. 
As it occurred, Rosenfeld’s judgment was not exercised on a good 
many questions involved in the appraisement; and the other ap- 
praiser and the umpire assumed that they had the authority to 
make the decision without him, and they together made up the 
award. Independently of the distinct requirement of the policy, 
the law would require combined action by the appraisers who were 
selected by the parties. They occupied the position of arbitrators, 
and with respect to the duties of arbitrators the law is fully settled. 
In the first volume of American and English Encyclopedia of Law 
(page 683) a great number of authorities are collected, and the ac- 
cepted doctrine is stated as follows: ‘“ All must be present through- 
out each and every meeting, equally whether the meeting be for 
hearing the evidence or arguments of the parties or for consultation 
or determination upon the award. The disputants are entitled to 
the exercise of the judgment and discretion, and to the benefits of 
the views, arguments, and influence, of each one of the persons 
whom they have chosen to judge between them; and they are en- 
titled to these not only in the award, but at every stage of the 
arbitration, even where a majority are empowered to decide.” The 
fact that the umpire was not chosen until after the appraisement 
had been begun would not have invalidated the award. The sub- 
stantial requirement was that he should decide the differences of 
judgment between the appraisers. The time at which he was ap- 
pointed could not injure any one’s rights, provided he was on hand 
to decide the differences between the other two. Although the 
direction as to his appointment was not strictly followed in this 
particular, the variation did not interfere with any of the duties 
which he was appointed to perform, and was not of essential im- 
portance. There is something unexplained about Rosenfeld’s de- 
sertion of the arbitration after he had commenced it. Evidence was 
given by Reinhardt as follows: “The witness testified on cross- 
examination that he told Traub that he would have to go into 
arbitration. He was acting for the plaintiffs. It was after the offer 
of $816 had been made and refused that arbitration was spoken of. 
I understood from Mr. Hewes that he was acting for all four com- 
panies. I told Mr. Traub that they would have to eater into an 
agreement of arbitration, and he said, ‘ All right.’ He asked me to 
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attend to it. I told him I would.” Baetjer, the umpire, testified 
that on the second day of the appraisement he received from 
Rosenfeld the following telegram: “Baltimore, Md., Aug. 10th, 
1893. ToJ.G. Baetjer, c/o J. Traub & Bro., Union Bridge, Md.: 
Reinhardt is dissatisfied as matters stand. Best make no appraise- 
ment until you see him. Jos. Rosenfeld.” The ascertainment of 
the amount of the loss by appraisement was a condition precedent 
to the payment of the sum of money for which the insurance com- 
pany was liable. And it was the duty of each of the parties to the 
contract of insurance to select an appraiser. If the insured should 
refuse to perform this duty, he would be disabled to recover in a 
suit on the policy; and, of course, it is necessarily implied that the 
appointment of an appraiser should be made in good faith, with the 
purpose and intention, so far as it depended on the parties, that the 
appraisement should be duly made. If the insured should interfere 
tu prevent it, or should in any way cause it to be defeated, the 
consequences would be the same as if he had refused to make an 
appointment. The withdrawal of the appraiser appointed by the 
insured without any apparent good reason and with no explanation 
except such as is given by the telegram above mentioned, ought to 
have been the subject of an inquiry by the jury. It ought to have 
been left to them to determine whether the failure of the appraise- 
ment was in any way caused by the agency or procurement of the in- 
sured; that is, supposing that they found as a fact the sending of 
the telegram, and that it was caused or authorized by Reinhardt, 
and that Reinhardt was attending to this business in behalf of the 
insured by their request, as he testified, on the hypothesis that 
Reinhardt was their agent, they would be responsible for his action; 
and if it caused the failure of the appraisement there can be no 
recovery in this suit. Because this inquiry was not submitted to 
the jury in any of the plaintiffs’ prayers the judgment must be 
reversed. If the appraisement failed without the fault of the in- 
sured, the failure would not be any impediment to their right of 
recovery, if they could maintain their suit on other grounds. 

The question of waiver was decided on the former appeal, and on 
this point the plaintiffs’ first prayer was correct; but there was error 
in stating that a verdict ought to be rendered for the plaintiffs on 
the facts stated. The award was void for the reasons which we have 
stated. It would not have been invalidated, however, by the finding 
of the facts set forth in the plaintiffs’ second prayer. The defend- 
ant’s second prayer was granted. All of its other prayers were 
properly refused, for reasons which will appear from what has been 
stated. There were seven exceptions by the defendant to the 
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admission of evidence. If the question by defendant in the first 
exception was intended to put the appraisement in evidence, it was 
properly overruled. It could not be proved in that way. The paper 
itself ought to have been produced, or its absence accounted for, 
according to the rules of evidence. We do not perceive that it 
would have been relevant in any other aspect of the case. In the 
second exception one of the plaintiffs, who had been examined in 
behalf of himself and partner, was asked “if he ever refused to 
accept any amount of money that was agreed upon for their loss 
after the refusal to accept eight hundred and odd dollars.” As the 
case had been presented by the evidence, it did not appear in what 
way the refusal of the plaintiffs to accept a sum of money was a 
matter of importance. The question in the third exception was an 
attempt to prove by parol the contents of a written instrument; that 
is to say, the award of the appraisers. In the fourth exception the 
witness was asked by the plaintiff to state the value of the stock of 
goods in the store of the insured in February or March, 1893. The 
tire took place on the 23d of July of the same vear. But one of the 
plaintiffs had already testified that the value of the goods in the 
store ut that time was about the same that it was on the 23d of 
February. We may notice that the answer of the witness is not 
stated in this exception. There was no error in permitting the 
question to be asked. In the fifth exception, after the witness 
Reinhardt had testified that one of the Traubs had asked him to 
attend to an agreement for arbitration for him, and that he had 
agreed to do so, he was asked by the defendant, “ What did you do 
in pursuance of the power that was delegated to you, or the request 
that was made to Mr. Traub & Bro. towards procuring an appraisal 
to be made in this matter?” The court refused to allow the question. 
The question is different from the one in the first exception. It in- 
quired into the personal action of the witness, and tended to throw 
light on his connection with the appraisement. It might have been 
more pointed and specific, but it covered in a general way every- 
thing that he had done in the matter; and if he had in any way 
interposed to defeat the appraisement the question applied to his 
conduct in that particular. It was germane to the matter about 
which he was testifying. There was error in refusing to permit the 
question to be asked. In the sixth exception the witness Russell 
was asked, “Did Mr. Samuel Reinhardt say to you, somewhere in 
the rear of the store, on the occasion you met him there, that Traub’s 
books were wrong; that he had no such stock as he claimed; and 
that his charges were erroneous, or something to that effect?” and 
the court refused to permit the question to be answered. Reinhardt 
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had already testified on cross-examination that he supposed that he 
had a conversation with Russell, though it was mostly with Hewes, 
and that he did not “remember having any conversation especially 
with Mr. Russell; did not say to Mr. Russell that he had told Traub 
that his books were wrong, and that he had no such stock as he 
claimed to have. Never said anything to him or Mr. Hewes about 
stock being overestimated by Mr. Traub.” He was speaking in 
reference to a meeting that he and one of the Traubs had with 
Hewes and Russell on the 28th of July in reference to this business, 
He had given evidence on his direct examination tending to prove 
that the stock of goods in the store of the plaintiffs at the time of 
the fire was worth from six to seven thousand dollars, thereby 
corroborating the evidence of Julius Traub. We think that a 
sufficient foundation had been laid in the cross-examination of this 
witness to permit the introduction of this evidence to contradict 
him. This testimony ought to have been admitted if the question 
had not been leading in its form: 1 Greenl. Ev., § 435. In the 
seventh exception the defendant made a motion to strike from the 
evidence the inventory of the plaintiffs. The court, in effect, de- 
cided that the inventory was not in evidence. For the errors 
mentioned, the judgment must be reversed. Reversed, and new trial. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


BENEVOLENT Soctery—LiaBitity ON CERTIFICATE. 


In the case of Monroe vs. Providence Permanent Firemens’ Relief 
Association, decided by the Supreme Court of Rhode Island, June 
8, 1896, a by-law provides that in case of the death of a member it 
would pay to “widow, child or children, parent or parents,” in whole 
or in part in such proportions to each as shall have been assigned 
by the member in writing. It was held that, in the absence of any 
assignment, the whole was payable to the parties in the order 
named. 


SvuBproGaTIon—CoLLiIsIon. 


In the case of the Codigan Transit Co. vs. The Majestic, decided 
by the U.S. District Court, Northern District of Illinois, March 16, 
1896, it was held that where some of the underwriters who under- 
wrote the vessel in fault, also underwrote the other vessel concerned 
in a collision, and damages to the latter had been paid by the un- 
derwriters, this did not render ii a suit by the parties against them- 
selves, which called for dismissing a libel for the collision. 
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SUPREME COURT OF MINNESOTA. 


HALE 
v8. 
LIFE INDEMNITY & INVESTMENT CO.* 


This is an action on a life-insurance policy assigned by the assured to the 
plaintiff, his creditor, as her interest might appear. Held, that the plain- 
tiff had an insurable interest in his life, and continued to hold the policy 
as security for her debt, although she surrendered the original note evi- 
dencing her debt, and took other notes of the assured, and that the evi- 
dence was sufficient to sustain a finding that the new notes were taken in 
lieu, and not in payment, of the original note and debt. 

Held, Further, that the plaintiff, if entitled to recover on the policy, was enti- 
tled to the full face value thereof, although a portion of her debt was not 
due at the time of the trial. 


Where the issue is whether a person did a certain act,—for example, commit- 
ted suicide,—his declarations, made at or about the time he is alleged to 
have done the act, to the effect that he intended to do it, are admissible 
as original evidence, if made under circumstances precluding any sus- 
picion or misrepresentation. But held, in this case, that such declara- 
tions made two years before the alleged act were too remote, and the trial 
court did not err in excluding them. 


Held, That certain rulings of the trial court, excluding evidence as to the 
declarations of the assured as to his health made prior to his application, 
were, if erroneous, corrected by afterwards allowing the defendant to 
give such evidence. 

The defendant offered in rebuttal certain written statements of the assured 
as to his intemperate habits. Held, that their admission at the time they 
were offered was a matter of discretion with the trial court, and that it 
did not err in excluding them. 


The court instructed the jury that the presumption was that the policy was 
valid, until the contrary was made to appear, and added, “‘ This is only 
one form of saying that the burden of proof rests upon the defendant, and 
not upon the plaintiff, to show that the policy is not a legal and binding 
contract, as it purports to be.” Held, that the instruction as a whole 
was not erroneous. 


The assured warranted the truth of his answers made in his application, and 
the trial court instructed the jury that he was bound to answer accu- 
rately so far as he undertook to answer, but that his warranty could not 
be extended beyond his answers as actually given. Held, that the in- 
struction was correct, and that certain requests to charge, which were 
not in harmony therewith, were properly refused. 


Evidence considered, and held that it sustains the verdict. 


James O. Pierce, for Appellant. 
Larrasee & Gammons, for Respondent. 
Srart, C. J. 
This is an action on a policy of life insurance, in the sum of $10,- 
000, issued by defendant to James B. Rouse, upon his own life, on 
September 7, 1892, and assigned to the plaintiff. The assured died 
November 25, 1893; and plaintiff, claiming an insurable interest in 
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his life, made and furnished proofs of his death to the defendant, 
and demanded payment of the policy to herself, by virtue of such 
assignment. Payment was refused. These facts are duly alleged 
in the complaint. The answer admits the making of the policy, and 
alleges that the assured committed suicide. This phase of the de- 
fense was considered on a former appeal in this case. The answer 
also alleges, among other defenses, that the warranties on the part 
of the assured, contained in his application for the insurance, were 
false, in the following particulars: He had been, prior to such appli- 
cation, subject to the disease of dyspepsia, grossly intemperate in 
his habits as to the use of intoxicating liquors, and addicted to the 
morphine habit. He was not in a sound physical condition, and 
not a fit subject for life insurance, to his own knowledge; and, 
further, that his answers to questions as to the causes for which he 
had sought medical advice, and the names of his physicians, were 
false. The reply denies these allegations of the answer. Plaintiff 
had a verdict for the full amount of the policy, and the defendant 
appealed from an order denying its motion for a new trial. The 
defendant’s assignments of error may be classified under three gen- 
eral heads: The rulings of the trial court as to the admission and 
rejection of evidence; its rulings in giving and refusing instructions 
to the jury; the sufficiency of the evidence to support the verdict. 

1. Assignments of error 9 and 10 raise the question of the cor- 
rectness of the trial court in receiving in evidence plaintiff’s Exhib- 
its C (the proofs of death) and J (the notes of the assured, indorsed 
to the plaintiff). They were properly received in evidence as tend- 
ing to establish the plaintiff ’s cause of action, and that, as a creditor, 
she had an insurable interest in the life of the assured. Whether 
she established such interest will be hereinafter referred to. 

Alleged errors 14, 15, 16, and 17 challenge the correctness of the 
ruling of the court in excluding testimony as to the declarations of 
the assured on the subjects of suicide and his health. The defend- 
ant offered to show by the witness Jaggard that in October and De- 
cember, 1891, the assured, in connection with a conversation as to 
his financial condition, said to the witness, in substance, “If you 
press me now upon the claim you hold against me, I will commit 
suicide,” and that he further said in that connection, “If at any 
time I get severely pressed in the future, financially, I will com- 
mit suicide.” The defendant claims that this was competent 
evidence on the question whether the assured died by his own vol- 
untary act. It is true that, when the question is whether a person 
did a certain act, his declarations, oral or written, made prior to and 
about the time he is alleged to have done the act, to the effect that 
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he intended to do it, are admissible as original evidence, if made 
under circumstances precluding any suspicion or misrepresentation: 
Insurance Co. vs. Hillmon, 145 U.S., 285; Com. vs. Trefethen, 157 
Mass., 180. The rule rests upon the basis that where the inquiry is 
whether a party did an alleged act,—for example, commit suicide,— 
and there is evidence in the case tending to show that in fact he did 
do the act, proof that he had formed a previous intention to do it is 
material and competent, as tending to corroborate such evidence 
and support the theory of suicide. Such intention is a fact to be 
proven, and may be established by the declarations of the party 
made at or about the time it is claimed the act was done. The cases 
cited fully sustain the rule, and illustrate its limitations. The 
declarations must, in order to be admissible in evidence, bear a rea- 
sonably close relation, in point of time, to the alleged act. The 
reason for the rule suggests and enforces the necessity of this rela- 
tion between the declaration of the party and the doing of the al- 
leged act by him. They must be so near in point of time as to 
justify a reasonable probability, in connection with the other evi- 
dence in the case, that the party in fact carried his declared inten- 
tion into execution. No definite rule applicable to all cases can be 
laid down as to when, and when not, such declarations will be re- 
ceived. It is a matter largely in the sound discretion of the trial 
court in each particular case. The cases cited and relied on by the 
defendant are not in conflict with the views we have expressed. In 
the case of Smith vs. Benevolent Soc. (123 N. Y., 85), a series of acts 
and declarations of the assured, covering a period of nearly a year 
before his death, were admitted in evidence in support of the de- 
fense that, in pursuance of a deliberately planned scheme to defraud 
the defendant and other insurance companies, the assured procured 
insurance on his life in 36 companies, to the aggregate amount of 
$285,000, and consummated the fraud by suicide. The issue was 
not that he had committed suicide in violation of any stipulations in 
the policy, for it contained none, but fraud in procuring the policy 
was the issue, and great latitude was properly allowed in the admis- 
sion of evidence to prove the fraud. Evidence of continued acts 
and declarations of the assured up to the day before his death were 
received as a part of the chain of circumstances tending to prove 
the fraud, and as a part of the history of it; in short, as a 
part of the res geste. The case is so radically different, as to the 
issues and facts, from the one at bar, that it is not in point. The 
cases 0 Hathaway’s Adm’r vs. Insurance Co. (48 Vt., 335) and 
Hartman _ Insurance Co. (21 Pa. St., 466) are not relevant to the 
question we are considering. In the first case the declarations 
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received in evidence were made some two weeks before the assured 
committed suicide, and were received on behalf of the plaintiff as 
tending to show that the assured was insane when he suicided. In 
the second case, declarations of the deceased, offered on behalf of 
the plaintiff to rebut the evidence tending to show suicide, were 
rejected. The declarations received in Com. vs. Trefethen (157 
Mass., 180) were made the day before the death of the party mak- 
ing them. The declarations of the assured, here in question, were 
made in the fall of 1891,—a year before the policy was issued, and 
two years before his death,—and were no part of the res geste, and 
were too far removed, in point of time, from the death of the as- 
sured, to justify any reasonable inference that his death was the 
execution of such alleged declared intent. The trial court, in its dis- 
cretion was fully justified in excluding evidence of such declarations. 

It is further claimed that the court erred in excluding declarations 
on the subject of his health made by the assured prior to the issu- 
ance of the policy. The first of such alleged errors is the ruling of 
the court in sustaining an objection to the defendant’s question to 
the witness Jaggard, who testified that he met the assured in the 
fall of 1891. The question was, “You may state what he stated to 
you in regard to the condition of his health at that time.” Other 
than as may be inferred from the question, the record does not dis- 
close what declarations of the assured the defendant desired to 
prove. Whether the ruling on this particular question was correct 
or not, we need not stop to inquire; for it appears from the record 
that the witness was subsequently, and during his examination in 
chief, allowed to, and did, testify fully as to the subject-matter of 
this question. The witness testified that he had seen the assured 
when he was sick, and described bis appearance and symptoms, and 
continued as follows: “Q. Did he make any complaint as to whether 
he was suffering? A. Yes, sir. Q. What did he say with reference 
to his sickness, if anything? A. I asked Mr. Rouse, on a number of 
times, what was the matter with him. I might say that, and he re- 
plied a number of times to me that he had been prostrated by 
nervous dyspepsia. Q. Did he complain of any particular pain at 
any of these times,—I am confining myself now to Minneapolis? A. 
Except as I have stated, I don’t recall. Q. Did he at the same time 
state what the length or duration of this nervous dyspepsia had 
been? <A. Yes; I think he did. I think Mr. Rouse talked to me 
pretty freely about his physical condition.” The witness gave 
further testimony along the same line, and the whole subject of the 
assured’s health, and his statements as to the same, appear from 
the record to have been gone into just as fully as the defendant de- 
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sired. The defendant, however, now claims that the evidence ad- 
mitted “was far from identical with that sought to be introduced 
and excluded.” This may be true, but we can only deal with the 
record, and, in the absence of any offer or statement as to what was 
sought to be proven by the question, the objection to which was sus- 
tained, it clearly appears that the ruling of the court, if error, was 
harmless, for the reasons suggested. For similar reasons, there 
was no error in sustaining the objection to the question to the wit- 
ness Green, which was as follows: ‘Did you have any talk with 
Rouse, or did he make any statements to you, concerning his condi- 
tion of health, that day?” This was merely a preliminary question, 
and wholly immaterial, unless, in case of an affirmative answer, it 
was followed by the further question as to what the statements 
were. Assuming—what does not appear from the record—that it 
was the purpose of the defendant to follow the question with others, 
for the purpose of eliciting material evidence, we are of the opinion 
that the question was substantially answered in response to the two 
questions which immediately followed: “Q. Did you observe any- 
_ thing concerning his condition of health or strength on that day? 

A. No, sir. Q. Did he make to you any complaints of any physical 
ailments on that occasion? A. No, sir.” ° 

One of the defendant’s witnesses (Sniffen) testified that he visited 
and saw the assured on several occasions in the year 1891, when he 
appeared to be sick; and the witness was asked what the assured 
stated, on each of the occasions, as to the nature of his illness. The 
form of the question was substantially the same in each case, and 
was, “ What did he say, if anything, about the nature of his illness?” 
The court sustained the plaintiff's objections to these questions. 
But the witness was permitted afterwards to, and did, answer the 
questions fully; and if the original ruling was error it was corrected, 
and the defendant was not prejudiced. But the defendant claims 
that what was subsequently testified to by the witness was not all 
that the assured said as to his then present condition of health. The 
record does not justify the claim. The subsequent testimony re- 
ferred to is as follows: “Q. During the different times that you saw 
Mr. Rouse sick in the year 1891 and in January, 1892, did Mr. Rouse 
say anything to you about the nature of his illness? The Court: I 
want the witness to understand that he is to tell what Mr. Rouse 
said he was then suffering with. Witness: That is what I under- 
stand the question. The Court: That is upon these occasions when 
you found him sick as you have described him. Witness: Yes, sir. 
Q. What did he say he was suffering with? A. His ‘old stomach’ 
trouble. Q. Did he say that upon each of the times that you saw 
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him in the year 1891? A. No,sir. Q. Which of these occasions 
did he say that? A. On the majority of them. He always referred 
to stomach trouble. When he was at my house, for instance, he had 
to open his vest, complaining that he couldn’t stand the pressure on 
his stomach. He complained of dyspepsia, and, of course, severe 
cramps, but invariably it was referred to as ‘stomach trouble.’ Q. 
Yes; stomach trouble,—the old stomach trouble. A. Yes; stomach 
trouble. He told me that in the Holmes Hotel, the first time I 
wanted to have a physician in the New York Life attend him. He 
said, ‘No; he knew just what to do for it. Q. Now, what did he 
say at that time about its duration? (Same objection.) The Court: 
That comes within the rule. He may answer to show knowledge 
that he had this trouble. A. He stated specifically that he had had 
it for along time. Q. Now, did he state that at each of the times 
when you saw him in March, April, June, and October,1891? A. 
Yes, sir; he stated literally that. It might have been the difference 
of a line, but he stated literally the same thing, because I continued 
the conversation, ‘How are you feeling ?’ or ‘How are you getting 
along? or something of that sort.” The witness gave further testi- 
mony as to the assured’s then physical condition, and his statements 
as to such condition, and there is no suggestion that he did not tes- 
tify to all that the assured said to him. If it was error to sustain 
the objections to the original questions, the error was cured by sub- 
sequently permitting the witness to testify fully in the premises: 
Merriam vs. Lumber Co., 23 Minn., 314. 

The defendant offered in rebuttal certain written statements made 
by the assured to the Keeley Institute relating to his intemperate 
habits. The offer was objected to on the ground, among others, 
that it was not proper evidence in rebuttal, and the court sustained 
the objections. This ruling is the basis of defendant’s assignments 
18 and 19. The offered evidence, if admissible at all, should have 
been offered as original evidence in support of the defendant’s main 
case in its defense. It was not proper rebuttal evidence, and 
whether it should have been received at the time it was offered, be- 
cause of the fact that the defendant did not discover its existence 
until after it rested its defense, was a matter resting in the discre- 
tion of the trial court. It was not an abuse of the discretion to re- 
fuse to receive it. Assignment No. 20 is not regardable. The ruling 
complained of was correct for the reason that the question was not 
proper cross-examination. 

2. Assignments of error 6 and 7 relate to the instruction of the 
court, and its refusal to instruct, as to the plaintiff ’s insurable inter- 
est in the life of the assured. The policy was assigned by Rouse to 
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the plaintiff as her interest might appear. There is evidence in the 
case tending to show that the plaintiff held the note of her son-in- 
law, Woodruff, indorsed by Rouse before its delivery, for the sum of 
$10,000 loaned by her to Woodruff to enable him to purchase a one- 
half interest in Rouse’s business, which he did. The assignment in 
question was made to the plaintiff to secure this debt. Subsequently 
Rouse repurchased the interest sold to Woodruff, and executed to 
him therefor 100 notes of $100 each, which Woodruff indorsed to 
the plaintiff, and bis $10,000 note, with Rouse’s indorsement thereon, 
was surrendered. The defendant claims that this transaction con- 
stituted a payment of Rouse’s original debt, which the policy was 
given to secure, and her insurable interest ceased. The plaintiff 
claims that Rouse’s liability on the original debt was never paid, but 
that the new notes were substituted in place of the old one. The 
trial court instructed the jury, in substance, that the burden was 
upon the plaintiff to establish her claim that the new notes were 
taken as a substitute for the old one of $10,000, and that she con- 
tinued to hold the policy as security for the payment of the new 
notes up to the date of Rouse’s death; that, if the plaintiff had failed 
in this, she could not recover; but, if the new notes were so substi- 
tuted for the old one with the consent of the parties, then the plain- 
tiff was entitled to recover, unless the defendant had established one 
or more of its affirmative defenses. If there is evidence in the case 
fairly tending to support this claim of the plaintiff, the court did not 
err, either in the instruction given, or in refusing the defendant’s 
requested instruction. We have examined the evidence on this 
point, and are of the opinion that the evidence justified the 
instructions of the court. ‘ 

The court also instructed the jury that, if the plaintiff was enti- 
tled to recover anything, she was entitled to the face value of the 
policy, and interest, and refused the defendant’s request to limit 
the amount of the recovery to the amount actually due on her notes 
at the commencement of this action, or at the time of trial. This is 
the basis of the defendant’s assignments of error Nos. 11, 12, and 
13. The instruction and ruling of the court were correct. The 
amount of the plaintiff’s notes against the assured exceeded the face 
of the policy. But the defendant claims that, although the plaintiff 
established the fact that she held the policy to secure her debt, yet 
she was not entitled to recover the full amount of the policy, be- 
cause the larger portion of her notes had not matured at the time 
of the trial. Whether the notes were due or not is no concern of 
the defendant. That is a matter to be adjusted between the plain- 
tiff and the personal representatives of the deceased. The cause of 
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action is not on the notes, but on the policy. That was due when 
the action was commenced, and the cause of action thereon against 
the defendant is single, and not divisible into as many separate 
causes of action as the plaintiff held notes against the assured. The 
whole of the plaintiff’s notes, due or to become due, were secured 
by the policy; and, when she collects the amount due from the de- 
fendant on the policy, questions as to its application or retention as 
security for notes not due, in place of the policy, do not interest the 
defendant. Even if the amount of the plaintiff’s notes was less than 
the face of the policy, she would be entitled to recover the full 
amount due on the policy, and would hold the surplus for the 
personal representatives of the assured: Bliss, Ins., § 328. 

The trial court also instructed the jury, in effect, that the pre- 
sumption was, until the contrary was made to appear, that the policy 
was a valid legal instrument, and binding upon the defendant, and 
in the same connection said, “This is only one form of saying that 
the burden of proof rests upon the defendant, and not upon the 
plaintiff, to show that the policy is not a legal and binding contract, 
as it purports to be.” The defendant excepted to so much of the 
instruction as stated that a presumption exists that the policy is a 
binding contract upon the defendant until the contrary appears. 
The charge, as a whole, was correct. The court stated to the jury 
exactly what he meant, by saying that the policy would be presumed 
to be valid until the contrary appeared. The burden was on the 
defendant to make the contrary appear: Chambers vs. Insurance 
Co. (Minn.) 

Alleged errors No. 4 and 5 are to the effect that the court erred 
in refusing the defendant’s first and second request for instructions 
tothe jury. These requests are practically the same, and refer to 
the claim of the defendant that assured gave false answers to ques- 
tions put to him by its medical examiner as to the physicians he had 
consulted, and for what ailments. For a clear understanding of the 
questions raised by these requests, it is necessary first to refer to the 
application of the assured, which contained the questions and an- 
swers upon which the requests were based. It was agreed by the 
assured that all the statements and answers made by him in his ap- 
plication, as well as those made to the defendant’s medical examiner, 
were warranted by him to be true. There was no warranty that the 
answers were ful! and complete, but that the answers, as given, were 
true. Under this agreement the assured was bound to answer ac- 
curately and truthfully only in so far as he undertook to answer, and 
his warranty could not be extended beyond his answers so actually 
given. Ifa question was not answered, there was no warranty, and, 
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if only partially answered, the warranty cannot be extended beyond 
the answer, for it can only be predicated on the affirmation of some- 
thing not true: Dilleber vs. Insurance Co., 69 N. Y., 256. The trial 
court instructed the jury in accordance with these views, the correct- 
ness of which is practically conceded by defendant; but it is claimed 
that they have no application to this case, because the assured in his 
answers to the questions as to what physicians he had consulted, and 
what for, stated, in effect, that those named were the only ones that 
he had consulted; hence, if in fact he had consulted others, there 
was a breach of his warranty that those named were all of the physi- 
cians consulted. Even if this is a proper construction of the as- 
sured’s answer, still, as we shall presently see, the rule we have 
stated is a conclusive answer to the claim that it was error to refuse 
the defendant’s first and second requests. The applications con- 
sisted of two parts, one on each side of the same sheet of paper. 
The first part consisted of questions and answers to and by the as- 
sured. The second part was the report of the defendant’s medical 
examiner, which also consisted of questions to and answers by him. 
Question No. 12, in part 1, and its answer, were substantially as fol- 
lows: “For what have you sought medical advice during the past 
seven years? Dates? Duration? Physicians consulted? Answer. 
Malaria in Kansas, and la grippe,—first, 1888; second, 1891. One 
week, malaria. Dr. J.S. Oldham. La grippe, one week. Dr. An- 
derson.” Under the head of “ Remarks ” the assured further stated 
as follows: “In 1891 had enlargement of liver, lasting four months. 
The principal effect was that of indigestion. Fully recovered.” 
Subdivision No. 15 of the medical examiner’s report contained the 
following question and answer: “ When and for what has medical 
advice been sought within the last three years? Answer. Only as 
stated above.” The claim of the defendant is that this answer 
must be read into the answer to question No. 12, so that his answer 
as to what physicians he had consulted must be construed as if it 
read only Dr. Oldham in 1891, and Dr. Anderson in 1891. This is 
not the reasonable construction of these answers. The question to 
the medical examiner did not call for the names of the physicians 
consulted but only for the time when, and the ailment for which, 
medical advice had been sought, and the answer, “Only as stated 
above,” refers to his previous statements as to the subject-matter of 
the question, viz. for la grippe in 1891, and for enlargement of 
liver in 1891, resulting in indigestion. But, as already suggested, 
the requests for instructions now under consideration were properly 
refused, upon the defendant’s own construction of these answers in 
the application. As the requests refer to the same subject, and the 
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defendant claims that at least the second one should have been 
given, it is only necessary to here quote the second, which was in 
these words: “If you find that James B. Rouse, in answer to the 
question put to him by the medical examiner who made examina- 
tion for insurance with reference to the policy here sued on: ‘(a) 
For what have you sought medical advice during the past seven 
years? (b) Dates? (c) Duration? (d) Physician consulted ?’— 
stated that he had sought medical advice of Dr. J. E. Oldham, in 
1888, for malaria, and of Dr. Anderson, in 1891, for la grippe, and 
made no further answer, and if you find that said Rouse had, at 
any time within seven years to the said medical examination and 
his giving said answers, sought medical advice from, and had been 
treated by, any other physician or physicians than those named by 
him, you are instructed that the facts so found by you vitiated and 
rendered void the contract of life insurance sued on in this case, 
and your verdict will be for the defendant.” It is apparent on the 
face of this request that it does not state the law applicable to this 
case correctly ; for, if the assured made “no further answer ” to the 
question referred to in the request, it follows that he did not answer 
that the physicians named were the only ones whom he had con- 
sulted within seven years, and his warranty could not be extended 
beyond his answer as given. If, as the defendant claims, the an- 
swer to the question to the medical examiner, “ When and for what 
has medical advice been sought within the last three years ?” “Only 
as stated above,”—so qualified the answer to the question recited in 
the request that it was the equivalent of a statement that he had 
sought within the last three years medical advice only of the physi- 
cians named in his answer, the words, “ No further answer,” should 
have been omitted, and the question of the medical examiner, and 
answer thereto, in substance or effect, should have been included in 
the request, and the time limit within which the assured sought ad- 
vice from other physicians should have been three, instead of seven 
years. The words in the request, “and made no further answer,” 
negative the idea that the instruction rested on any other answer 
except the one therein recited. The requests were properly refused 
for both reasons which we have suggested. 

3. The remaining assignments of error meriting consideration re- 
late to the sufficiency of the evidence to support the verdict. The 
volume of the evidence forbids any extended analysis of it. The 
claim of the defendant is that the assured, prior to his application 
for insurance, was subject to the disease of dyspepsia ; that he was 
a man grossly intemperate in his habits, addicted to both the drink 
and morphine habit, and was not to his own knowledge, a fit sub- 
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ject for life insurance ; and that this claim was established on the 
trial by clear and uncontradicted evidence ; therefore the court 
erred in its refusal to dismiss the action at the close of the plain- 
tiff’s evidence, and also in refusing to direct a verdict for the de- 
fendant at the close of the evidence. If the defendant’s premises 
are correct, its conclusion follows as a logical sequence. Its prem- 
ises, however, rest upon the assumption of the absolute credibil- 
ity of its witnesses, and that there was no contradictory evidence. 
The subject of the inquiry related to the habit of eating opium or 
morphine, not to the proper occasional use of the drug, and to his 
habit or practice of immoderate drinking or overindulgence in 
liquors, and not to the moderate use of them. The defendant in- 
troduced evidence tending to show specific acts and declarations 
on the part of the assured, and other evidence as to his physical 
condition, which, if absolutely credible and uncontradicted, would 
justify, if not require, the jury to find that he was addicted to the 
drink and morphine habit and did have the dyspepsia when 
he made his application. But the credibility of several of the 
defendant’s witnesses’ cannot be assumed, for the record discloses 
circumstances connected with them and their evidence which made 
the question of their credibility one for the jury. A large part of 
the evidence on the part of the plaintiff, of necessity, was general 
in its character, and consisted of the testimony of the wife of the 
assured, his intimate friends, and business and social associates, in- 
cluding doctors, and druggist who knew him intimately, and his 
habits, tending to show the state of bis health, and that he was not 
addicted to the drink or morphine habit. The plaintiff also gave 
evidence tending to contradict the testimony of some of the de- 
fendant’s witnesses as to certain alleged specific acts of excessive 
drinking on the part of the assured, by showing that he was not 
present at the time and place stated. The defendant claims that 
the general evidence we have referred to was purely negative, and 
must be disregarded, because it does not directly contradict its evi- 
dence as to specific acts of the assured. The evidence given by the 
plaintiff was certainly competent. It tended indirectly to contradict 
the evidence on the part of the defendant, for it tended to show 
that it was improbable that the assured conducted himself as 
charged, and was addicted to the drink and morphine habit. It 
wasa question for the jury to determine whether a man could be 
addicted to these habits, and grossly intemperate, and his family 
and his intimate business and social associates not discover them. 
It cannot be assumed that he could have thus concealed these 
habits, if he in fact had them, for as surely as the dyer’s hand is 
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subdued to what it works in will the drink or opium habit proclaim 
itself in its victim’s face and form. Outraged nature places an in- 
delible and legible mark of identification upon the opium eater and 
the drunkard, and he cannot long conceal his identity. We are of 
the opinion that the trial court did not err in refusing to take this 
case from the jury, and that the verdict is sustained by the evi- 
dence. Order affirmed. Mitchell J. took no part. 


SUPREME COURT OF TEXAS. 


BROWN 
v8. 


PALATINE INS. CO.* 


The policy stipulated that a set of books showing the cash and credit sales 
should be kept in a fireproof safe, and in case of failure to produce them 
the policy should be void. Such sales were daily entered on small books 
from which they were transferred to the regular books which were kept 
in the safe and produced. The sales of the day preceding the fire had not, 
however, been transferred when the small books were burned. 


Held, That this was not a violation of the policy provision. 


M. B. Tempteton and Crawrorp & Crawrorp, for Plaintiff in Error. 

Morean & Tuompson, for Defendant in Error. 

Browy, J. 

The Palatine Insurance Company, of Manchester, England, issued 
to N. Brown, on his stock of goods, an insurance policy for the sum 
of $1,500, which contained the following condition :-— 

The insured, under this policy, covenants and warrants to keep a set of 
books showing a record of business transacted, including all purchases and 
sales both for cash and credit, together with the last inventory of the stock 
insured, and further covenants and warrants to keep such books and inven- 
tory securely locked in a fireproof safe at night, and at all times when the 
store mentioned in the within policy is not actually open for business, or in 
some secure place not exposed to a fire which would destroy the house where 
such business is carried on; and in case of loss the assured warrants and cove- 
nants to produce such books and inventory, and in the event of a failure to 
produce the same this policy shall be deemed null and void, and no suit or 
action at law shall be maintained thereon for such loss. 

The defendant insurance company pleaded that plaintiff had 
failed to keep and produce the set of books required by the terms 
of the policy, whereby the policy was forfeited. Plaintiff kept and 
produced a set of books which were in compliance with the require- 


* Decision rendered, May 25, 1896. 
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ments of the policy, except that the sales for the day on which the 
fire occurred were entered by the clerks on small books known as 
* blotters,” as usual, which it was customary to transfer to books of 
more substantial character, but the blotters for that day were left 
out of the safe, and destroyed by the fire, and the sales had not been 
entered upon the journal. The books showed the sales on credit 
for the three preceding days to have been, respectively, $65, $70, 
and $76. The fire occurred without fault on the part of plaintiff, 
and he had on hand at the time goods to an amount sufficient to 
entitle him to recover the amount of the judgment of the district 
court, if the policy was not forfeited. Trial was had below before 
the judge, who found that the books kept by plaintiff complied with 
the requirements of the policy, and gave judgment for plaintiff for 
$1,353.12, which was reversed by the court of civil appeals, and 
judgment rendered in favor of defendant. 

In the construction of policies of insurance, the same rules of law 
will be applied as in the same construction of contracts made be- 
tween individuals under like conditions, and no greater strictness is 
required in the performance of the one than the other: Hoose vs. 
Insurance Co., 84 Mich., 317; Insurance Co. vs. Cherry, 84 Va., 75. 
It is often said that a warranty in an insurance policy must be 
strictly complied with, and sometimes it is said that it must be liter- 
ally fulfilled; but this is no more true of that character of contract 
than of others, and means no more than that when the language is 
clear it must be performed as expressed, which is equally true of all 
kinds of written undertakings. The same is true of such instru- 
ment when the language calls for construction; for when the mean- 
ing and intent are arrived at, whether it be explicitly expressed in 
the words, or derived from them and attending circumstances, 
that intention must govern, in enforcing the contract: Goddard 
vs. Insurance Co., 67 Tex., 71. It is, however, unnecessary for us to 
discuss the question as to whether the compliance must be strict, 
or may be substantial; for in the case now before us the real 
question is, what did the parties intend to prescribe as the measure 
of duty on the part of the insured in keeping the books? Did the 
insured undertake to keep a set of books absolutely correct, by the 
entry of every business transaction, and of the sale of each article of 
merchandise? It is not so written in the policy, and can only be 
claimed as the intention of the parties, to be ascertained from a 
construction of the language used. Since the language calls for 
construction to determine what the parties intended, that con- 
struction must be governed by the following familiar rules of law: 
First. The language, being selected and used by the insurer to 
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express the terms and conditions upon which it issued the policy, 
will be strictly construed against it, and liberally in favor of the 
insured. If the words admit of two constructions, that one will be 
adopted most favorable to the insured: Wood, Ins., § 60; Bliss 
vs. Insurance Co., 87 Tex., 551; Goddard vs. Insurance Co., 67 
Tex., 71; Insurance Co. vs. Hazlewood, 75 Tex., 347. Second. The 
language used must be construed according to the evident intent of 
the parties, to be derived from the words used, the subject-matter 
to which they relate, and the matters naturally or usually incident 
thereto: Wood, Ins., §§ 182-187; Whitney vs. Insurance Co., 72 N. 
Y.,117. Third. Forfeitures are not favored by the law, and if the 
language used is fairly susceptible of an interpretation which will 
prevent a forfeiture, it will be so construed: 1 Wood, Ins., § 181, 
p. 436. 

The subject to which this warranty relates is the keeping of a set 
of books in a mercantile business, in which the sales were to be 
made and recorded by a number of clerks, and, when so made, to 
be transferred by other employees. In other words, it was a busi- 
ness to be transacted for the insured by employees. It is a matter 
of common knowledge that absolute accuracy in such business is 
unattainable, and it would be perhaps an impossible thing to find a 
set of books which would show the transactions of such business 
with the accuracy claimed by the insurance company. These things 
must have been in contemplation of the parties when the contract 
was made, and it will not be presumed that the parties intended to 
prescribe that which was practically impossible. A substantial per- 
formance of the contract would suffice in such case; that is, the 
contract is to be construed as including no more than could be rea- 
sonably expected of the insured: Wood, Ins., §§ 187-189. The 
purpose of introducing the warranty into the policy should also be 
considered, in construing its language, and in determining whether 
or not the intent and meaning of the language had been complied 
with, in the manner of keeping the books. The evident object on 
the part of the insurance company was to require of the insured to 
preserve such evidence as would enable it, with reasonable cer- 
tainty, to arrive at the amount of loss, in case the property should 
be destroyed by fire, and it should be called upon to perform its 
contract of insurance, and thereby to guard itself against fraudu- 
lent and wrongful claims. If the books kept and produced by the 
insured served the purpose in view, it should be held a compliance 
with the contract. Considering the language used, the character of 
the business, and the purposes to be served, we think that the in- 
sured had a right to understand that he was to use that care which 
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a prudent man engaged in like business would use in keeping the 
set of books required by the warranty, and that he should keep 
such a record of his business as would reasonably afford the in- 
surer evidence of the condition of that business and the amount of 
the loss sustained by him. If the contention of the insurance com- 
pany be sustained, it will lead to the result that if, in the course of 
the business, the clerks of the insured should omit the entry of a 
single sale, whether for cash or credit, during the time of the con- 
tinuance of the policy, this omission would work an absolute for- 
feiture of the insurance. We do not think that a contract with 
reference to such a subject should be construed with that strictness, 
and under the general rules, well established, that forfeitures are 
not favored, and that the language employed will be so construed 
as to sustain the contract rather than to destroy it, we feel con- 
strained to hold that the contract in this case did not mean, and 
was not intended to mean, that by any slight and trivial error in 
keeping the books of the business the insured should suffer a for- 
feiture, and the insurer be free from liability upon its contract. 
Whether Brown complied with the warranty—that is, did those 
things which, by the true intent and meaning of the contract, he 
undertook to do—was a question of fact, and the judge before whom 
the case was tried without a jury found as a fact that he had com- 
plied with the terms of his contract. The court of civil appeals did 
not find the facts to be different from those found by the trial 
court, but held, as a matter of law, that the omission to enter the 
sales of one day upon the books of the business worked a forfeiture 
of the contract, and, upon this legal conclusion, reversed the judg- 
_ment of the district court, and rendered judgment for the insur- 
ance company. Unless it can be said—which we think it cannot— 
that the language of the contract absolutely required that every sale 
should be entered, it cannot be held, as a matter of law, that the 
failure to enter the sales of one day works a forfeiture of the con- 
tract. It appears from the findings of fact by the trial court that 
the condition of the books was such that the insurer could ascer- 
tain therefrom with reasonable certainty what the loss was that it 
was called upon to meet. The books showed the sales for each day 
preceding the fire, and especially for the few days next preceding, 
and it could well be presumed that the sales were practically the 
same as upon the days immediately preceding the fire. The pur- 
pose, then, for which the warranty was made, was fully subserved 
by the construction that we place upon it, and the rights of the in- 
surance company were fully protected and guarded by the rules 
laid down. It might be the case that the sales of one day might be 
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so heavy, so unusual, that a jury or a court would find that the 
failure to enter them was a failure to comply with the true meaning 
of the contract, but the facts before us do not justify any such con- 
clusion. We therefore hold that the court of civil appeals erred in 
reversing the judgment of the district court and in rendering judg- 
ment for the insurance company, and therefore reverse the judg- 


ment of the court of civil appeals, and affirm the judgment of the 
district court. 


SUPREME COURT OF ALABAMA. 


LOVENTHAL 
v8. 
HOME INS. CO.* 


The policy provided that it should be void if the building insured was on 
ground not owned by the insured in fee simple. The interest of insured 
was that of vendee under an executory contract of purchase, holding the 
bond of the vendor to make title upon full payment of purchase money, a 
part of which remained unpaid, and exercising all the rights of ownership. 

Held, That the insured was owner in fee simple within the policy. 


Movuntsoy & Tomutnson, for Appellant. 
Warp & Joun, for Appellee. 
Heap, J. 

Contested policy of fire insurance. That portion of the policy 
material to the main question raised by the record is as follows:— 

Mrs. Rebecca Loventhal. $700 on her two-story, frame, shingle-roof, build- 
ing, etc. (describing it.) This entire policy shall be void if the interest of the 
insured be other than unconditional and sole ownership, or if the subject of 
insurance be a building on ground not owned by the insured in fee simple. 

The interest of Mrs. Loventhal in the land was that of vendee 
under an executory contract of purchase, holding the bond of the 
vendor to make title to her upon full payment of the purchase 
money, a portion of which remained unpaid. She was, and had been 
for several years, in actual possession under the contract of pur- 
chase, exercising all the claims and acts of ownership of an absolute 
owner; and had, since the purchase, erected upon the land the house 
forming the subject of insurance. The last installment of purchase 
money was past due. Upon these facts, is the policy void? It can- 
not be questioned that if the policy had merely defined the assured 


* Decision rendered, May 26, 1896. 
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as the owner of the building, with stipulation, even, that it should 
be void if she was not owner, her interest would have answered the 
stipulation, and rendered the contract of insurance valid and bind- 
ing. No doubt can be raised that such an interest constitutes own- 
ership that is insurable. The authorities are many, and all one 
way, upon this point. Speaking of the character of title such as 
Mrs. Loventhal’s, we said in Wimbish vs. Association (69 Ala., 575): 
“The general principle prevailing in a court of equity is that from 
the time a valid contract for the purchase of lands is entered into, 
the vendor, as to the land, becomes a’trustee for the vendee, and as 
to the purchase money the vendee becomes a trustee for the vendor. 
When, as in the present case, the agreement is, in its legal nature, 
executory, the vendor covenanting to make title on the payment of 
the purchase money at a future day, a court of equity, pursuing its 
own maxim of looking upon or treating that as done which ought to 
have been done, or which the parties contemplate shall be done in 
the final execution and consummation of the contract, for most pur- 
poses, regards the contract as specifically executed. The vendee is 
the equitable owner of the land; the vendor is the owner of the pur- 
chase money. To the land a trust attaches. Of it the vendor is 
seized for the use of the vendee. The trust binds the land, while 
the legal estate remains in the vendor; and it binds the heir or dev- 
isee succeeding to it, and every one claiming under the vendor, 
with the exception of a bona fide purchaser without notice: 1 Story, 
Eq. Jur., §§ 789, 790. As land, the vendee may convey or devise it; 
and as land it is descendible to bis heirs, who may, in a court of 
equity, compel a specific execution of the contract. If there is not 
a stipulation to the contrary, the contract of itself operates a trans- 
mutation to the vendee of the possession, entitling him to the right 
of entry and enjoyment: Reid vs. Davis, 4 Ala., 83.” We, substan- 
tially, reiterated these principles in Ashurst vs. Peck, 101 Ala., 499, 
14 South., 541. They are familiar to the text writers: 2 Story, Eq. 
Jur., §§ 789, 790; 1 Pom. Eq. Jur., §§ 368-372; 3 Pom. Eq. Jur., 
§§ 1161-1406. Again, in mary of our decisions, we have said that 
the relation of vendor to vendee, in cases like the present, is pre- 
cisely that of mortgagee to mortgagor. All the incidents of the 
latter relation attach to it: Bankhead vs. Owen (60 Ala., 457), where 
the authorities are collated on page 467. See, also, Ashurst vs. 
Peck, supra, where we recognized this rule, and held that such a 
vendor in possession is liable to the vendee for rents and profits to 
the same extent that a mortgagee in possession is liable to the mort- 
gagor. And see, also, Hester vs. Hunnicutt [at the present term] 
(16 South., 162), where we enforced the principle with emphasis. In 
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Connor vs. Banks (18 Ala., 42), Judge Dargan said: ‘It is a well- 
settled rule that the vendor of real estate, who has not executed a 
deed to the purchaser, holds the legal title as a security for the pay- 
ment of the purchase money; and, if he executed a bond to make 
titles when the purchase money is paid, the contract, in a court of 
equity, will be considered in the nature of a conveyance to the pur- 
chaser and a reconveyance back by way of mortgage.” See, also, 
Moses vs. Johnson (88 Ala., 517), which states the principle very 
broadly. In view of these unassailable principles, we must regard 
Mrs. Loventhal as owner of the property, and just such an owner as 
she would have been if her vendor had conveyed to her by deed the 
entire, absolute, and unconditional estate therein, in fee simple, and 
she had reconveyed it to him, by way of mortgage, to secure pay- 
ment of the purchase money. Then the simple question is, was that 
interest, so held by her, unconditional and sole ownership, or was 
the ground owned by her “in fee simple,” within the meaning of 
the policy? Conditions in a policy of insurance, limiting or avoid- 
ing liability, are strictly construed against the insurer, and liberally 
in favor of the insured: Insurance Co. vs. Young, 86 Ala., 424. No 
intendments will be indulged to invalidate the policy unless forced 
by the plain language and import of the contract. It is really not 
contended by counsel for the insurer that the interest of the assured 
in the land is not unconditional and sole. Indeed, that clause of the 
policy is not set up in the pleas. We refer to it, that no question 
may be raised upon it hereafter, for that Mrs. Loventhal was the 
unconditional and sole owner of the equitable title admits of no 
question. She was confessedly armed with the right to go into a 
court of equity and obtain the absolute, unconditional legal estate 
in the lands upon simply discharging the incumbrance created 
thereon by the quasi mortgage for the purchase money. There was 
no condition annexed to her equitable estate, the nonperformance of 
which would forfeit or foreclose her right thus to obtain the legal 
title. Such a forfeiture could occur only by judicial proceedings, at 
the suit of her vendor, decreeing the foreclosure of her equity; and 
these proceedings themselves she could defeat at any time before 
decree, by paying the purchase money, and thereby removing the 
incumbrance. Such an estate is not one upon condition, as condi- 
tional estates are commonly understood in the law. Then, was her 
estate one in fee simple? The term “fee simple” has never been 
used to distinguish between legal and equitable estates. It is used 
to denote the quantity or duration of estates, whether the enjoyment 
is limited or unlimited in point of continuance or duration. It de- 
fines the largest estate in land known to the law. It is an estate of 
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inheritance, unlimited in duration, descendible to all the heirs alike 
of the owner to the remotest generations. It may be of a legal or 
equitable nature. If of the latter, the legal holder is a mere trustee 
for the equitable, who is the real owner, and, restrained by no pro- 
vision of the trust, in cases not within the statute of uses, may at 
any time be compelled to execute the legal estate in him. It was 
well recognized that fee-simple estates, by that name, were created 
by deeds of bargain and sale and covenants to stand seized to uses, 
when, before the effect of the statute of uses upon them, those forms 
of conveyance were inoperative to transfer the legal title when they 
created only an equity in the bargainee or covenantee. And Chan- 
cellor Kent says that prior to the statute of uses the fee, in the view 
of a court of chancery, passed, by reason of the consideration, in a 
bargain and sale or covenant to stand seized to uses, without any 
express limitation to the heirs; such a limitation being, as is well 
known, at common law, necessary to the creation of a fee simple cog- 
nizable in a court of law. See 4 Kent, Comm., pp. 5,6. We hold 
that Mrs. Loventhal was the owner in fee simple within the meaning 
of the policy. 

In support of the principles we announce we will at the risk of 
unduly extending this opinion, set forth somewhat at length some 
of the many authorities in point. In Hough vs. Insurance Co. (29 
Conn. 10, 76 Am. Dec., 581), the condition was: “If the interest in 
property to be insured be a leasehold interest, or other interest not 
absolute, it must be so represented to the company, and expressed 
in the policy in writing, otherwise the insurance shall be void.” 
Plaintiff was in possession under an executory agreement to pur- 
chase, being entitled to a deed upon full payment of purchase 
money. He had partially paid, and made valuable improvements. 
The court, after disposing of another question, said: “ We think, 
too, that the evidence conduced to prove that the plaintiff’s interest 
in that property was an absolute interest; that is, an absolute inter- 
est in property which is so completely vested in the individual that 
he can by no contingency be deprived of it without his own consent. 
And by this contract with Eliakin Hough, and its part performance, 
the plaintiff had acquired a right to the whole property, of which he 
could not be deprived without his own consent. So, too, he is the 
owner of such absolute interest who must necessarily sustain the 
loss if the property is destroyed. The subject of insurance was an 
interest, not a title. It is an interest, not a title, of which the condi- 
tions of insurance speak. The terms ‘interest’ and ‘title’ are not 
synonymous. A mortgagor in possession and a purchaser holding 
under a deed defectively executed have, both of them, absolute as 
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well as insurable, interests in the property, though neither of them 
has the legal title. * * * ‘Absolute’ is here synonymous with 
‘vested,’ and is used in contradistinction to ‘contingent’ or ‘ condi- 
tional.’ That the plaintiff had a vested interest in the property, of 
which he could not be deprived against his will, an interest depend- 
ent upon no contingency for its existence or continuance, an abso- 
lute interest, * * * the evidence undoubtedly conduced to 
prove, and was properly received.” In Gaylord vs. Insurance Co. 
(40 Mo., 13, 93 Am. Dec., 289), the condition was substantially the 
same as in Hough’s Case, supra, and the evidence of plaintiff’s in- 
terest consisted of a certificate of purchase at a foreclosure sale 
under the laws of a state allowing 15 months for redemption; and 
it was shown that after the loss occurred he received his final deed 
conveying the property in fee, no redemption having taken place. 
The court said: “An equitable title that would be protected by a 
court of equity as such may be an ownership as absolute as the legal 
title. The clause does not concern the particular character of the 
owner’s title.” And it was held that the right of redemption did 
not come within the special intent of the clause, which related rather 
to lesser estates or interests of the class particularly enumerated. 
And the court properly remarked that they could see no reason for 
a different construction; for, if the title had failed by reason of a 
redemption, there could have been no recovery on the policy even 
without the condition. Not so failing, the loss, in case of fire, would 
fall on the plaintiffs, and they would be justly entitled to indemnity. 
If redeemed before loss, all insurable interest in plaintiffs would 
have failed, and they could not recover on the policy, it being a set- 
tled principle that the insured, in order to recover, must have had 
an insurable interest, both at the time of insurance and the 
loss. The court went further in this case, and upheld the policy, 
on the additional ground that the fiction of relation applied, 
that the reception of a deed by plaintiffs, after the loss, had 
relation to the time of the sale, and vested the legal title as of 
that date; citing 4 Kent, Comm. (7th Ed.) 456-460. In Insurance 
Co. vs. Martin (40 N. J. Law, 568, 29 Am. Rep., 271), the con- 
dition was the same as above, and the court applied the decision in 
Hough’s Case, supra, and upheld the policy. In Wooddy vs. Insur- 
ance Co. (31 Grat. 362, 31 Am. Rep., 732), it was held that a condi- 
tion in a policy that any interest in the property insured, not abso- 
lute or less than a perfect title, must be represented and expressed 
in the policy, is not broken by the existence of a lien for purchase 
money reserved in the deed of the premises. In Davidson vs. In- 
surance Co. (71 Iowa, 532, and 60 Am. Rep., 818), this language was 
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used: “ We come, then, to the question as to whether where one 
party binds himself unconditionally to pay a certain price for a 
piece of real estate, and takes possession under the contract, and 
the other party binds himself to convey the real estate upon the 
payments being made, and nothing remains to be done but for the 
party taking possession to make payments and for the other to 
make the deed, such contract constitutes a sale of the real estate 
within the meaning of the policy. In answer to this question we 
have to say that we think it does. Lint (the vendee) was the real 
owner of the house that was burned. The loss was his. The plain- 
tiff (the vendor) lost nothing, unless he needed the house for secur- 
ity. If Lint is responsible, or the property, without the house, is 
sufficient security for the balance of the purchase money, the plain- 
tiff’s claim can be collected, and he will have all that he would have 
had if the house had not been burned. If he is allowed to collect 
the insurance and the purchase money both, he will profit by the 
destruction of the property.” In Smith vs. Insurance Co. (91 Cal., 
323, and 25 Am. St. Rep., 191), the court quote the case of Hough 
vs. Insurance Co., supra, and remark that no doubt the case was cor- 
rectly decided; and they say that the property was the vendee’s 
absolutely, in every sense of the word material to the risk. “The 
decision,” they say, ‘“‘ was in line with hundreds of others in which 
the courts everywhere have refused to defeat recovery upon insur- 
ance policies by giving effect to the literal terms of clauses of for- 
feitures. Such clauses are always, and justly, construed with the 
utmost strictness against the insurer, and always with reference to 
their only legitimate effect, i. e., the protection of the insurer against 
risks that are materially different from those which he has under- 
taken.” Cases from Pennsylvania, Texas, Vermont, Missouri, and 
Iowa are cited, and declared to be substantially like Hough’s Case, 
and rest upon the same ground. As early as 1836, Chancellor Wal- 
worth, in Insurance Co. vs. Tyler (16 Wend., 385), observed: “It is 
also a fact of public notoriety that in common parlance the person 
who is in possession of real property as owner, under a valid and 
subsisting contract for the purchase thereof, whether he has paid 
the whole of the purchase money and gotten the legal title or not, is 
called the owner thereof, and the property is usually called his by 
others. In equity it is in fact his, and the vendor has only a lien 
thereon for the security of his unpaid purchase money; and I am 
yet to learn that the person who is in the actual possession of prop- 
erty as the real owner thereof in equity, and who must sustain the 
whole loss thereof primarily, in case of its destruction by the perils 
insured against, cannot insure it, as owner, unless there is something 
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in the terms of the policy, or in the conditions referred to therein, 
requiring the true state of the legal title to be disclosed.” In Johan- 
nes vs. Fire Office (70 Wis., 196, and 5 Am. St. Rep., 159), the con- 
dition was: “If the interest of the assured in the property be other 
than the entire, unconditional, and sole ownership of the property 
for the use and benefit of the assured, or if the building insured 
stands on leased ground, it must be so represented to the company, 
and so expressed in the written part of the policy; otherwise the 
policy to be void.” The insured held under an agreement for 
purchase, a balance of the purchase money due being unpaid. 
The court say: “ But if the plaintiff is held to the exact language 
of the condition, which it is perfectly clear he never saw until 
long after the policy was issued, still the evidence shows that 
his interest in the property was an entire, unconditional, and 
sole ownership. He was the real owner of the property, in equity, 
and for all purposes of insurance. The condition does not relate 
to a legal title in fee simple, nor is that the interest described. 
An equitable title, if sole and unconditional, answers the description 
fully ; and, if the property was destroyed, the entire loss would fall 
upon the plaintiff.” And the court proceeds to quote and approve 
the same rulings in many of the cases cited in this opinion. In 
Dupreau vs. Insurance Co. (Mich.) the syllabus, which is strictly 
accurate, is as follows: “Under a stipulation avoiding an insur- 
ance policy on a building in case the insured is not the sole and un- 
conditional owner of the land on which the building is, in fee sim- 
ple, the policy is valid, though the insured has but an equitable in- 
terest, being in possession under a contract of purchase from the 
owner in fee, and having paid part of the purchase money.” In 
Hamilton vs. Insurance Co. (Mich.) it was held that the vendor in 
an executory contract of sale, the vendee being in possession, and 
having paid part of the purchase money, was not sole and absolute 
owner ; and it was put upon the ground that the vendee was the 
entire, sole, and unconditional owner of the premises, the vendor 
holding merely the legal title for his security. In Knop vs. Insur- 
ance Co. (Mich.) the condition avoided the policy “if the interest 
of the insured be other than unconditional and sole ownership.” 
Insured was vendee, in possession under executory contract of pur- 
chase. The court say: It has been repeatedly held that such a 
condition will not invalidate the policy, in such a case;” citing 
authorities. In Insurance Co. vs. Fogelman (35 Mich. 481), where 
the applicant for insurance was at the time in the occupancy of the 
premises under an oral arrangement between his wife, her father, 
and himself, whereby the father-in-law had advanced $2,000 of the 
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$6,000, purchase price of the premises, and caused the same to be 
conveyed to his daughter, subject to a mortgage of $4,000, for a 
home for herself and husband, with the understanding that she was 
to deed it to her husband, the applicant, when he should have paid 
off the incumbrance, and he had accordingly gone into possession, 
made improvements, and made large payments on the incumbrance, 
in reliance upon this arrangement, and all parties were proceeding 
in good faith under the same, it was held that this was sufficient to 
make out such an equitable title in the applicant as would answer 
the representation that he was owner of the property. The court said: 
“He was owner of the barn by equitable title, and the risk of its 
destruction was his risk. Nobody was under obligation to rebuild 
for him, and he could protect himself only by insurance.” In In- 
surance Co. vs. Dunham (117 Pa. St. 460, and 2 Am. St. Rep. 686), 
plaintiff insured certain buildings on land which he had contracted 
to purchase, but on which he had made no payment, but upon 
which he had erected a sawmill and made other improvements. 
The purchase price was $5,129.50, payable in three equal annual in- 
stallments, the first falling due December 1, 1880. The policy was 
issued February 8, 1883. It was conditioned to be void if assured’s 
interest was other than the entire, unconditional, and sole owner- 
ship, or if the insured property be a building on land not owned by 
him in fee simple. (The precise condition as in the present case.) 
Held, that the interest of insured answered the condition. The 
court discuss the case elaborately in view of the authorities. They 
say: “This provision of the policy does not necessarily distinguish 
between the legal and the equitable estate. If the title is condi- 
tional or contingent; if it is for years only, or for life, or in common, 
it is not the entire, unconditional, and sole ownership; but, whether 
the title be legal or equitable, the interest of the assured is the 
same, so far as it affects the contract of insurance. The purpose of 
the provision is to prevent a party who had an undivided or con- 
tingent, but insurable, interest in property, from appropriating to 
his own use the proceeds of a policy, taken upon the valuation of 
the entire and unconditional title, as if he were the sole owner, and 
to remove him from the temptation to perpetrate fraud and crime ; 
for without this a person might thus be enabled to exceed the meas- 
ure of an actual indemnity. But where the entire loss, if the prop- 
erty is destroyed by fire, must fall upon the party insured, the 
reason and purpose of this provision does not seem to exist; and in 
the absence of any particular inquiry as to the specific nature of 
the title, or of any express stipulation in the policy that the assured 
held the legal or equitable title,—either being available to secure 
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an entire, unconditional, and sole ownership,—the provision re- 
ferred to can, we think, have no force to defeat the plaintiff's recov- 
ery in this case. Where articles of agreement are entered into for 
the sale of land, the purchaser is considered the owner. It does 
not seem to be necessary, to produce this effect, that any part of 
the purchase money should be paid; it results from the contract. 
When a part of the purchase money is paid, the interest of the pur- 
chaser in the land is not circumscribed by the extent of the money 
paid, but embraces the entire value of the land over and above the 
purchase money due. He is treated as the owner of the whole es- 
tate, incumbered only by the purchase money. If the land increase 
in value, it is his gain; if it decrease, if improvements are de- 
stroyed by fire or otherwise, it is his loss.” The court then pro- 
ceeds to support its conclusions by the practically unbroken line of 
authorities directly in point. To the same effect is Elliott vs. In- 
surance Co., 117 Pa. St. 548, and 2 Am. St. Rep., 703. 

It seems unnecessary to extend this opinion by further quota- 
tions. We have examined critically all of the following cases, and 
find them expressly applicable, and squarely supporting the princi- 
ples of the cases above referred to: Ramsey vs. Insurance Co., 2 
Fed., 429; Lewis vs. Insurance Co., 29 Fed.,496; Ellis vs. Insurance 
Co., 32 Fed., 646; Pelton vs. Insurance Co., 77 N. Y., 605; Insurance 
Co. vs. Wilgus, 88 Pa. St., 107; Chandler vs. Insurance Co., id., 223; 
Bonham vs. Insurance Co., 25 Iowa, 328. We have not included in 
our citations any of the vast array of cases holding that the 
creation, by the legal holder, of a mortage or other incumbrance 
upon the premises, is not violative of the conditionin question. Many 
of them are collected in the printed brief of appellant’s counsel. 
See, also, 7 Am. & Eng. Enc. Law, 1022, note. Our extended re- 
search has not discovered a case to the contrary. Indeed, the cases 
proceed virtually upon the same principles which underlie the rul- 
ings above set forth, in the cases of executory contracts of sale and 
purchase. We will quote just one, which furnishes the key to the 
rulings in them all,—Dolliver vs. Insurance Co., 128 Mass. 315, 35 
Am, Rep., 378. The court say: “It has long been settled in this 
commonwealth that, as to all the world except the mortgagee, a 
mortgagor is the owner of the mortgaged lands, at least till the 
mortgagee has entered for possession;” citing a number of authori- 
ties. “This being the law, and the mortgagees not being in pos- 
session of the premises, the plaintiff's assignor might well be de- 
scribed in a policy of insurance as the owner of the property 
insured; and, inasmuch as his estate was in fee simple, not an 
estate for life, and not a base, qualified, or conditional fee, it might 
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well be described as the entire and unconditional ownership; and 
as he had no joint tenant nor tenant in common, his estate was well 
described as the sole ownership. As between him and the de- 
fendant (the insurance company), the mortgagees and the lease were 
mere incumbrances on his title, not effecting its character as entire 
and not changing it from an absolute to a conditional estate or 
ownership. Even as between him and the mortgagees, the mort- 
gagees’ estate was the conditional one, determinable by satisfaction 
of the condition set out in the mortgagee deed. There was no 
joint tenancy nor tenancy in common of the mortgagor and the 
mortgagees. All the characteristics of such tenancies are lacking 
in their relations to the property. The lease for years created only 
a chattel interest in the premises, not affecting the ownership of the 
fee. It was merely an incumbrance. It has been held by the 
Supreme Court of the United States in a recent case that an out- 
standing lease did not invalidate a policy in which the ownership of 
the assured was described as entire, unconditional, and sole,’— 
citing Insurance Co. vs. Haven, 95 U. S., 242. That the existence 
of a private easement on the land does not violate the condition, see 
Insurance Co. vs. Allen, 80 Ala., 571. The cases of Smith vs. In- 
surance Co., 6 Cush., 448; Insurance Co. vs. Winslow, 3 Gray, 415; 
Brown vs. Insurance Co., 28 Me., 252; Merrill vs. Insurance Co., 48 
Me., 285; Insurance Co. vs. Montague, 38 Mich., 548; and Mers vs. 
Insurance Co., 68 Mo., 127,—will be found, upon examination, not 
to be in conflict with the above cases. Besides what is said in In- 
surance Co. vs. Boulden (96 Ala., 508), the only case we have found 
which appears to be opposed to the line of cases touching the in- 
terest of vendees in executory contracts is that of Hinman vs. Insur- 
ance Co. (36 Wis., 159); but the court cite none of the controlling 
authorities to which we have referred, a number of which are cited 
approvingly by the later Wisconsin case of Johannes vs. Fire Office, 
70 Wis., 196. The expressions of the court in Insurance Co. vs. 
Boulden (96 Ala., 508), in so far as they conflict with the conclusion 
reached in this opinion, are hereby modified. 

We cannot attempt to bring order out of the confusion with 
‘ which the record attempts to present the rulings of the court on 
demurrers to the special pleas on the subject of occupancy, if it is 
desired to have those questions passed upon, they must be brought 
back here on a better record. The court erred in giving the gen- 
eral charge for the defendant. Reversed and remanded. 
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SUPREME COURT OF PENNSYLVANIA. 


McHALE 
v8. 


McDONNELL.* 


In an action by the assignee of a life insurance policy to recover the amount 
due thereon, a special question was submitted to the jury,—whether the 
insured made the assignment of the policy to secure a loan advanced by 
the plaintiff, and whether the assignment was genuine. Held, that an 
answer in the affirmative was inconsistent with a ‘subsequent finding 
that the policy was not assigned to secure the payment of a debt due 
plaintiff from the insured, but was sold absolutely, in consideration of a 
debt. 


The inconsistency is not cured by the fact that the court charged that the 


question was to be understood as involving merely the determination of 


the genuineness of the assignment. 

Where, in an action by the assignee of a life-insurance policy, the assignee 
claimed that the assignment was intended as an absolute sale, and there 
was testimony that the assured had made several efforts to realize on the 
policy, it was not error for the court, in commenting on the testimony, to 
call attention to the fact that the surrender form on the back of the policy 
was apparently signed by the insured, as corroborative evidence, although 
there was no proof of a signature, and the form itself had not been offered 
in evidence, except as part of the whole policy. 

In an action by the assignee of a policy of life insurance, it appeared that, as 
originally written, the assignment limited the amount claimed by the 
assignee to $500, but this had been erased, defendant claiming that the 
erasure had been made after the execution of the assignment. ‘There was 
but ope witness to show that the erasure had been made before execution, 
and his testimony was not clear. Attached to the policy was a second and 
subsequent assignment, providing that the assignee should take only as 
his interest should appear. Held, that an instruction to the effect that, 
under this assigument, plaintiff would be compelled to show an interest, 
and ‘‘only to the extent of that interest would he be entitled to claim 
under the assignment, and that it would not take out of the original 
assignment the condition attached to it, if the condition was originally 
intended to be attached,” was erroneous, in that it was inadequate and 
misleading. 

In an action by the assignee of a policy of life insurance for $2,000, where the 
consideration paid therefor was shown to be $700, and there was no evi- 
dence as to the assured’s expectancy of life when the policy was issued or 
when it was assigned, there was not such a disproportion between the 
amount of the policy and the consideration as to bar a recovery on the 
ground that the assignment was in the nature of a wagering contract. 


In 1869 Frank McDonnell took out a policy of life insurance in 
the Northwestern Mutual Life Insurance Company for $2,000; the 
policy being made payable to himself, his heirs and assigns. On 
January 22, 1877, McDonnell assigned the policy of insurance to 
the plaintiff, Thomas McHale, who contends that the assignment 
was an absolute one, while the defendant, Bridget McDonnell, 





* Decision rendered, May 28, 186. From Atlantic Reporter. 
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widow of the insured, claims that the assignment was conditional, 
and made for the purpose of securing a loan of $600 advanced by 
Mary McHale, mother of Thomas McHale and Bridget McDonnell, 
the assignment being made to Thomas McHale as trustee for Mary 
McHale. It appeared that, as originally written, the assignment 
contained an inserted clause to the effect that “all except $500 of 
the amount of this policy to be returned to my executors or admin- 
istrators when the said policy becomes a claim.” A pen line had 
been drawn over this clause, and it was contended on the part of 
the defendant that these words had been erased since the execution 
of the assignment. There also appeared with the policy, and an- 
nexed to it, another assignment of the policy, dated April 6, 1878. 
In this assignment there appeared the words, interlined, “as his 
interest may appear.” After the death of Frank McDonnell, in 
January, 1894, two claims were made upon the company—one by 
Thomas McHale, as assignee of the policy, and the other by Bridget 
McDonnell, administratrix and widow of Frank McDonnell—for the 
amount of the insurance. Under leave of the court, the insurance 
company paid the amount of money due upon the policy into court, 
taking out some premium notes that had been given by the insured, 
and a feigned issue was then framed, to decide to whom the money 
belonged. The following specifications of error sufficiently show 
the issues, and the material parts of the court’s instructions:— 

“ First. The court erred in receiving the paper sent out with the 
jury, containing the questions made up by the court, together with 
the answers of the jury thereto, as a verdict of the jury for the plain- 
tiff, the answers being entirely conflicting. The questions and 
answers are as follows: ‘(1) Did Frank McDonnell, on the 22d day 
of January, 1877, make an assignment of a certain policy of insur- 
ance, dated the 15th day of January, 1869, on the life of Frank 
McDonnell, for the sum of $2,000, to secure a loan of $700, and is 
the alleged assignment held by Thomas McHale for said policy of 
insurance genuine? Answer of jury: Yes. (2) Did Frank McDon- 
nell, on the 22d day of January, 1877, the date of the said alleged 
assignment, owe Thomas McHale the sum of $700, or any sum what- 
ever? (If you answer the question, “ Yes,” then state how much he 
owed the said Thomas McHale). Answer of jury: Yes; $700. (3) 
Is Thomas McHale entitled to the sum of $1,804.15, the money paid 
into court, or any part thereof, under and by virtue of said alleged 
assignment of the policy of insurance dated the 15th day of January, 
1869, on the life of Frank McDonnell? You are to answer this by 
giving an answer to the following inquiries: (a) Were the words 
which are written at the end of the printed part of the assignment 
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on the back of the policy scratched out or erased, as they now 
appear, at the time the assignment was signed by Frank McDonnell 
at Stark’s office, or have they been erased since then? Answer of 
the jury: Erased at the time. (b) Was the policy assigned to 
Thomas McHale simply to secure the payment of a debt due him 
from Frank McDonnell, or assumed by him at that time? Answer 
of jury: No. (c) Or was the policy absolutely sold to Thomas 
McHale, in consideration of the debt, if any, then due him from 
Frank McDonnell, including the money, if any, then advanced, and 
the note of his brother, of $135, if any? Answer of jury: Yes. (d) 
Did Frank McDonnell owe Thomas McHale at the time the assign- 
ment was made? If so, how much, and what would it now amount 
to, including the previous debt, if any, between them, the amount 
advanced in cash at the time, and the note of James McHale, if any, 
assumed by Thomas, and calculating interest up to August 13, 
1894? Answer of the jury: $700, with interest, giving the defendant 
the balance.’ 

“Second. The court erred in refusing to affirm the defendant’s 
fifth point, which is as follows: ‘That if the jury believe that 
Thomas McHale loaned $670 to Frank McDonnell, and took an as- 
signment of the insurance policy to secure said loan, and that Frank 
McDonnell continued to pay the premiums on said policy, by giving 
premium receipt notes and otherwise, and as the evidence discloses 
that no premiums were paid by Thomas McHale, and that he did 
not loan any further sums to Frank McDonnell, or incur any further 
expense on his account, then the amount of the insurance, to wit, 
$2,000, was disproportioned to the whole indebtedness existing 
when the second assignment was made, and the plaintiff became an 
assignee without an insurable interest, because the policy is a wager 
policy in his hands, and he cannot recover in this case.’ 

“Third. The court erred in affirming the plaintiff’s point which is 
as follows: ‘If the jury believe from all the evidence that Frank 
McDonnell, in consideratien of the sum of seven hundred dollars, on 
the 22d day of January, 1877, absolutely sold and assigned the policy 
of insurance in evidence to said Thomas McHale, then the plaintiff 
is entitled to recover the whole amount of eighteen hundred and 
four dollars and fifteen cents.’ 

“Fourth. The court erred in charging the jury as follows: ‘And 
we also have this subsequent assignment, executed in April, 1878, 
but with regard to that that assignment is not an unqualified one. 
- Theye the words are interlined, “as his interest may appear.” That 
would compel him to show an interest, and only to the extent of the 
interest he showed would he be entitled to claim under that assign- 
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ment. It would not, it seems to me, take out of this original assign- 
ment the condition attached to it, if there was that condition 
intended to be originally attached.’ 

“Fifth. The court erred in calling the attention of the jury spe- 
cifically to the surrender form on the back of the policy as evidence 
to corroborate the theory of the plaintiff, and stating to the jury 
that the surrender form was signed by Frank McDonnell,—no proof 
of the signature having been offered in evidence, and the form not 
having been offered in evidence,—charging the jury upon this point 
as follows: ‘Bearing upon the question whether this was intended 
as an absolute assignment, or a conditional one, I perhaps have 
omitted one or two things that I ought to refer to; and one is the 
fact that it is claimed Mr. McDonnell had attempted to realize upon 
this policy of insurance, not only while attempting the sale to Mr 
Fitzpatrick which he testified to, but by surrendering it to the com- 
pany. It is claimed that before this he had had that in mind, and 
in confirmation of that we find indorsed upon the back of the policy 
apparently a surrender of that, and signed apparently in the name 
of Frank McDonnell.’ 

“Sixth. The court erred in instructing the jury that the meaning 
of the first question framed in the feigned issue was whether the 
assignment from Frank McDonnell to Thomas McHale was executed 
or not, while the first question was whether the assignment was exe- 
cuted to secure a loan of $700, charging the jury upon the question 
as follows (question): ‘Did Frank McDonnell, on the 22d day of 
January, 1877, make-an assignment of a certain policy of insurance, 
dated the 15th day of January, 1869, on the life of Frank McDon- 
nell, for the sum of $2,000, to secure a loan of $700, and is the al- 
leged assignment held by Thomas McHale for said policy of insur- 
ance genuine?’ the court charging as follows: ‘That you can 
answer “Yes” or “No.” If you answer it “ Yes,” you will confirm, 
and find that the assignment which is put in evidence was executed. 
I do not understand that your finding will mean anything more 
than that,—that it was executed by Frank MaDonnell, and that that 
is his signature. If you say “No,” then you will say that he did not 
execute that assignuzent. I do not see how you could very well say 
that, under the evidence.’ 

“Seventh. The court erred in ordering and decreeing as follows: 
‘As to the alleged after-discovered evidence, we are not satisfied 
that it could noi, with due diligence, have been obtained before the 
trial. The two witnesses who are now brought forward are the son 
and daughter-in-law of the defendant, one of whom (the son) is 
shown to have assisted his mother in some of the preliminary steps 
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of the case. While the defendant says she did not know of what 
they now testify to, yet she does not show why she could not have 
known of it in season. We cannot reopen the case merely to give 
the defendant another chance, and that is all that the awarding of a 
new trial upon the strength of this evidence would amount to.’ 

“Eighth. The court erred in charging the jury as follows: ‘If we 
assume the total to be $670 or $700,—a note of $135 which he held 
against Frank, 50 or $255 that was then and there turned over,— 
if these facts be so, this would furnish a full and sufficient consid- 
eration for the transfer, and would give Thomas McHale such an 
interest in the life of Frank McDonnell as would entitle him to take 
a transfer of this insurance policy. But unless that be so he would 
not have an interest, and there would not be a sufficient consideration 
to warrant the transfer.’” 





W. S. Huustanper and A. A. Vossure, fur Appellant. 
Joun F. Suea, Joun P. Ketty, and Joseru O’Brien, fur Appellee. 


McCot.um, J. 

The contention in this case relates to the ownership of the pro- 
ceeds of a policy of insurance on the life of Frank McDonnell. 
After his death, in January, 1894, Bridget McDonnell, his widow, and 
the administratrix of his estate, claimed the money due on the policy, 
and her brother Thomas McHale claimed it. The insurance com- 
pany, conceding its liability, paid the money into court, and this 
issue was framed for the purpose of determining to whom it be- 
longed. The plaintiff in the issue based his claim to the money on 
the assignment of the policy to him by the assured on the 22d of 
January, 1877. This assignment embraced a provision which clearly 
showed that the assignee would not be entitled to receive under it, 
for himself, more than $500. As this provision appeared to have 
been erased, it became important to ascertain whether the erasure 
was made before the assignment was executed by the assured and 
witnessed by the attorney who drew it, or after the execution and 
delivery of it. The burden of showing that the erasure was made 
before the execution of the assignment was upon the plaintiff, and 
the witness relied on to show that it was so made was his brother 
James McHale. He testified distinctly that he was present when 
the assignment was read to the parties, and that the erasure was 
made before it was signed. It seems from his testimony that the 
erasure was made to overcome the objection of his brother Thomas 
to the provision in the assignment which limited the latter’s interest 
in the policy to $500. But his statement of the objection was not 
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very clear. On his direct examination he said, in substance, that the 
assignment, as read, was not satisfactory to Thomas, while in his 
cross-examination he said that the only fault found with it was that 
the amount was not correctly stated in it, and in his redirect exam- 
ination he added that Thomas said “he wanted the policy or noth- 
ing.” The witness did not testify, nor the plaintiff claim on the trial, 
that the agreement made by the parties in regard to the transfer of 
the policy was modified after the assignment of it was prepared and 
read to them. If, under the agreement, the plaintiff was to become 
the absolute owner of the policy, it is difficult to account for the 
presence in the assignment of the limitation clause. If, on the other 
hand, it was agreed that the policy should be assigned as security 
for a loan or debt, the limitation was proper, provided the amount 
mentioned in it was sufficient to accomplish the purpose of the trans- 
fer. It was not to be presumed that the assured caused to be writ- 
ten in the assignment a provision in plain violation of the agreement, 
nor that the plaintiff objected to the presence there of a provision in 
exact accord with it. Satisfactory proof that the limitation in the 
assignment was in violation of the agreement would have strength- 
ened the plaintiff’s contention in regard to the erasure, and like 
proof that the limitation corresponded with the agreement would 
have weakened it. But as the plaintiff was not a competent witness 
to matters occurring between him and the assured, and as three of 
the five persons who were present when the assignment was made 
were dead, it is probable that the parties furnished all the evidence 
on this point they were able to produce. It seems to us, however, 
that there was an item of evidence which was entitled to more con- 
sideration, in connection with the question of the erasure, than it 
received, and in regard to which the charge was inadequate and 
‘ misleading. We refer to the second assignment, which appears, 
from its date, to have been made on the 6th of April, 1878. It 
was found in the plaintiff’s possession, attached to the policy, and 
proven to be genuine. Why was this assignment made to and 
held by the plaintiff, if the prior assignment made him the absolute 
owner of the policy? It certainly was not in accord with the 
plaintiff ’s contention respecting the time of the erasure, nor abso- 
Jutely inconsistent with the presence of the limitation clause in 
the first assignment when the second was made. If there was no 
erasure the second assignment might be regarded as a qualifica- 
tion of the limitation in the first, and the plaintiff, holding both 
assignments, would be entitled to receive from the proceeds of the 
policy the amount of the assured’s liability to him. In other words, 
he would receive and be restricted to the amount the assignments 
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were intended to secure, whether that amount was more or less than 
the sum mentioned in the first assignment. That sum may have 
been increased by accumulations of interest, and other loans, or 
reduced by payments made on account of it. It is worthy of men- 
tion, in this connection, that, while assignment was drawn and wit- 
nessed by a competent and reliable lawyer, he did not note thereon 
that the erasure was made before signing. Of course, if the erasure 
was made after the assignment was executed, and without the con- 
sent of the assured, there can be no recovery upon or by virtue of it. 

The special verdict, on its face, did not authorize the judgment 
entered upon it. It embraced material findings irreconcilable with 
each other. The inconsistency in the verdict appears in the an- 
swers to questions 1, (b), and (ce). The answer to the first question 
clearly involved a finding that the assignment of January 22, 1877, 
was made “to secure a loan of $700,” while the answers to ques- 
tions (b) and (c) constituted a finding that the policy was absolutely 
sold and assigned to the plaintiff in consideration of debts of the 
assured due to or assumed by the plaintiff, and of money paid by 
him at that time. It is said that the inconsistency in the findings 
was attributable to a mistake in framing the first question, which it 
is alleged was intended to be limited to the single inquiry whether 
the assignment was genuine. But no such intention was apparent 
in the question, and if it existed, as claimed, the question should 
have been amended so as to conform to it. There was no warrant 
in the question for eliminating from it, in the general charge, the 
words, “to secure a loan of $700.” The questions, as written, were 
sent out with the jury, and, with the answers to them, constituted 
the verdict. The verdict must be construed upon the questions 
and answers which compose it. We think, therefore, that what the 
learned trial judge said in his charge in regard to the meaning of 
the first question cannot be allowed to affect the construction of the 
verdict rendered in this case. 

We cannot sustain the second, third, and eighth specifications. 
The rulings complained of in them were in exact accord with the 
decision of this court in Grant’s Adm’rs vs. Kline, 115 Pa. St., 618; 
6 Alt., 150. In that case the policy was for $3,000, and the amount 
paid for or on account of it was $743. In this case the policy was 
for $2,000, and the amount claimed for it was $700. In this case 
there was no evidence showing what the assured’s expectancy of life 
was when the policy was issued, or when it was assigned. There 
was nothing, therefore, in the disproportion between the amount of 
the policy, and the alleged consideration for the assignment of it, 
which would have warranted the court or jury in denying to the 
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plaintiff a recovery in accordance with his contention. Grant’s 
Adm’rs vs. Kline was not overruled by Ulrich vs. Reinoehl, 143 Pa. 
St., 238; 22 Atl., 862, or by Shaffer vs. Spangler, 144 Pa. St., 223; 22 
Atl., 865. We discover no error in the instruction complained of in 
the fifth specification, or in the ruling which is the subject of com- 
plaint in the seventh, nor anything in either which requires discus- 
sion. In accordance with the foregoing views, we sustain the first, 
fourth, and sixth specifications, and overrule the second, third, fifth 
seventh, and eighth. Judgment reversed, and venire facias de novo 
awarded. 


SUPREME COURT OF TEXAS. 


ZETNA INS. CO. 
v8. 


HOLCOMB.* 


Statute for filing chattel liens construed, and such filing declared not notice 
of incumbrance to insurer. 


Where a policy is delivered at a specified time and place to another for the 
insured at the request of the latter, the insured is bound by its terms 
although he failed to read it. 


Where such policy provided it should be void in case of incumbrance, it will 
not be presumed that the insurer had knowledge of incumbrance at the 
time of issue. 


An agent in examining chattels for the purpose of insurance is not bound to 
inquire as to liens, and such examination is no notice of liens to the 
company. 

In the absence of any written application a company is not bound to inquire 


concerning liens in order to give effect to a policy clause avoiding it in 
case of incumbrance. 


Harris & Kniaut, for Plaintiff in Error. 
Owstey & Raaspae, for Defendant in Error. 
Brown, J. 

L. F. Holcomb filed his petition in the District Court of Denton 
County against the defendant insurance company, alleging it to bea 
corporation doing business in this state, with an office and agent in 
the county of Denton. The petition alleged that, on July 5, 1893, 
the defendant, in consideration of the sum of $43.10, paid to it by 
the plaintiff, executed and delivered to the plaintiff a certain policy 
of insurance, duly signed by the proper officers of the company, by 
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which policy the defendant insured the plaintiff for the term of one 
year, against all loss or damage by fire, to an amount not exceeding 
$3,450, to certain property described in the petition, consisting of 
stallions, jacks, and feed, and on harness and wagons, while con- 
tained in the building in the petition described. The petition al- 
leged the destruction of the property by fire during the continuance 
of the policy, the making of proofs of loss, and the giving of notice 
of fire, required by the terms of the policy, and prayed for judg- 
ment for the sum of $3,450, with interest. Defendant answered by 
general denial and by special answer, setting up several grounds of 
defense not necessary to be mentioned. Among other things, it was 
alleged that the property described in the policy of insurance was 
incumbered by two chattel mortgages, executed by the plaintiff,— 
one to the Denton County National Bank, for $1,300; and also a 
chattel mortgage upon one of the animals, given to H. C. Clark, for 
$500,—both of which chattel mortgages were alleged to be in full 
force at the time the policy was issued and unknown to the insur- 
ance company. The answer set up a condition of the policy which, 
so far as it applies to the questions presented, is as follows:— 

That the entire policy, unless otherwise provided, by an agreement in- 
dorsed thereon or added thereto, shall be void, * * * if the subject of 
insurance be personal property and be or become incumbered by a chattel 
mortgage. 

The plaintiff filed a supplemental petition, containing exceptions 
to the defendant’s answer, and alleged, in substance, that the de- 
fendant company examined the property insured, and issued the 
policy after a full examination of the same; that the chattel mort- 
gages mentioned in the defendant’s answer were duly registered in 
the office of the clerk of the County Court of Denton County, Tex. 
as the law directs, and that the defendant thereby had full notice 
thereof, and if the defendant did not have actual notice thereof it 
was the fault of its agent issuing the policy, because he did not in- 
quire of the plaintiff concerning said mortgages, and the plaintiff 
fully and truly answered all inquiries made of him by the agent be- 
fore the policy was issued; that the defendant, by its said agent 
issuing said policy, delivered the policy in a sealed envelope, so 
that the plaintiff did not read the same, and was wholly ignorant of 
the provision of the policy, relied on by the defendant as a defense 
in this case, and was so kept ignorant thereof by the said acts of the 
agent until after the fire occurred; that, in issuing and delivering 
the policy at the time the property was mortgaged, without examin- 
ing the records of mortgages, or inquiring thereof, and in delivering 
the policy sealed, and receiving the premium for said insurance, the 
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said defendant consented to said mortgages, and waived said provi- 
sions in said policy. The facts in the case were undisputed, and are 
as follows: The defendant issued the policy of insurance, as alleged 
by the plaintiff, which contained the conditions alleged by the de- 
fendant. At the time of the issuance of the policy sued on, and at 
the time of the loss thereunder, all the live stock mentioned and 
described therein was incumbered by chattel mortgage, executed 
by the plaintiff to the Denton County National Bank on May 20, 
1893, to secure a debt of $1,300, due by the plaintiff to said bank. 
This mortgage was duly filed and registered as a chattel mortgage 
in the office of the clerk of the County Court of Denton County, May 
20, 1893. The jack, Cleveland, described in said policy, was also 
incumbered at the time of the issuance of the policy and the loss, 
by a valid chattel mortgage, executed by plaintiff to H. C. Clark, on 
June 9, 1892, to secure a debt of $500. This mortgage was duly 
filed and registered as a chattel mortgage in the office of the clerk 
of the County Court of Denton County on June 9, 1892. The de- 
fendant had no actual notice of the mortgages, and did not examine 
the record, made no inquiry of the plaintiff as to the existence of 
mortgages, and plaintiff said nothing about mortgages. Plaintiff 
requested defendant to deliver the policy to I. B. Walker at the 
Denton County National Bank, where plaintiff kept all of his valu- 
able'papers. It was so delivered, in a sealed envelope, on the day 
of its issuance. Defendant’s ageut sealed the envelope, as he usually 
did when he delivered policies at said bank, because Mr. Davenport, 
an officer of the bank, was an insurance agent, and competitor for 
business, and defendant’s agent did not wish him to see the date of 
the expiration of the policy. Defendant’s agent did not know that 
the bank had any interest in the policy, and understood that it was 
to be left there for safe-keeping. The policy was on the usual 
printed form, always used by defendant, and the printed conditions 
were similar to those contained in all fire insurance policies. The 
property mentioned in the policy was destroyed by fire on July 15, 
1893, and was of the market value alleged in the petition. Proofs 
of loss were made by the plaintiff in due form, within the time re- 
quired by law. The defendant did not require plaintiff to make a 
written application for the insurance, and the defendant’s agent 
examined the property before issuance of the policy. Plaintiff paid 
the premium, $43.10, after he was notified by defendant of the de- 
livery of the policy to Walker on July 5, 1893, and was then notified 
by defendant’s agent, that the policy was delivered in a sealed en- 
velope. The plaintiff did not, in fact, see the policy until after the 
fire. The case was tried before the court, and a judgment rendered 
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for the plaintiff, which judgment was aflirmed by the court of civil 
appeals. 

The plaintiff in error assigns the following grounds in its applica- 
tion to this court for writ of error: (1) The court of civil appeals 
erred in not making the additional findings prayed for in defend- 
ant’s motion therefor, (2) The court of civil appeals erred in hold- 
ing that the defendant, by making a personal examination of the 
property, waived a condition in the policy relating to tithe and in- 
cumbrances. (3) The court erred in holding that the ignorance of 
plaintiff of the conditions of the policy operated to relieve him from 
the effects of such conditions. (4) That the court of civil appeals 
erred in holding that the record of the chattel mortgage was notice 
to the defendant that the property was incumbered. (5) ‘That the 
court erred in holding that the defendant retained the premium paid 
by plaintiff, and was thereby estopped from defending under the 
conditions of the policy, and especially because no such waiver was 
pleaded. 

The tirst ground of error presented by the application is that the 
court of civil appeals refused to tind additional conclusions of fact 
in response to the motion made by the defendant. In this case it 
is unimportant, for the reason given by the court of civil appeals in 
the following language: "The facts are unconutroverted, and the 
record contaius a concise statement thereof.” Lt is the practice of 
this court to consider the uncontroverted evidence pertinent to the 
questions before the court, when no findings of fact have been made 
by the court of civil appeals upon such issue, 

Plaintiff in error complains that the court of civil appeals held 
that the record of the mortgages operated as notice to the agent. of 
the insurance company. Upon examination of the opinion of the 
court of civil appeals, and the conclusions of fact and law tiled) by 
the trial court, we conclude that neither court intended to hold that 
the record of the mortgages operated as notice to the imsurance 
company, but that the fact of the record being im existence and xe- 
cessible to the agent was a cirumstance which was considered with 
others in determining whether the agent had waived the condition 
of the policy providing for a forfeiture in case of the existence of a 
mortgage upon the property insured. As the judgment must be 
reversed, and the cause remanded for another trial, we think it 
proper to pass upon that question. Article 8584, Rev. St., is in this 
language: 

Chattel mortgages and other iustruments intended to operate as mortgages 


of, or liens upon, personal property shall not, hereafter, be recorded at long th 
as horetofore required, and when deposited and tiled in accordance with the 
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provisions of this act shall have the force and effect heretofore given to a full 
registration thereof, and all persons shall be thereby charged with notice 
thereof, and of the rights of the mortgagee, his assignee or representative 
thereunder, ete, 

The effect given to the full record of mortgages, as referred to in 
the preceding article, is prescribed by article 4334, Sayles’ Civ. St., 
in this languave:— 

Every conveyance, covenant, agreement, deed, deed of trust or mortgage in 
this chapter mentioned, which shall be acknowledged, proved or certified ac- 
cording to law, and delivered to the clerk of the proper court to be recorded, 
shall take effect and be valid as to all subsequent parchasers for a valuable 
consideration, without notice, and as to all creditors, from the time when 
such instrument shall be so acknowledged, proved or certified, and delivered 
to such clerk to be recorded, and from that time only. 

Article 3828, Rev. St., provides: 

Every chattel mortgage, deed of trust or other instrument of writing, in- 
tended to operate as a mortgage of, or lien upon, personal property, which 
shall not be accompanied by an immediate delivery and be followed by an 
actual and continued change of possession of the property mortgaged or 
pledged by such instrument, shall be absolutely void as against the creditors 
of the mortgagor or person making same, and as against subsequent pur- 
chasers and mortgagees or lienholders in good faith, unless such instrument 
or vw true copy thereof shall be forthwith deposited with, and filed in, the 
oflice of the county clerk of the county where the property shall then be situ- 
ated, or if the mortgagor or person making the same be a resident of this 
state, then of the county of whieh he shall at the time be a resident, 

It was intended by article 3190b, § 7, to give to a chattel mort- 
gage deposited with the clerk, and recorded as prescribed in that 
act, the same effect that it would have had if recorded at length, as 
prescribed by article 4334, which is that it should be notice from 
the time it was deposited with the clerk to be recorded. The lan- 
guage, “And all persons shall be thereby charged with notice 
thereof,” was not intended to enlarge the scope of the notice; but 
the succeeding language, “ And of the rights of the mortgagee, his 
assignee, or representative,” ete., clearly indicates the rights of 
which notice is to be given, which, taken in connection with section 
1 of the same article, shows that the classes of persons to whom no- 
tice was thus to be given were creditors of the mortgagor, subse- 
quent purchasers, and mortgagees or lienholders in good faith. 
We are cited to the case of Wright vs. Association (Mont.) to sus- 
tain the position that the record of a chattel mortgage operated to 
give notice to the agent of an insurance company in issuing a policy 
of insurance upon property embraced in such mortgage. It is 
doubtful if the court in that case intended to hold such to be the 
effect of a mortgage. If, however, the case does so hold, we do not 
consider it sound in this regard. It is directly opposed to the 
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following cases, which we think founded upon better reason: Insur- 
ance Co. vs. Deale, 18 Md., 26; Maul vs. Rider, 59 Pa. St., 167; 
Insurance Co. vs. Niewedde (Ind. App.); Wicke vs. Insurance Co. 
(Iowa). 

It is assigned as error that the court of civil appeals held that, by 
retaining the premium, the insurer waived the breach of the condi- 
tion of the policy set up by it, because the plaintiff’s petition con- 
tained no allegation of such waiver under which testimony could be 
admitted. It is well settled that a waiver by the company of a 
breach of the conditions of the policy must be pleaded in order to 
admit proof of such waiver: Insurance Co. vs. Brown, 82 Tex., 535. 
We do not, however, find that any evidence was admitted upon this 
question, and the matter complained of seems to be merely a remark 
of the judge in delivering the opinion of the court. 

The remaining grounds assigned may be stated in the proposition 
that the court of civil appeals and the district court erred in hold- 
ing that the defendant had waived, and did not intend to rely upon, 
the condition, expressed in the policy of insurance, by which the 
existence of a mortgage upon the property would render the policy 
void. The district judge filed the following conclusions: “The de- 
fendant having requested the court to file conclusions of law and 
fact, the court now here adopts the statement of facts as his conclu- 
sions of fact, deeming the same sufficiently precise and definite 
without further ‘elimination.’ The court concludes, as a matter of 
law, from the facts found, that the defendant waived the provisions 
of the policy in reference to ownership, title, and incumbrances; to 
which defendant excepts.” Both the trial court and court of civil 
appeals held, as matter of law, that the defendant had waived, and 
did not intend to insist upon, the warranty set up as a defense. 
Before proceeding to examine this proposition, we will state some 
general principles of law which, we think, will wid in arriving at a 
correct conclusion upon the question. The policy was delivered at 
the place and to the person named by the plaintiff, and he is bound 
by its terms, whether he reads it or not, there being no facts shown 
which prevented him from doing so: Morrison vs. Insurance Co., 69 
Tex., 353; Goddard vs. Insurance Co., 67 Tex., 71; Annuity Co. vs. 
Gober, 50 Ga., 404; Cleaver vs. Insurance Co., 71 Mich., 414; Bon- 
neville vs. Assurance Co., 68 Wis., 298; Quinlan vs. Insurance Co., 
133 N. Y., 356; Insurance Co. vs. Swank, 102 Pa. St., 17. The fact 
that the plaintiff did not know the contents of the policy will not re- 
lieve him from the binding force of the warranty contained in it. 
He could have read it if he had desired to do so. If, however, the 
insurer knew of the existence of the incumbrance at the time, courts 
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will hold it to have been waived. It will not be presumed that the 
party making the contract intended to perpetrate afraud by putting 
in a condition which he knew would prevent it from taking effect: 
Insurance Co. vs. Ende, 65 Tex., 123. But a waiver does not arise 
where the insurer is ignorant of the condition of the property 
against which the warranty is intended to provide: 2 Wood, Ins., 
pp. 1151, 1152. Do the facts stated in the agreement made by the 
parties show that the insurer did not intend to insist upon the war- 
ranty, embraced in the policy, against incumbrances existing, at the 
time, upon the property? In support of the ruling of the court of 
civil appeals, we are referred to a number of authorities, of which 
we regard the following as bearing most directly upon the question 
to be determined: Wright vs. Association (Mont.); Insurance Co. 
vs. Niewedde (Ind. App.); Short vs. Insurance Co., 90 N. Y., 16; In- 
surance Co. vs. Munns, 120 Ind., 30; Philadelphia Tool Co. vs. British 
America Assur. Co., 132 Pa. St., 236. The cases of Insurance Co 
vs. Niewedde and Wright vs. Association, above cited, fully sustain 
the ruling of the court of civil appeals. The question involved in 
the case of Insurance Co. vs. Munns was entirely different from that 
now before the court. In that case the owner of the property had 
insured it, and received the policy containing a condition against 
future incumbrances, after which he mortgaged the property, and 
then sold it, assigning his policy to his vendee, with the consent of 
the insurer. The property having been destroyed by fire, and suit 
filed against the insurance company by the assignee, the defendant 
set up the forfeiture occasioned by the mortgage placed upon the 
property before the assignment of the policy. The court held that 
the assignment of the policy with the consent of the insurance com- 
pany constituted a new contract with the assignee, and that it was 
not affected by the previous forfeiture, accruing by reason of the 
mortgage made by the party originally insured. It is true that, in 
that case, the court uses language which indicates that it was the 
duty of the insurance company to make inquiry as to the condition 
of the property; but an examination of the case will show that the 
expression had reference to a different clause of the policy, and not 
to the warranty then being considered. In Short vs. Insurance Co. 
the agent who issued the policy testified, as stated, in substance by 
the court, that, “for the purpose of making out the policy, when no 
written application is presented, he makes inquiries and memoranda 
of such matters as he deems important, and to suit himself, and that 
he did go in this case.” And the court said: “Being in the same 
city, and knowing where the premises were situated, with ample 
opportunity to ascertain their condition, it is, perhaps, a legitimate 
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inference that he did not deem it important or material, and 
made the insurance without regard to its occupation. At least, 
there was some evidence in this direction, and, such being the case, 
it was a question of fact, for the jury to determine, whether the de- 
fendant’s agent knew the condition of the premises, or regarded it 
of any consequence whether the premises were occupied or other- 
wise, and made the insurance without any reference whatever to 
the subject of occupation. If he did so, then the condition as to 
future vacancy or nonoccupation was nugatory, and may be re- 
garded as waived.” In the case of Philadelphia Tool Co. vs. British 
America Assur. Co. a policy had been issued upon certain tools, 
machinery, and buildings. The policy contained the condition that, 
if the buildings were situated upon leased land, the entire policy 
should be void. The plaintiff recovered for the insurance upon the 
personal property alone. The defendant insisted that the policy 
was void as a whole. The Supreme Court of Pennsylvania held that 
the policy was valid, and gave judgment upon the verdict for the 
value of the personal property insured, and, in course of the opinion, 
used language which would seem to indicate that, in the opinion of 
the court, the duty rested upon the company to inquire into the 
state of the title, and that it will be presumed that the policy was 
issued upon the knowledge of the agent of the insurer. 

Eliminating the record of the chattel mortgages from this case, 
the judgment cannot be sustained upon the evidence, except upon 
the ground that it was the duty of the agent of the insurer to in- 
quire as to the existence of the chattel mortgages upon the prop- 
erty insured. The evidence shows, upon this question, that the 
defendant's agent “examined the property, and made no inquiry as 
to the existence of the mortgages.” The examination of a horse 
could furnish no notice of the existence of an incumbrance upon it, 
as would the examination of a house show the fact that it was va- 
cant. Hence, such examination could not be notice of what it 
would not disclose. There being no acts done by the agent from 
which a waiver or estoppel could arise, we come to the question, 
was it the duty of the agent to inquire as to the incumbrance upon 
the property insured? That such duty does not devolve upon the 
insurer, when no printed or written application is presented, is 
supported by the best authorities, of which we cite the following: 
McFarland vs. Insurance Co., 46 Minn., 519; Wilcox vs. Insurance 
Co. (Wis.); Sanders vs. Cooper, 115 N. Y., 279; Beck vs. Insurance 
Co., 44 Md., 95; Ellis vs. Insurance Co., 68 Iowa, 578. We think 
that the contention that it was the duty of the agent of the insur- 
ance company to inquire as to the existence of incumbrances is in 
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conflict with the well-settled principle that, in the absence of a 
written application, a warranty of this character is binding upon 
the insured, whether he is aware of its existence or not; for, if it be 
held that it was the duty of the insurer to make inquiry as to the 
existence of the mortgages, the same rule must apply to all other 
warranties relating to the condition of the property at the time 
that the policy is issued, and the result would be that the insurer 
would be held to waive the warranty when he did not know the ex- 
istence of the thing to which the waiver applied. It would follow 
that, if the insurer did not inquire as to the condition of the prop- 
erty, the warranty would be waived, and if he did inquire, and was 
informed of the facts, it would also be waived; from which it would 
likewise follow that the insured could only be bound by a warranty 
contained in his policy in case he made false representations, or was 
guilty of concealment, upon inquiry made of him by the insurer. 
Thus, all warranties would be converted into representations, and 
the binding force of warranties as such destroyed. It is a legiti- 
mate subject of legislation, but not within the power of courts to 
so change the law. We conclude that upon the facts of the case as 
presented here, it does not appear, as a matter of fact or law, that the 
insurer waived the clause, or that it did not intend to insist upon 
it when it was inserted in the policy, and that the law does not re- 
quire that it should have made inquiry as to incumbrances. While 
it was not incumbent upon the agent of the insurance company to 
inquire as to the existence of incumbrances upon the property, yet, 
if the agent did enter upon such examination, and make such in- 
quiry with reference to the property as justified the insured party to 
believe that he was informing himself of all matters material to the 
risk, and was relying upon such information, the insured might, under 
such circumstances, consider the warranty waived,—that is, that it 
was not intended to be insisted upon by the insurance company,— 
and under such circumstances the fact that he had not read his 
policy might be material, in connection with the other proof, in de- 
termining his rights thereunder, for the reason that, relying upon 
the acts of the agent, it would not be necessary for him to examine 
the policy to ascertain the terms upon which it was made. The 
district court and the court of civil appeals erred in holding that, 
under the facts of this case, the warranty had been waived by the 
insurance company, and the judgments of both courts are reversed, 
and this cause remanded for further trial. 
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SUPREME COURT OF MINNESOTA. 





SMITH, InsuRANCE COMMISSIONER, ET AL. 
vs. 


NATIONAL CREDIT INS. CO. Et au.* 


Held, The court below did not err in allowing the claim of the plaintiff policy- 
holder. 

The defendant insurance company was engaged in the business of insuring or 
indemnifying mercantile concerns against ‘‘excess losses” caused by the 
failure or insolvency of customers to whom such concerns had made sales 
on credit, which excess lesses were ascertained by deducting from the 
actual losses 15 per cent thereof, and also 1 per cent of the total year’s 
sales, to be not less than a stipulated amount. The firm of A. & M. took 
out such a policy, to run for one year, in which it was stipulated that the 
year’s sales on which the 1 per cent was to be computed should not be less 
than $90,000. When the policy had run 10 months and 7 days the insurer, 
being insolvent, made an assignment for the benefit of its creditors. 
Held, such assignment terminated the policy. During the 10 months and 
7 days which the policy ran, the total amount of sales of the insured was 
$75,000, and no more. For the purpose of determining the excess loss, 
held, the 1 per cent, should be computed on this amount, and not on the 
$90.000 aforesaid. Held, further, the insured were also entitled to re- 
cover back the unearned premium for the balance of the year after the 
assignment. 

B. took out a similar policy, which had run but a part of the year for which 
it was taken out when the insurer assigned as aforesaid. During this 
time. B. did not suffer a sufficient amount of loss to enable him to recover 
for the same under the policy; but, during the whole year for which the 
policy was issued, he did. Held, he is not entitled, as against the funds 
in the hands of the insurance commissioner, deposited under section 3332, 
Gen. St. 1894, to treat the insurer as a going concern for the balance of the 
year, so as to recover for losses occurring subsequent to the assignment. 

The D. corporation took eut a similar policy, which ran also but a part of the 
year, when the insurer assigned as aforesaid. During this time the in- 
sured suffered no loss. Held, it was not entitled to rescind the contract 
and recover back the whole premium paid, and was only entitled to re- 
cover back the unearved premium for the balance of the year subsequent 
to the assignment. 

The policy of the A. Co. ran the full year for which it was issued, and 9 days 
thereafter the insured assigned as aforesaid. By the terms of the policy 
the insured was barred from recovering on the policy unless it made final 
proof of its year’s losses within 30 days after the expiration of the year, 
which it failed to do. Held, the assignment was a breach of the contract, 
and the insured was entitled to recover on a quantum meruit without 
furnishing such proof of loss. 

Policyholders having claims for unearned premiums are entitled to participate 
in the funds in the hands of the insurance commissioner. 


Fietcuer, Carrns & Rockwoop, Joun F. Byers, and Rea, Hupacnex 
& Heaty, for Appellants. 
Victor J. Wetcn and Henry Conti, for Respondents. 
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Canty, J. 

The defendant, the National Credit Insurance Company, is a corpo- 
ration which was engaged in the business of insuring and indemni- 
fying business men and mercantile concerns against “ excess losses; ” 
that is, losses beyond a certain per cent, or amount of loss incurred 
in their business by reason of the failure or insolvency of customers 
to whom they sold goods on credit. The defendant company was 
organized under the laws of this state in 1891; amended its articles 
several times during the years 1892, 1893, and 1894. On September 
10, 1895, being then wholly insolvent, it made an assignment, under 
the insolvency law of 1881, to the defendants Hayne and Fuller, for 
the benefit of its creditors. Shortly after its organization, the de- 
fendant company deposited with the insurance commissioner of this 
state, for the security of the policyhclders, pursuant to the statute, 
certain bonds, stocks, and other securities, of the aggregate face 
value of $100,000. This action is brought by the insurance com- 
missioner and one of the company’s policyholders, as joint plaintiffs, 
to have its assets in the hands of the insurance commissioner and 
its assets in the hands of its said assignee marshaled and distributed 
among its creditor policyholders. In the court below the parties 
brought on for hearing, and for allowance or disallowance, the five 
claims of five such creditors, each claim belonging to a different 
class, and stipulated the facts as to such claim, for the purpose, it 
would seem, of testing the respective rights of the different classes. 
The court below allowed each of these claims for some amount, and 
from an order denying a new trial all parties appeal. : 

1. The first of these claims is that of the plaintiff the Kentucky 
Jeans Clothing Company. It is found by the court below that all 
of the allegations of the complaint are true, from which it appears 
that the clothing company held a policy (or bond of indemnity) 
which ran for one year, and the year had expired several months 
before the insurance company failed; that the clothing company 
suffered losses for which, under its said policy, it was entitled to be 
indemnitied in the sum of $1,801; and that this was the amount for 
which its claim was adjusted and allowed by the insurance company 
itself before its failure. The court allowed the claim for the same 
amount, and no reason is suggested for disturbing that allowance. 

2. The next claim is that of Allen & Marvin, as to which it is 
stipulated as follows: “It is stipulated as to the defendants Allen 
& Marvin that a policy similar to the one in the complaint was issued 
to them on November 3, 1894, to run one year, for which they paid 
a premium of $145, by which said defendants were insured to an 
amount not exceeding $5,000, to cover losses in excess of 1 per cent 
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of not less than $90,000 annual sales and deliveries; that the con- 
ditions of said bond were in all other respects identical with those 
mentioned in the complaint; that prior to the insolvency of the in- 
surance company the defendants sold and delivered goods, within 
the terms of the policy, to the extent of $75,000, and suffered losses 
upon such sales to the amount of $1,535. Due notices of said losses 
were given to the company, and a final proof thereof was duly 
served upon the assignees of the company on December 1, 1895.” 
By reference to the policy set out in the complaint, it would seem 
that the Allen & Marvin policy provides that if they “ suffered losses 
over and above 1 per cent of not less than $90,000, annual sales 
made during the period” of the policy, the insurance company 
* will indemnify ” them 

Against such excess losses, not to exceed the sum of $5,000, save such sum 
or sums as shall be deducted therefrom as hereinafter provided. 

The policy further provided :— 

Fifteen per cent shall be deducted from the total gross losses as covered by 
this bond [policy], in consideration of which said losses to remain the 
property of said second party. 

The policy did not run a year, or any longer than 10 months and 
7 days, before the insurer failed, and made an assignment for the 
benefit of its creditors. The court held that such assignment can- 
celed the policy for the balance of the time it had to run, and that 
there was due Allen & Marvin $21.35 as unearned premium, and was 
also due them “the further sum of $1,535.00, less 15 per cent 
thereof, and less the further sum of nine hundred dollars, being 
1 per cent of not less than ninety thousand dollars, annual sales; ” 
leaving as the sum so due $404.75, which, with the $21.35, amounts 
to $426.10. Counsel for Allen & Marvin make no objection to this, 
but content themselves with objecting to the orders of the court as 
to some of the other claims. However, counsel for other creditors 
having claims similar to that of Allen & Marvin, have filed a brief 
in which they assert that the latter claim was to be a test claim; and 
they assail the court’s order as to the latter claim so far as it holds 
that, in determining the excess loss, 1 per cent of the $90,000 should 
be deducted. Counsel contend that only 1 per cent of a part of the 
$90,000 should be deducted, and that such part should be equal to 
the part of a year which the policy ran before the failure of the 
insurer. We cannot hold that the $90,000 should be so apportioned. 
Very many wholesale concerns, such as these, make a very much 
larger amount of sales during one part of the year than during 
another part; and it would be unfair to them to thus arbitrarily 
divide the year’s minimum loss, for which they are not to be in- 
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demnified. But we are also of the opinion that the court erred in 
holding that, in determining the excess loss, 1 per cent of the whole 
$90,000 should be deducted. The insolvency of the insurer, and 
the assignment by it for the benefit of its creditors, had the effect 
of canceling the policy: 1 Wood, Ins.,§ 147. See, also, In re 
Minneapolis Mut. Fire Ins. Co., 49 Minn., 291; 51 N. W., 921; Taylor 
vs. Insurance Co., 46 Minn., 198; 48 N. W., 722. Then the insurer 
broke his contract, and terminated the same, before the end of the 
time allotted to the insured in which to make the $90,000 of sales. 
Under the circumstances, it is wholly inequitable to consider the 
$90,000 at all, in determining the amount of such excess loss. 
During the 10 months and 7 days in which the policy ran, the in- 
sured made sales to the amount of $75,000, and this is the amount 
on which the 1 per cent should be computed. Where one party 
commits a breach of such a contract, thereby terminating it, the 
other party may, as a general rule, recover on a quantum meruit 
which adopts the analogy of the contract as far as applicable, just 
and reasonable, but no further. In determining the excess loss for 
which Allen & Marvin should be indemnified, they should be allowed 
the amount of the $1,535, less 15 per cent of the same, and less also 
the further sum of 1 per cent of $75,000, which gives as the sum 
due $554.75, instead of the $404.75 allowed by the court below. 
But. as Allen & Marvin themselves raise no question about the 
amount allowed them, the order of the court below will not be 
disturbed. 

3. The next claim is that of the defendant Brown, whose policy, 
similar in form, commenced to run October 18, 1894, and had run 
10 months and 22 days when the insurer failed. During this time 
Brown had suffered losses, but, after deducting 15 per cent of the 
same, the balance did not amount to 1 per cent of his sales during 
the same period of time; so that he is not entitled to recover for 
such losses, unless he can include with them subsequent losses oc- 
curring during the balance of the year for which his policy was 
issued. This he contends he is entitled to do at least as against the 
fund in the hands of the insurance commissioner. Section 3332, 
Gen. St., 1894, requires such an insurance company as this to deposit 
with that officer securities aggregating in value $100,000, “in trust 
for the benefit of all policyholders.” Counsel contends that, as to 
this fund, Brown might treat the insurance company as a going 
concern until his policy expired. It is undoubtedly true that an 
insurance company which is not insolvent cannot lie down, abdicate 
its functions, and thereby escape future liability on its existing 
contracts. But when it is insolvent it is its duty to lie down and 
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make an assignment, as it has done in this case; and, having done 
so, its funds belong to its creditors as their claims then exist. If, 
after such assignment, insurance risks are to be longer carried, they 
must in fact be carried by the creditors, not by the insurance com- 
pany, which has become wholly irresponsible. But the court has 
no right to compel the creditors to continue the insurance business, 
or to surrender up for that purpose the funds on hand. And it is 
wholly immaterial whether those funds are in the hands of the 
assignee in insolvency, or in the hands of the insurance commissioner. 
They are in each case equally the funds of the creditors. The court 
did not err in allowing Brown nothing but the balance of the pre- 
mium paid and unearned at the time of the assignment. 

4. The next claim is that of the Detroit Copper & Brass Rolling 
Mills, whose policy, issued for a year, had run but 10 months and 
26 days at the time of the assignment. It had suffered no loss 
during this time, and the court allowed its claim for the unearned 
premium for the balance of the time. We cannot hold that, as 
urged by its counsel, this policyholder had a right to elect to rescind 
the contract and recover back the whole premium after the insurer 
had partly performed the contract by incurring risk on the policy 
for more than 10 months. The order of the court as to this claim 
should be affirmed. 

5. The next claim is that of the Acme Worsted Company. As to 
it, it is stipulated “that a policy was issued to it, similar to that 
mentioned in the complaint, on September 1, 1894, running for one 
year, and that it suffered a net loss, within the terms of said policy, 
after deducting all sums provided for, in the sum of $100, and that 
no final proof of loss was ever made to the company or its assignees, 
but due notices of all losses were given to the company as they oc- 
curred.” The policy in question provides that within 10 days after 
receiving notice of any loss the insured shall notify the insurer 
thereof. It further provides:— 


The final proof of loss shall be made to said first party, at home office of the 
company, within thirty (30) days after the expiration of this bond. * * * 
And it is understood and agreed that all claims under this bond are forever 
barred unless such final proof of loss shall be made and forwarded to said first 
party within thirty (30) days after the expiration of this bond. 

It will be observed that the policy of this claimant ran the full 
year, which expired 9 days before the assignment, while the time to 
file such final proof of loss did not expire until 21 days after the 
assignment. The question thus presented is whether the failure of 
the worsted company to make such final proof precludes it from 
participating in the distribution of the assets? We are of the 
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opinion that it does not. The insured had a right to consider the 
insolvency and assignment of the insurer a breach of the contract 
on its part. At the time of that breach the insured was not itself 
in default. Although the year had run before any breach on the 
part of the insurer, still the contract remained executory on both 
sides. The insured, to perform on its part, must furnish the proof 
of loss; and the insurer, to perform on its part, must pay the loss. 
Perhaps the insured was still entitled to perform fully, and bring 
an action against the insolvent insurer for the full amount of the 
loss. But as against the assignee and the sequestered assets, in- 
cluding those in the hands of the insurance commissioner, he is 
only entitled to recover on a quantum meruit for what he had _per- 
formed up to the time of the assignment. When the assignment is 
made the day of liquidation has arrived, whether the contract is 
fully or only partially performed. As neither the assignee nor the 
insolvent can ever perform fully on his part, he is not in a position 
to demand further performance from the other party. Where it is 
for the benefit of the insolvent estate that the assignee fully perform, 
he may give the other party notice that he will do so, and insist on 
performance by such other party: See Siebert vs. Railway Co., 58 
Minn., 53. Thus, where goods sold on credit are to be delivered in 
installments, and after part are delivered the buyer becomes insol- 
vent, the seller may refuse to deliver the balance of the goods until 
the price (not yet due) of those already delivered, and the price of 
the balance to be delivered, are all tended to him: Leake, Cont., 
656; Benj. Sales (6th Ed.) p. 738, § 759. But it is not for the bene- 
fit of the insolvent estate to adopt and perform the contract here in 
question, and the assignee has not offered todoso. Then, as before 
stated, the worsted company is only entitled to recover on a quantum 
meruit for a breach of the contract. But the measure of its damages 
is substantially the same as if it had fully performed by furnishing 
the final proof of loss before the assignment. The difference is a 
merely nominal sum, and we will not reverse the order of the lower 
court for such difference. The rule de minimis must be applied: 
Manufacturing Co. vs. Potts, 59 Minn., 240; Palmer vs. Degan, 58 
Minn., 505. 

6. There is nothing 1n the point that the policyholders are not en- 
titled to participate in the funds in the hands of the insurance 
commissioner on their claims for unearned premiums. This dis- 
poses of the case, and the orders appealed from are all affirmed. 
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SUPREME COURT OF WISCONSIN. 


LINDNER 
v8. 


ST. PAUL FIRE & MARINE INS. CO.* 


Admissibility of certain evidence regarding interviews with the adjuster 
concerning the loss considered. 


It was not error in case of a special verdict for the court to refuse to take the 
verdict separately on the values of several groups of items insured for 
separate amounts, where the aggregate finding was less than the sum 
insured. 


The fact that the stone foundation, sills and first story of the building still 
retained their distinct character did not prevent the case from being one 
of total destruction of the building within the statute, where the building 
as a whole had lost its identity. 


Where the property is described in the policy as ‘his one story building,” 
ete., the presumption is prima facie that insured is the owner, and the 
burden of proof is on the party denying it. 


Statement of facts by Pinney, J. 


This action was upon an insurance policy issued by the defendant 
company to the plaintiff upon his buildings for $1,675, and for 
$1,050 on personal property,—in all, $2,725. The loss occurred on 
the 2d and 4th days of September, 1893, and it was claimed that it 
amounted to $3,425. It was alleged in the complaint that the fire 
did not originate by any act, design, or procurement on the part of 
the plaintiff, nor on the part of any one having any interest in the 
property described or in the policy of insurance, nor in consequence 
of any fraud or evil practice done or suffered by him, and that noth- 
ing had been done, by or with the privity or consent of the plaintiff, 
to violate the conditions of the policy, or to render it void; that the 
plaintiff had duly fulfilled the conditions of the policy on his part, 
had given notice to the defendant, and furnished it with proofs of 
loss, within 60 days after the fire or fires, and demanded payment of 
the amount, $2,725; and that the defendant denied all liability 
under the policy. The answer admitted the issuing of the policy; 
that the barn named was burned September 2, 1893, and on the 4th 
of the same month the other buildings described in it were damaged 
by fire,—and denied all the other allegations. It was alleged that 
after the barn was burned a large amount of smoldering hay and 
rubbish remained on fire, and, although cautioned to guard against 
fire from the same to the other buildings, the plaintiff took no care 
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to protect such other property from danger, but purposely and will- 
fully abstained from so doing, with intent that it might be destroyed 
by fire from such smoldering hay and rubbish, and willfully neg- 
lected to use any means to save the said property from the fire so 
threatening it; that the fire on the 4th of September was caused as 
the result of such wrongful and willful neglect of the plaintiff,—and 
denied that any notice or proofs of loss had been furnished accord- 
ing to the policy. The answer contained allegations to the effect 
“that the said fires originated by the acts and by the design and 
procurement of the plaintiff, or that the said fire which occurred on 
the 4th day of December was directly caused and procured to be set 
on fire by the said plaintiff for the purpose of destroying said prop- 
erty, and defrauding the defendant;”’ but these allegations were 
withdrawn, by consent of the court, upon entering upon the trial. 
A special verdict was prepared, consisting of several questions which 
were answered, two of them—one as to the ownership of the plain- 
tiff of the property destroyed, and one as to whether the destruction 
of the building was total—by the court, and were not submitted to 
the jury. Various exceptions were taken to the admission and re- 
jection of evidence, and to the refusal of instructions, and to in- 
structions given, and to the denial of the motion for a new trial, 
upon which the court changed the answers of the jury to two ques- 
tions—the third and seventh, as to the value of property insured— 
from that found by the jury to that for which it had been insured. 
The verdict was: (1) The barn, storehouse, dwelling, and bakery, 
together with personal property of the plaintiff, were destroyed by 
fires on September 2 and 4,1893. (Answer by the court.) (1b) 
The said buildings were wholly destroyed by fire. (Answer by 
court.) (2) The value of the personal property destroyed by fire of 
September 2, 1893, was $195. (3) The value of the buildings de- 
stroyed by the fire of September 2, 1893, was $750 (changed on 
motion for a new trial, by the court, to $700). (4) The plaintiff, 
after the fire of September 2, 1893, used all reasonable means to 
prevent tke fire from the burning ruins from spreading to his prop- 
erty adjacent to the site of the fire of September 2, 1893. (5) (No 
answer required.) (6) The value of the personal property de- 
stroyed by the fire of September 4, 1893, was $755.75. (7) The 
value of the building destroyed by fire September 4, 1893, was $800 
(changed by the court on the motion for a new trial, to $975). (8) 
The plaintiff mailed to the defendant, within 60 days after the fires, 
proofs of loss under his policy of insurance. (9) The adjuster of the 
defendant company denied all liability of the defendant under the 
plaintiff’s policy before the expiration of 60 days from the fires. 
VoL. XXV.—54 
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Such other facts as are material are stated in the opinion. Judg- 
ment having been given for the plaintiff, on the verdict, for 
$2,625.75 and costs, the defendant appealed. 


Quares, Spence & Quarues, for Appellant. 
Fiesine & Kiniimea and J. C. Kerwin, for Respondent. 


Pinney, J. (after stating the facts.) 

1. It is 3 contended that it was error to allow the defendant’s ad- 
juster, McClure, on cross-examination, to testify, in answer to a 
question as to what was said to him about $1,800 when he had an 
interview at his office with the plaintiff and another in reiation to 
the loss, to the effect that they called on him to talk about getting 
a settlement; that they were still endeavoring the next day to settle; 
that he had been out to the premises in the meantime,—and, with- 
out answering the question, he volunteered the statement that he 
“had not then, or at any time, refused to settle; that he stated to 
Killilea that he had made two offers conditionally.” If the state- 
ment thus volunteered by the defendant’s witness was improper, 
the defendant’s counsel should have asked to have it stricken out. 
The answer was not responsive to the question, and the exception 
does not raise any point available to the defendant as a ground of 
error. 

2. The plaintiff, in making out his case, produced evidence to the 
effect that about a week after the fire he, with the witness, visited 
McClure, the adjuster, for the third time, in respect to the loss, 
McClure having said at the second visit that he would not give 
more than $1,400; tiat at the third visit McClure said “he would 
not give anything, that there wasn’t any liability under the policy; 
that the man burned it down.” McClure, on the part of the defend- 
ant, testified that at none of the interviews, nor at any time, did he 
say that the company would not pay anything, nor did he deny 
liability on the part of the company, but he did charge the plaintiff 
with neglect in allowing the first fire to spread and cause the sec- 
ond. In rebuttal the plaintiff offered and read in evidence, against 
the defendant’s objection, the portions of the answer withdrawn at 
the commencement of the trial, charging the plaintiff with incendi- 
arism, as stated. We think there was no error in this. The ques- 
tion to which the evidence was directed was whether, by denying 
liability, the necessity for making and delivering proofs of loss | ad 
been waived. The claim in the answer, as applied to this question, 
was in the nature of an admission or declaration of facts tending to 
show a waiver, and was admissible as the defendant’s claim of de- 
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fense to the action, and to rebut the evidence of the defendant, and 
corroborate the evidence of the plaintiff’s witness. The pleading of 
a party in the same or any other action is, in general, competent evi- 
dence against him as to any matter of fact material to the action on 
trial: Folger vs. Boyington, 67 Wis., 447. It became necessary to 
offer these portions of the answer in evidence for the reason that 
they had ceased to be any part of the existing answer, of which no- 
tice could be taken, without being thus put inevidence. The de- 
fendant could not avoid their effect by withdrawing them from its 
answer: Fogg vs. Edwards, 20 Hun, 90; Strong vs. Dwight, 11 Abb. 
Prac. (N. S.), 319. There is nothing in the case of Leavitt vs. Cut- 
ler (37 Wis., 52), to the contrary. That case related only to the use 
in evidence of charges dishonestly made in a previous answer, in 
aggravation of damages. The fact that the answer is not verified 
only renders the declaration less solemn and cogent, but it is still 
competent to show the claim of defense originally set up. Pre- 
sumptively, the answer was authorized by the defendant, but it 
might show the circumstances, and that the allegations were inserted 
without proper authority. 

3. It is said that the court erred in refusing to take the verdict of 
the jury separately on the value of the several groups of items in- 
sured for separate amounts under the policy. There were six 
groups of items of property destroyed by fire, aggregating about 
$1,285. It appears that the aggregate amount of insurance on this 
property was $1,050, and the jury allowed for its loss but $950. It 
is argued that the jury may have allowed, on some parts of this 
property insured in groups, a greater sum than it was insured for. 
No attempt was made to point out that in fact the defendant had 
been prejudiced by the form of submission, and there is no pre- 
sumption that it was. Error must be shown affirmatively. It will 
not be presumed. The form of a special verdict is largely in the 
discretion of the trial court, and that discretion will not be inter- 
fered with, provided the issuable facts in the case are covered: 
Pratt vs. Peck, 65 Wis., 463, 472. 

4. It is assigned as error that the court refused to direct the jury 
as to the valuation to be put upon the personal property destroyed 
in the barn, and refused a specific instructiou to the effect that $132 
must be deducted from an item of $200 for the horse and wagon 
that were saved. The court did instruct the jury that they would 
bear in mind that the horse and wagon weie saved, and that they 
would not take them into consideration, and thut the question as to 
th. .alue of the personal property destroyed by the fire they would 
de....nine from a fair preponderance of the evidence in the case. 
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The question of the value of personal property is largely a matter of 
opinion, and a fair question for the jury. What the jury allowed for 
the other items of the entire $200, or what sum they deducted for 
the horse and wagon, does not appear. We think that the defend- 
ant has no ground of complaint. The presumption is that the jury 
found according to the evidence. The point is made that there was 
no evidence to show that the hay and grain, valued at $50, were de- 
stroyed. There was evidence that they were in the barn, and that 
the barn was totally destroyed by fire. The request of the defend- 
ant that the jury be instructed to deduct $19.25 from the item for 
flour, on the ground that there were only nine barrels of flour, was 
not well founded; for the plaintiff, on cross-examination, testified 
that there were 17 barrels of flour,—8 of one kind, and 9 of another, 
—giving the value per barrel of each kind. 

5. It is insisted that the court erred in instructing the jury that 
the buildings upon the plaintiff’s property insured by the policy 
were entirely destroyed by fire, but the argument on this point is 
confined to the matter of the dwelling house, and rests upon the 
testimony of McClure, the adjuster, to the effect that ‘the founda- 
tion and cellar of the dwelling house were entire, and a great por- 
tion of the sills stood upon the top of the stonework;” and another 
witness testified that “there was a carpet still remaining on the 
floor of the room where the feather-bed was stored, and such carpet 
was spoiled with water, but not destroyed.” It is argued that a 
portion of the house, namely, the stone foundation, the foundation 
sills, and the first floor, were practically intact and uninjured, and 
had not been reduced to a broken and shapeless mass, but still re- 
tained their distinct character, uninjured, as parts of the building, 
and that, therefore, the question of total destruction was for the 
jury. This evidence will not prevent the case from being regarded 
as one of total destruction of the building. It would not be ex- 
pected that the foundation and cellar would be utterly destroyed. 
McClure does not say that the foundation was not injured, and only 
portions of certain combustible parts of the building remained. As 
was said in Seyk vs. Insurance Co. (74 Wis., 72): “It cannot be 
doubted that the identity and specific character of the insured 
buildings were destroyed by the fire, although there was not an 
absolute extinction of all the parts thereof. This was an ertire de- 
struction of the buildings, within the meaning of the statute.” The 
material facts were undisputed, and the court might properly give, 
as it did, an absolute instruction on the subject: Wood, Ins., § 107; 
Harriman vs. Insurance Co., 49 Wis., 71. Another of defendant’s 
witnesses testified that after the fire he made a measurement of the 
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size of the buildings, and that he was able to determine their 
ground size from what was left; that he found a part of the sills and 
some posts, and, where the sills were gone, he had no trouble in fol- 
lowing their outline. It is clear that each of the buildings had lost 
its identity as such, so that after the fire neither of them existed as 
a building. The fact that some of the materials remained in a more 
or less injured condition will not prevent the loss from being total: 
2 May, Ins., § 421a. We think that the absolute instruction of the 
court was warranted by the evidence. There was really no dispute 
as to the facts. It follows, therefore, that the court properly in- 
creased the amount found in answer to the seventh question to 
$975, the full amount of the insured value, and in like manner re- 
duced the amount found in answer to the third question to $700, the 
insured value of the buildings therein referred to. 

6. It is urged that the plaintiff’s ownership of the insured prop- 
erty was put in issue by the answer, and was not proved, and that 
the court erred in answering the first question, and in not submitting 
the question of the plaintiff’s ownership to the jury. The evidence 
is undisputed that at the time of the fire the plaintiff was in posses- 
sion of all the insured property, and it is described in the policy as 
his property, as ‘‘his one-story building,” etc.; “his frame barn,” 
etc.; “his one-story frame dwelling occupied as a storeroom,” etc.; 
and the like, as to all the buildings. This evidence was sufficient, 
prima facie, to entitle him to recover, and to put the burden of proof 
on the defendant (Nichols vs. Insurance Co., 1 Allen, 63), but it 
produced no evidence on the subject. 

There are no other questions requiring consideration. There 
does not appear to be any reversible error in the record. The 
judgment of the superior court is affirmed. 
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UNITED STATES CIRCUIT COURT. 


W. D. NortH CAROLINA. 





WEST END HOTEL & LAND CO. 
vs. 
AMERICAN FIRE INS. CO., or New York.* 
The policy contained a promissory warranty that no gasoline should be kept 


or used. 


Held, That the knowledge and acquiescence of the local agent in the erection 
of a gasoline plant on the premises after the execution of the policy was 
not a waiver. 


Held, That the failure of the company to exercise its option of cancellation, 
in case of any unauthorized act on the part of the insured in violation of 
its terms, did not waive the violation. 


C. B. Watson and R. B. Gienx, for Plaintiff. 
Trenuotm, Ruerr & Mixer, and Jos. E. Boyp, for Defendant. 


Dick, D. J. 

At the conclusion of the evidence introduced on this trial a motion 
was submitted to the court for peremptory instructions to the jury 
to return a verdict in favor of defendant. After hearing and con- 
sidering able and elaborate arguments of counsel on both sides, I 
am of opinion that the motion of defendant can properly be allowed; 
but for the purpose of affording the plaintiff full opportunity for 
having ali of my rulings reviewed in an appellate court I will state 
definitely my conclusions as to the facts and the questions of law 
involved in the case, and give ample time to counsel of plaintiff to 
present objections heretofore made in a formal bill of exceptions. 

This action was brought upon a policy of insurance executed and 
delivered by defendant to the plaintiff through the agency of Mr. 
Buxton. The execution of the policy has been conceded in the 
pleadings, and the plaintiff has proved the destruction of the prop- 
erty by fire, and the due service of the preliminary proofs required 
by the policy. The chief ground of defense relied upon is that the 
plaintiff failed to perform a promissory warranty, expressly and defi- 
nitely set forth in the policy, that no gasoline or other inflammable 
substance of like kind should be kept, used, or allowed upon the 
premises insured, unless permission should be first obtained from 
defendant, evidenced by a written indorsement or printed slip at- 
tached to the face of the policy; that no such permission was applied 
for or granted, and the plaintiff, in violation of its express promissory 
" * Decision rendered, April29, 18.2 == ~SOSOSCS*~CSs*~CS 
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warranty, introduced gasoline fixtures and kept and used gasoline 
upon the premises included in the policy, which, by explosion, caused 
the destruction of the property by fire. This positive and unambig- 
uous promissory warranty was an express condition created by the 
agreement of the parties, and required substantial performance on 
the part of plaintiff in order to subject the defendant to liability for 
indemnity for loss by fire. The plaintiff insisted that Mr. Buxton, 
the local agent of defendant, previous to the erection of the gaso- 
line fixtures on the premises, advised as to the proper location of 
the building in which he knew they were to be placed, and was fully 
cognizant of the presence and operation of such gasoline fixtures 
in the laundry building, located under his advice, and he made no 
objection; and his knowledge, advice, and acquiescence should be 
imputed to his principal, and be deemed obligatory. Before the 
execution of a policy of insurance the power and authority of a local 
and soliciting agent are co-extensive with the business intrusted to 
his care, and his positive knowledge as to material facts, and his acts 
and declarations within the purposes and scope of his employment, 
are obligatory on his principal, unless restricted by limitations well 
known to the parties with whom he deals at the time of a transac- 
tion. The most essential elements of a contract of insurance are 
truth, candor, honesty, and fair dealing between parties. The mass 
of mankind have very little practical knowledge of the cautious, 
technical, complicated, and ramified principles and methods of insur- 
ance, devised and developed through centuries, and formulated into 
systems by the wisdom and experience of practical business men, 
aided by the learning, shrewdness, and ability of lawyers; and yet 
many of those principles are so unsettled as to give rise to numerous 
inharmonious or conflicting decisions in the courts. Most persons 
who desire insurance can have no accurate information of the condi- 
tion, rules, and methods of remote companies engaged in such busi- 
ness, and must necessarily rely with confidence upon the knowledge, 
acts, and declarations of local, soliciting, and inducing agents, and 
regard them as complete representatives of their companies in all 
things said and done in negotiating contracts, and may show by 
parol evidence that the terms of an executed policy does not include 
the entire contract negotiated, or were induced and procured by 
previous false representations, concealments, or other fraudulent 
practices on the part of such local agents. After the execution of 
a policy, where no fraud or imposition has been practiced, the ex- 
press terms of the policy regulate the relations of the parties, and 
any limitations upon the power and authority of the local agent 
must be strictly observed; but such limitation cannot, by relation 








856 United States Circuit Court. { Now., 


be applied as a restriction upon the power and authority of the local 
agent as to acts and declarations previous to and inducing the exe- 
cution of the policy. The limitations in the policy are often con- 
strued liberally when applied to conditions which are to be performed 
after a loss is incurred, as they in no way increase the risk assumed, 
and only relate to remedies and methods of adjusting liabilities. 
During the continuance of the risk assumed by an executed policy 
no change in terms which increases the hazard of such risk can be 
made except in the manner and form provided for in the contract. 
A subsequent contract, negotiated by a local agent, founded upon 
some new consideration, accepted and approved by the executive 
officers of the company, would be obligatory; and such approval may 
often be inferred from the acts of the company in knowingly receiv- 
ing and retaining the new consideration, or by not promptly repu- 
diating a transaction of a local agent of which it has been fully 
advised, and its approval requested. I think that I acted properly 
in allowing the plaintiff to show in evidence the knowledge, acts, 
and declarations of Mr. Buxton, the local agent of defendant, during 
the negotiations previous to the execution of the policy. It appears 
from the evidence that Mr. Buxton had knowledge that the plaintiff 
company was about to erect a laundry building as an annex to its 
hotel, and he advised the erection of such building at a place further 
removed from the hotel than was at first contemplated by the man- 
agers, and he assigned as a reason for his advice that the proximity 
of the laundry would interfere with the insurance of the hotel and 
such annex. At that time the plaintiff had not obtained a policy 
from the defendant. The advice of the local agent was wise and 
truthful, and was not calculated to mislead the plaintiff in obtaining 
a future policy of insurance. Mr. Buxton at the time was a stock- 
holder in the plaintiff company, and we may well presume that he 
desired such company to obtain insurance at the best rates possible, 
and that his advice was prompted by such motive. It fully appears 
that the plaintiff was not deceived or misled by such advice, for in a 
short time afterwards a policy of insurance, negotiated by Mr. 
Buxton, was accepted from the defendant, in which there was an 
express promissory warranty that no gasoline should be kept, used, 
or allowed on the premises included in the policy. The premium 
paid on this policy was not in consideration for the extra-hazardous 
risk that would be incurred by the employment of gasoline in the 
laundry building to be erected. 

As there is no matter of fraud or imposition involved, the court 
may properly presume that the plaintiff understood the plain and 
positive terms of its agreement in the policy, and well knew that its 
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failure to comply with its promissory warranty would at once avoid 
the policy, and relieve the defendant from liability. It also knew 
from the express provisions of the policy how to obtain a modifica- 
tion of this warranty by applying to the defendant, and paying an 
additional premium for an increase of hazard on the risk to be in- 
curred by the use of gasoline. The fact that Mr. Buxton knew that 
some time subsequent to the date of policy gasoline fixtures had been 
placed in the laundry building, and were kept in operation for sev- 
eral months, did not waive the obligation imposed by the promissory 
warranty, and in no respect ratified by implication the unauthorized 
act of the plaintiff. By the express terms of the policy the local 
agent had no power and authority to change the definite agreement 
of the parties otherwise than as provided in the policy; and cer- 
tainly no change of such agreement «an be implied which is wholly 
inconsistent with and repugnant to express stipulations. Acquies- 
cence and waiver are always matters of fact that arise from proof 
of positive knowledge, or acts done by agents within the proper scope 
of their agency. There is no evidence tending to show that Mr. 
Buxton, by any direct promise or act, induced the plaintiff to keep 
and use gasoline on the insured premises under the belief that its 
promissory warranty was not strictly obligatory, or would be waived 
or changed otherwise than as provided for in the policy. From Mr. 
Buxton’s high reputation for integrity, intelligence, and practical 
business qualifications, we certainly cannot reasonably infer that his 
mere silence and nonaction as local agent of defendant were cal- 
culated or intended to inure to his benefit as a stockholder in the 
plaintiff company. 

The counsel of plaintiff further insisted that, as the defendant, 
under the terms of the policy, had the right to cancel the contract 
for any unauthorized or unapproved act on the part of the plaintiff, 
honesty and fair dealing required the defendant to promptly cancel 
the policy, and return part of the premium to the extent of the re- 
lieved risk; and, as this was not done, the plaintiff had reasonable 
grounds for supposing that defendant acquiesced in the introduction 
of gasoline fixtures within the laundry building, and plaintiff was 
thus induced to believe that no further effort was necessary to ratify 
the insurance in the uncanceled policy, or to obtain other insurance 
on the premises. As soon as gasoline was kept and used upon the 
insured premises without the consent or approval of defendant, the 
policy was avoided by the express terms of the contract of the par- 
ties; and the defendant was under no legal or moral obligation to 
formally cancel the policy, and return part of the premium. The 
risk had for a time been incurred, and the policy had been avoided 
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by the voluntary and illegal act of plaintiff. The defendant did 
nothing to induce the commission of such illegal act, but, on the 
contrary, had expressly provided how such act of forfeiture could 
have been prevented. Upon the most liberal construction and ap- 
plication of the principles of honesty, justice, and fair dealing, I 
cannot conceive of any phase of this case that would entitle plaintiff, 
which paid $50 as premium for an ordinary risk, to recover $2,500 
for the loss of property occasioned by the voluntary breach of its 
plain and express promissory warranty, without any fault on the 
part of defendant, and without the payment of premium for an 
extra-hazardous risk. 

After hearing the opinion of the court, the plaintiff’s counsel asked 
leave to take a nonsuit, and judgment of nonsuit was entered of 
record. 


SUPREME COURT OF PENNSYLVANIA. 


ARNFELD Et AL. 
v8. 
GUARDIAN ASSUR. CO., or Lonpon.* 


Notice of cancellation was given to the broker procuring the insurance, who 
thereupon took out a policy in another company and notified the agent, 
and distinctly agreed with him that the company was “relieved.” On 
the day following the property burned and the substituted company 
acknowledged its liability and paid the loss. 


Held, That the cancellation was effectual and the first company was relieved 
of liability although the policy provided for cancellation only after five 
days notice, and return of unearned premiums, and the five days had not 
expired nor the premiums been returned at the time of the loss, 


W. K. Jenninas, for Appellant. 
JosEPH STADTFIELD, for Appellees. 
Dean, J. 

On the 29th of March, 1893, the defendant, through one Charles 
Zugschmidt, an insurance broker, issued to the plaintiffs a policy of 
insurance, against fire, in the sum of $2,500, on a stock of clothing 
in their store in Pittsburgh. The term of the insurance was one 
year. The policy further contained the stipulation that it should 
be canceled 


At any time at the request of the insured, or by the company, by giving 
five days’ notice of such cancellation. If this policy shall be canceled as 
herein provided, or become void or cease, the premium having been actually 





* Decision rendered, Jan. 6, 1896. 
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paid, the unearned portion shall be returned, on surrender of this policy or 
last renewal, this company retaining the customary short rates, except that, 
when this policy is canceled by this company, by giving notice, it shall retain 
only the pro rata premium. 

On the 8th of May, 1893, the company gave verbal notice to Zug- 
schmidt, the broker, that the policy would be canceled within five 
days. He replied that he “would take notice, and replace it as 
soon as possible.” Zugschmidt, then, within two days, took out a 
policy, in name of plaintiffs, for a like sum, $2,500, in the Queen In- 
surance Company, to replace the one directed to be canceled. On 
the afternoon of the 10th of May, when defendant’s agent inquired 
of Zugschmidt whether he had replaced the risk, his son said he 
had placed it in the Queen Company. The agent of the defendant 
then said: “It is distinctiy understood the Guardian is relieved.” 
Zugschmidt replied: “The Guardian is relieved.” Nothing further 
was done. The policy issued by defendant company was not rede- 
livered, nor was there any formal cancellation of it, or return of any 
part of the premium. On the 11th of May, the day following this 
conversation, the property of plaintiffs was destroyed by fire. In- 
cluding both policies, and those in other companies, plaintiffs’ ag- 
gregate insurance was $28,000. The plaintiffs and adjusters of the 
different companies settled the loss on a basis of 85 per cent of the 
total aggregate insurance, or $23,800. The Queen Insurance Com- 
pany recognized its liability on its policy, and paid its proportion 
on the loss. The plaintiffs, alleging there was no effectual cancella- 
tion of defendant’s policy at date of loss, brought suit upon it, and, 
under the evidence and instructions to the jury by the court below, 
got a verdict and judgment for the full amount insured, $2,500. 
Defendant now appeals, assigning five errors. 

As the right to recover depends wholly on the questions raised 
by defendant’s second written prayer for instruction, which was re- 
fused by the court below, and which constitutes the second assign- 
ment of error, it is not necessary to notice the other assignments. 
Defendant’s second point was as follows: “If the jury believe, from 
the evidence, that the plaintiffs, by their agent, Charles Zugschmidt, 
on the 10th day of May, 1893, took out a policy in the Queen Insur- 
ance Company for $2,500 upon the same property as that covered 
by the policy in suit, and that their purpose in so doing was not to 
increase their line of insurance, but to substitute the policy in the 
Queen in the place of the policy in suit, because the defendant had 
given notice, on the 8th of May, 1893, to cancel the policy in suit 
within five days, in accordance with its terms, and the Queen Com- 
pany recognized their responsibility, and paid the plaintiffs the 
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amount covered by their policy, the moment the risk was covered 
in the Queen, the policy in suit was thereby canceled, the defendant 
released, and the verdict should be for the defendant.” The court 
below, being of opinion that, as plaintiffs had the right to take out 
additional insurance, and as the five days in which they were re- 
quested to have the first policy canceled had not expired at the date 
of the fire, and as the policy was still in possession of the plaintiffs, 
without any direct return to them of, or offer to return, unearned 
premium, the policy was still in force, declined to give the instruc- 
tion prayed for. The only question, then, is, should this point have 
been affirmed? It may be conceded that there was no formal, tech- 
nical cancellation of the policy issued by the defendant. It was in 
possession of plaintiffs. Defendant had not returned or offered to 
return to them the premium. But was there a substitution of the 
liability of a third party for that of the defendant, by the consent of 
the plaintiffs, defendant, and the third party ? Defendant's contract 
was one of indemnity in a fixed amount, against loss by fire on cer- 
tain goods. A third party, the Queen Insurance Company, took its 
place, and indemnified plaintiffs against precisely the same loss, in 
the same amount, on the same goods, then stood by its contract, and 
paid the loss. This was a complete and effectual substitution of 
another insurer in place of defendant, and this was by the consent 
of all parties interested; for it is not important to discuss the exact 
authority of an insurance broker, as Zugschmidt was, and determine 
to what extent he was the agent of the insured and the insurers,— 
that is, where the line should be drawn. It is undisputed he acted 
throughout for the plaintiffs and for both companies, and communi- 
cated with both; and all consented, and ratified his acts. Nor is it 
controlling that there was no formal cancellation or surrender of the 
first policy. The plaintiffs got the policy in the Queen Company, 
and, what is more important, got the money upon it. The premium 
they had paid to the defendant, in so far as they were entitled to a 
return of it, is owing by the defendant, through the broker, to the 
Queen Company, to whom the broker, acting for plaintiffs, trans- 
ferred defendant’s liability. Plaintiffs ought to have surrendered 
for cancellation defendant’s policy. What ought to have been done, 
equity will consider as having been done: The case is not unlike 
that of a creditor who has taken surety for a debt. The surety de- 
clines to be longer responsible. The debtor procures a new surety, 
acceptable to the creditor, who takes the place of the first on a new 
note. The creditor retains possession of the old note. The new 
surety pays the debt. The creditor sues the first surety on the old 
note, alleging it had never been formally delivered up or canceled. 
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In such case the learned judge of the court below would very 
promptly have said that, if a creditor be once paid, his mere posses- 
sion of the old note would not warrant the exaction of a second 
payment of the same debt. It seems to us there is no distinction 
between the supposed case and the one before us, except that the 
first is a contract for suretyship, and the second of indemnity. The 
injustice worked by permitting a second recovery in the one is the 
same as in the other. No party ought to be allowed to recover 
twice for the same debt, no matter how many instruments evidenc- 
ing the amount of his debt he may hold, nor how many distinct 
obligors there may be on them. Most creditors are content if their 
debt be paid once. All ought to be. We think there was error in 
refusing to affirm defendant’s second point. Therefore the judg- 
ment is reversed. As the facts, as we have stated them, were 
undisputed, a venire facias de novo is not awarded. 


SUPREME COURT OF GEORGIA. 


BOREN 
v8. 


MANHATTAN LIFE INS. CO.* 


Although it may have been within the scope of the authority of certain gen- 
eral agents of the defendant insurance company to employ for it a sub- 
agent, and bind the company to pay him for services rendered, the com- 

; pany was not bound for the compensation of a person who was employed 

% by these general agents, in their individual capacity, to work for them ; 

3 nor was parol evidence admissible to vary the terms of a plain and un- 

ambiguous written contract between these general agents and the plain- 

tiff, under the terms of which he was their employee, and not the em- 
ployee of the company. 


Hat Lawson, for Plaintiff in Error. 
D. B. Nicuotson and J. H. Martin, for Defendant in Error. 


M. R. Boren sued the Manhattan Life Insurance Company to 
recover certain commissions which he alleged were due him under 
a contract made with him on January 10, 1893, by Carroll & Bon- 
ham for and in behalf of defendant, they having full authority 
therefor. Upon the trial, the court having rejected the material 
evidence offered by the plaintiff, and defendant introducing no 
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testimony and not moving for a nonsuit, a verdict in its favor was 
directed by the court, to which ruling, and to each of the others 
hereafter shown, plaintiff excepted and brings error. Affirmed. 
When the case was called, counsel for defendant made an oral 
response to a notice to produce the written contract between 
Carroll & Bonham and the defendant, under which they were 
acting at the time of the making of the contract sued on, and said 
that defendant had notified them that the contract was in his hands, 
but that he did not have it, and did not think he ever had it. Both 
parties then announced “ Ready,” plaintiff stating he would go to 
trial without the written contract. He then offered in evidence the 
contract sued on, which recites that it is an agreement entered into 


Between Carroll & Bonham, general agents for the Manhattan Life Insur- 
ance Co., of New York, of the first part, and the plaintiff, of the second part; 
that the party of the first part agrees to employ the party of the second part, 
who agrees to serve the party of the first part exclusively and faithfully, un- 
der the rules of the Manhattan Life Insurance Co., as their special agent in 
Central Georgia and South Carolina, * * * to solicit applications for in- 
surance in the Manhattan Life Insurance Co., in all parts of the district 
above described, and to do all in his power to promote the interests of the 
Manhattan Life Insurance Co. in said district; to collect the premiums, inter- 
est, and charges on all policies issued upon applications procured under this 
agreement; to make a return to the party of the first part at their office in 
the city of Augusta, Ga., on the first of each and every month, or oftener if 
required by the party of the first part, of all collections for policies charged 
to him, and to fully account for and return all policies intrusted to him, re- 
mitting to the said party of the first part by bank draft, or otherwise if re- 
quired, with such reports, all funds, notes, vouchers, policies, etc., belonging 
to the Manhattan Life Insurance Co., said party of the second part being per- 
sonally responsible to the party of the first part for his acts and collections. 


The contract then provides that, in consideration of the services 
of the party of the second part, the party of the first part agrees to 
pay him acertain specified percentage upon the various kinds of 
policies subject to be written, it being agreed that no claim for 
commission shall be valid until the premium on the policy shall be 
received by the party of the first part in cash; that upon the termi- 
nation of this contract a settlement shall be had between the parties 
hereto, and the party of the second part shall pay over to the party 
of the first part all moneys collected, and return to “them” all 
policies, notes, vouchers, and other property in his possession be- 
longing to the Manhattan Life Insurance Company, and that the 
party of the first part, or any special agent anthorized by “ them,” 
shall have the right to solicit insurance and collect premiums, dur- 
ing the existence of this contract, in the territory assigned to this 
agency. This contract was signed by “Carroll & Bonham. M. R. 
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Boren.” Defendant objected to this evidence on the ground that it 
was no party to the contract, and could not be bound by it, nor did 
the same purport to be a contract by defendant. Plaintiff then 
offered to show by parol that Carroll & Bonham were general agents 
of defendant, with power and authority to make the contract, and 
that they made it, not for themselves individually, but for defen- 
dant. This was objected to, and excluded, for the reason that it ap- 
peared that the contract between Carroll & Bonham and defendant 
was in writing. Plaintiff testified that, when Carroll & Bonham 
made with him the contract sued on, they had before them their 
contract with defendant, and referred to it constantly. They repre- 
sented themselves as general agents of defendant, with full power 
to make a contract, and made it, not for themselves individually, 
but in their capacity as general agents of defendant, and in defend- 
ant’s behalf. This was objected to for the reason that plaintiff 
could not prove the agency of Carroll & Bonham by their sayings. 
Plaintiff then identified the following letter as having been written 
by Carroll & Bonham :— 

The Manhattan Life Insurance Company of New York. Carroll & Bonham, 
Gen’l Agents. Dyer Building, Augusta, Ga., Jan. 20th, 93. Dr. Rush M. 
Brown, Cordele, Ga.—Dear Doctor: This will introduce to you our friend 
Mr. M. R. Boren, who will represent the Manhattan in your section. Give 
Mr. Boren every assistance in your power in the prosecution of his work, and 
the same will be gratefully remembered. Yours, truly, Carroll & Bonham, 
General Agents. 

Plaintiff then introduced a policy of insurance of defendant to P. 
S. Tatum, and testified that it was procured through his solicita- 
tion, under the contract sued on, and upon an application sent by 
him through Carroll & Bonham. This policy was dated February 
21, 1893, and upon the back of it were the words, “Carroll & Bon- 
ham, Augusta, Ga., General Agents.” Plaintiff further testified that 
Morgan acted as general superintendent for defendant,—introduced 
himself to plaintiff as such, in the office of Carroll & Bonham, shortly 
after the making of the contract sued on; he said that Carroll & 
Bonham were general agents of defendant, and had notified him of 
the contract which they had made with plaintiff for detendant, and 
expressed his pleasure in the fact that plaintiff was going to work 
for defendant. He was recognized by Carroll & Bonham as general 
superintendent for defendant, and he superintended their work. 
This testimony was objected to for the reason that Morgan’s agency 
and powers could not be proved by his own sayings, and the objec- 
tion was sustained. Plaintiff testified that Carroll & Bonham sent 
their reports as general agents to the defendant through Morgan; 
he only knew this from what Carroll & Bonham told him. This was 
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rejected on the ground that the written reports were the highest 
evidence, and on the ground that the testimony was hearsay. Plain- 
tiff testified that he sent to Carroll & Bonham applications for poli- 
cies in the defendant company, and letters to Carroll & Bonham 
accompanying them, and the policies were sent back by them to him 
for the applicants. This, also, was rejected on the ground that the 
writings referred to were the highest evidence of the facts sought to 
be proved. Plaintiff testified that the duties of general agents of 
life-insurance companies were to appoint subagents for the com- 
pany, and to oversee their work, and to exercise a general super- 
vision over the special agents appointed by them. This was ruled 
out as incompetent and irrelevant. One Thomson testified that 
about the first of 1893 he had some collections to make for defend- 
ant, given him by Morgan, who claimed to be the general superin- 
tendent for defendant, and he superintended these collections. He 
procured for witness some papers needed as evidence, which he 
said were at the office in New York. The representation made by 
Morgan was objected to on the ground that his sayings could not 
establish his agency; and the objection was sustained, the rest of 
the evidence being allowed to remain. The court then ruled out the 
contract sued on, and also ruled out the letter from Carroll & 
Bonham to Dr. Brown, upon the ground that the same was irrelev- 
ant unless the authority of Carroll & Bonham was shown. Plaintiff 
offered to show that work had been done by him for defendant, and 
what was due him. This was rejected on the ground that there 
was no evidence that plaintiff had any contract with defendant, or 
that it was liable on the contract in question. 
Per Curiam. Judgment affirmed 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


PAGE ET AL. 
i vs. 


i SUN INSURANCE OFFICE.* 


The policy provided that it should not be liable for a greater proportion of 
the loss than the amount insured bore to the whole insurance, whether 
valid or not, on the insured property. The policy specifically covered shin- 
gles located on a certain block. Other compound policies covered shin- 
gles lucated on this and on another separate block. Shingles on the first 
block were damaged by fire. 


Held, That the compound policies covered all the shingles to their full amount 
and must prorate for their full amounts with the specific policy. 


Orro Kuerrner (J. N. Searles, T. T. Fauntleroy, and Frederick D. 
Rice were with him on the brief), for Plaintiffs in Error. 

Emanve Couen (Stanley R. Kitchel and Frank W. Shaw were with 
him on the brief), for Defendant in Error. 


Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


Sanporn, C. J. 

Edward S. Page and Charles H. Page, co-partners as Page Bros., 
the plaintiffs in error, were the owners of lumber, lath, and shingles 
of the value of $59,095.52, situated on two blocks in the city of 
Anoka, Minn. That portion of this property situated on the easterly 
of these blocks was worth $16,727.06, and that portion of this prop- 
erty situated on the westerly of these blocks was worth $42,368.46. 
On November 10, 1893, a fire caused a loss of $30,982.02 on that 
portion of their property situated on the westerly block, but caused 
no damage or loss upon the property situated on the easterly block. 
At the time of this fire the plaintiffs in error held policies of insur- 
ance to the amount of $40,000 on this entire property situated on 
both blocks, and policies to the amount of $10,000 upon that por- 
tion of this property situated on the westerly block. One of the 
latter policies, for the amount of $2,500, was issued by the Sun 
Insurance Office, the defendant in error. This policy contains this 
provision :— 


LTT OT RA I REI RE 


This company shall not be liable under this policy for a greater proportion 
of any loss on the described property * * * than the amount hereby 








* Decision rendered, March 30, 1896. 
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insured shall bear to the whole insurance, whether valid or not or by solvent 
or insolvent insurers, covering such property. 

Upon this state of facts the court below held, in an action upon 
this policy, that both the $10,000 insurance on the property on the 
westerly block only, and the entire $40,000 insurance upon all the 
property on both blocks, covered the property situated on the west- 
erly block and described in this policy, and that the plaintiffs in 
error could recover only 25°; of the amount of the loss on this 
policy, which is $1,549.10. Judgment was accordingly entered for 
that amount, and this writ of error was sued out to reverse it: 64 
Fed., 194. The only error assigned is that only such a proportion 
of the $40,000 insurance upon the property upon both blocks as the 
value of the property upon the westerly block bore to the value of 
the property on both blocks (that is to say, only #338846 of $40,000), 
which is $28,677.95, covered the property upon the westerly block, 
within the true meaning of the clause of the policy in suit which we 
have quoted; that the whole insurance covering the property on 
this block was consequently only $38,677.95; and that the defend- 
ant in error is consequently liable for 759,990. of $30,982.02, the 
total loss, which is $2,002.56. Ingenious and persuasive arguments 
have been presented to sustain this assignment, but the unambigu- 
ous terms of the contract are fatal to them all. This contract is too 
plain to permit construction, too positive to allow evasion, and too 
clear to admit of doubt. It provides that this defendant in error 
shall not be liable for any greater proportion of the loss on the 
property described in it than the amount insured by it shall bear to 
the whole insurance covering the property it describes. It will not 
do to say that the policies for $40,000, which insured both this prop- 
erty on the westerly block and that upon the easterly block, did not 
cover to their full amount the property described in this policy. 
The whole includes all its parts, and that which covers the whole 
covers every part that constitutes the whole. The policy in suit re- 
quires the insured to state in his proofs of loss “all other insurance, 
whether valid or not, covering any of said property.” If, pursuant 
to this provision, the plaintiffs in error had stated in their proofs of 
loss that the amount of their insurance on this property by virtue of 
these compound policies for $40,000 was only $28,677.95, it is plain 
that their statement would not have been true. If the loss upon 
the property on this westerly block had been $80,000, instead of 
$30,892.02, the insured could certainly have collected the full $40,- 
000 on these compound policies. How, then, can it be said that the 
entire $40,000 of insurance furnished by these compound policies 
did not cover the property damaged? Arguments and authorities 
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have been urged upon our consideration in support of the proposi- 
tion that a more just and equitable division of the loss between the 
companies which issued the compound policies covering the prop- 
erty upon both blocks, and those which issued the specific policies 
on the property upon the westerly block only, would be effected by 
treating, the former as insuring the plaintiffs in error to the amount 
of $28,677.95 on the property on the westerly block, and to the 
amount of $11,322.05 on the property on the easterly block. But 
that question is not presented by this record. According to the 
agreed statement of facts upon which this case was submitted, the 
$40,000 of insurance was not so placed. The question before us is 
not what contribution each company which insured this property 
ought in equity to make to the payment to this loss, in the absence 
of express contracts fixing their liabilities, and we are compelled to 
decline to follow counsel into the consideration of that and cognate 
questions. It is not our province to make contracts for the parties 
to this suit, or to modify those which they have themselves deliber- 
ately made because it appears to us that they might have made 
those that would have been more equitable or more advantageous. 
They have made a contract themselves which fixes the amount of 
the liability of the defendant for this loss. This action is founded 
on that contract, and it is the sole measure of the defendant’s liabil- 
ity. The only question here is whether or not the plaintiffs in error 
may recover, under this policy, any greater proportion of the loss 
upon the property which it describes than that which the amount 
insured by it bears to the entire insurance covering that property. 
The policy expressly provides that they cannot, and that must close 
this discussion. 

The result is that, under a clause in a policy of insurance which 
provides that the company shall not be liable for a greater proportion 
of any loss on the property described therein than that which the 
amount insured thereby shall bear to the whole insurance covering 
such property: First. Compound policies insuring the property de- 
scribed in such a policy, and other property, cover the property so 
described, to their full amount, in case of a loss upon the property 
described in the specific policy, and no loss on the other property 
described in the compound policies. Second. In such a case the 
company issuing the specific policy is liable for no greater propor- 
tion of the loss than that which the amount of such policy bears to 
the total amount of both the compound and specific policies cover- 
ing the property it describes: Merrick vs. Insurance Co., 54 Pa. St., 
277, 281, 282, 284. The judgment below is affirmed, with costs. 
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COURT OF APPEALS OF MARYLAND. 


AMERICAN CREDIT INDEMNITY CO. 
v8. 
CASSARD.* 


A credit policy provided that it should be void in the event of discontinuance 
of business by the firm. After the goods had been sold but before the 
failure of the purchase a member of the insured firm died. 


Held, That the death was not a discontinuance of the business on that date 
within the policy. 


Ws. A. Fisner, for Appellant. 

Jos. France, for Appellee. 

McSuerry, C. J. 

The American Credit Indemnity Company is a corporation cre- 
ated under the laws of the state of Louisiana. Its business consists 
in guarantying or indemnifying vendors of goods, wares and mer- 
chandise against losses resulting to them from the insolvency of 
their commercial or mercantile debtors. It issues, for a money con- 
sideration, a bond of indemnity, which, together with the conditions 
and terms written or printed upon it, constitutes the contract 
between the company and the indemnified creditor. Among these 
conditions, it is provided by the eighth clause that 

In the event of failure of, or discontinuance of business by, the indemni- 
fied, this bond shall become null and void. 

The firm of J. F. Naylor & Co., composed of John F. Naylor and 
James D. Cassard, located and carrying on business in Baltimore 
city, purchased from the credit indemnity company one of these 
bonds of indemnity. It bears date on the Ist day of October, 1892, 
and covers losses between that date and the 31st day of December, 
1893, not exceeding, in the aggregate, the sum of $5,000 over and 
above a designated initial loss first to be borne by the creditors. 
Among the branches of business conducted by the firm was a knit- 
goods and hosiery department, and the bond of indemnity held by 
Naylor & Co. related only to sales of this class of merchandise. Mr. 
Naylor had exclusive charge of this branch of the firm’s affairs, and, 
as between himself and his partner, he derived all the profit there- 
from, and bore all the losses therein, though, as to third parties, 
there was no difference between this and other departments of the 
business. The indemnity company has been duly credited with the 
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initial loss of $1,500, with which the firm was chargeable under the 
bond; and the question before us on this appeal is whether the 
company is liable, in view of the circumstances to be stated pres- 
ently, for the loss sustained by Naylor & Co. over and above the sum 
of $1,500. The court below ruled that the indemnity company was 
liable, and from the judgment rendered against it the pending 
appeal was taken. 

Hess, Herle & Co., one of the customers of Naylor & Co., pur- 
chased from the latter hosiery and knit goods to the value of 
$2,792.13. These purchases were made at various dates between 
February 6th and August 18th, in the year 1893. On November 
9th of the same year, Hess, Herle & Co. failed, within the meaning 
of the term “failure,” as used in the bond of indemnity. H. E. 
Patrick & Co., another customer of Naylor & Co., purchased from 
the latter other goods to the value of $159.15, and they were shipped 
to the vendee in March and July, 1893. On December 27th of the 
same year, Patrick & Co. failed. In August, 1893, Mr. Naylor fell 
sick, and of that illness he died on October 34, following. All of 
the goods purchased by the two debtor firms just named were 
shipped to them before the death of Mr. Naylor, and each of the 
firms failed and became insolvent after his decease. It was admit- 
ted that the surviving partner, who instituted the pending suit, fur- 
nished the proof of these losses to the indemnity company; and 
that, without fault on his part he has received nothing from either 
of the insolvent firms. Now, it is imsisted that the death of Mr. 
Naylor dissolved the firm of Naylor & Co. on October 3, 1893, the 
date of his decease, and that this dissolution thus brought about was 
a “discontinuance of business by the indemnified,” which, under the 
eighth condition of the bond, caused the bond to “ become null and 
void.” Whether this contention is correct and well founded is the 
single question in the case. 

Contracts of this character, like policies of fire insurance, to which 
they are closely analogous, must receive a reasonable construction, 
so as to give effect to the intention of the parties thereto, and so as 
to carry out, rather than defeat, the purposes for which they were 
executed. They should neither, on the one hand, be so narrowly or 
technically interpreted as to frustrate their obvious design, nor, on 
the other hand, so loosely or inartificially as to relieve the obligor 
from a liability fairly within the scope or spirit of their terms. It 
is difficult to suggest a satisfactory reason for holding that the 
death of one member of a creditor firm, long after goods have been 
sold and delivered, releases the obligor company from its liability to 
make good the loss arising from a subsequent insolvency of the 
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debtor during the continuance of the bond that would not equally 
apply to the case of an individual creditor who was not a member of 
any firm. The object of this peculiar kind of indemnity is to guar- 
anty vendors against loss by reason of the insolvency of their 
debtors; and if the debt has been contracted during the continu- 
ance of the bond of indemnity, and while the firm or the individual 
protected by the bond is actually engaged in business, though the 
loss happens after the death of one member of the creditor firm, or 
after the death of the individual creditor, when there is no firm, the 
contingency contracted against—the insolvency of the debtor—is 
precisely the same as though the death of the creditor had not oc- 
curred at all. If, in the case of an individual creditor who is indem- 
nified by such a bond, and who, after selling his goods, dies, it be 
held that the bond is made void because of his death, there would 
be superadded, by construction, a provision of avoidance beyond 
the two designated in the eighth clause. The failure of the person 
indemnified, and his discontinuance of business, are specified. His 
death is not. In addition, then, to the requirements that he should 
not fail and should not discontinue business, the obligation of the 
bond would be made subject to the further condition that the credi- 
tor survive the period of time covered by the contract of indemnity; 
and thus, by pure implication, there would be written into the eighth 
condition, heretofore quoted, a contingency not therein expressed, 
or even necessarily implied. And in the case of a firm precisely the 
same situation would exist. Undoubtedly, the death of a member 
of a firm does, by operation of law, dissolve the partnership, but 
such a dissolution of the firm can in no sense be said to be a discon- 
tinuance of business by the indemnified. The surviving partner winds 
up the concern. The dissolution is by operation of law, and not by 
the act of the parties; and the discontinuance of business on the part 
of the firm is not a discontinuance by the firm, but by operation of 
law, in consequence of an act of God. Obviously, the term “ discon- 
tinuance by the indemnified ” has relation to the act of the indem- 
nified (either his voluntary act, or the consequence of his voluntary 
act), precisely as the other condition (the failure of the creditor) 
relates to a situation arising from his own acts or conduct. Had 
the design been to constitute the death of the creditor a ground for 
avoiding the bond, the addition of the words “ and the death of the 
indemnified,” or words of like import, would have placed the matter 
beyond dispute; and every individual purchasing such a bond would 
then have been advised, in plain terms, that the contingencies which 
he encountered, and was obliged to avoid, so as to enable him to re- 
cover on the bond, were not only his own failure in, or discontinu- 
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ance of, business, but his death during the period covered by the 
indemnity. The construction contended for by the appellant places 
death (an act of God) in the same category as discontinuance of 
business by the indemdified (an act of the individual). It does not 
discriminate between what is the act of the party himself, on the one 
hand, and the consequence resulting from his death, which, on the 
other hand, is not his act, but makes the one the equivalent of the 
other, in so far as respects the continuing validity of the bond. And 
it does this, too, by ascribing to the words of the bond a meaning 
which, at best, is both strained and unnatural. In resisting the en- 
forcement of an obligation of this character upon the ground here 
relied on, the defendant must show that its refusal to fulfil its con- 
tract is justified by some term of defeasance contained in the under- 
taking itself; and, unless this appears with reasonable clearness, the 
obligor cannot escape liability. If we entertained any reasonable 
doubt as to the correct interpretation to be placed on words we have 
been considering in the eighth condition indorsed on the bond, that 
doubt would be sufficient to solve the question against the defend- 
ant, because its contract to indemnify must stand in full force unless 
more than a doubt exists as to whether the defeasible conditions 
embrace the particular ground of avoidance relied on. The in- 
struction given by the court agrees with the views we entertain, and 
we accordingly affirm its judgment. 
Judgment affirmed, with costs above and below. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 





PENN MUT. LIFE INS. CO. ) 
v8. 
MECHANICS’ SAVINGS BANK & TRUST CO.* \ 


The statute provided that no misrepresentation not material should avoid the 
policy unless made in bad faith. 

Held, That such misrepresentation honestly made would not work a forfeiture; 
it must be made with intent to deceive in order to come within the policy. 


F. C. Maury and J. B. Dantez, for Plaintiff in Error. 
Before Taft, and Lurton, C. JJ., and Hammond, J. 
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: Tart, C. J. 
This is a petition for rehearing by the plaintiff in error. The ac- 
tion below was on a policy of life insurance, and resulted in a ver- 
dict and judgment against the defendant, the insurance company: 
In the opinion heretofore filed in the case we reversed the judgment 
of the court below for an error in excluding evidence, and for the 
guidance of the court below in a new trial we considered other ques- 
tions upon the record. The Pennsylvania statute which controlled 
the construction of the policy provided, in effect, that no misrepre- 
sentation in the application should avoid the policy unless it was 
either made in bad faith or was material to the risk. It appeared 
upon the trial that in answering a question as to other life insurance 
upon his life the insured had stated three policies aggregating 
$16,000, but had omitted one which he had for $5,000. The court 
below refused to charge the jury that this misrepresentation avoided 
the policy because necessarily made in bad faith, even if it was not 
material to the risk. In this we held there was no error, and we 
are pressed by the petition for a rehearing to examine the correct- 
ness of our holding. The argument of learned counsel is that a 
misrepresentation in bad faith, within the meaning of the statute, 
is an untrue statement, made under such circumstances that it would, 
if resulting in injury, support a recovery in an action for deceit at 
common law; that in such an action, if the fact misrepresented is 
one concerning defendant’s own affairs, of which he must at some 
time have had personal knowledge, he is held to a knowledge and 
recollection of it at the time of the statement, and cannot be heard 
in defense to say that inadvertently and through forgetfulness he 
made the statement in the honest belief of its truth. Therefore it 
is said that in this case the court below should have told the jury 
that, as the insured must have known of the omitted policy when he 
took it, he is conclusively presumed to have known it when he 
signed his application, and so to have made the statement concern- 
ing his other insurance in bad faith. The argument is unsound. 
We have here to deal with the statutory meaning of the phrase 
“ misrepresentation in bad faith.” “In bad faith” is not a technical 
term used only in actions for deceit. It is an ordinary expression, 
the meaning of which is not doubtful. It means “ with actual intent 
to mislead or deceive another.” It refers to a real and actual state 
of mind capable of both direct and circumstantial proof. A man 
may testify directly to his knowledge and intention if they are in 
issue, and they may also be inferred from circumstances. If a man 
makes a statement in the honest belief that it is true, he does not 
make that statement in bad faith, even if his honest ignorance of the 
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truth is the result of the grossest carelessness. The fact that he 
could only be ignorant through gross carelessness may be evidence 
to show that he was not ignorant, and therefore spoke in bad faith; 
but, grant his honest belief in his statement, and there cannot be 
bad faith on his part in the ordinary sense in which those words are 
used in the English language. This is the sense in which they are 
used in the Pennsylvania statute. Therefore it would clearly not 
have ‘been bad faith in the insured if he made the statement con- 
cerning his other insurance in the honest belief in its truth, and 
omitted the $5,000 policy through forgetfulness and inadvertence. 
Whether actual bad faith must be shown in common-law actions 
for deceit to justify a recovery has been the subject of much contro- 
versy, and it has been finally settled in England by the decision of 
the House of Lords in Derry vs. Peek (14 App. Cas., 337), that there 
can be no recovery in such an action whenever the defendant made 
the statement complained of in the honest belief of its truth, how- 
ever unreasonable such belief. Such, too, would seem to be the 
holding of the Supreme Court of the United States in Lord vs. God- 
dard (13 How., 198), see, also, Biggs vs. Barry (Fed Cas., No. 1,402), 
though, in view of some of its later cases, the question may still be 
an open one in the latter court: Iron Co. vs. Bamford, 150 U. S., 
665. There is much authority in this country supporting the view 
that an action for deceit may be maintained against one making an 
untrue statement, though in the honest belief of its truth, if there 
was no reasonable ground for such belief; or, to put it in another 
way, if he ought to have known the truth: Cooley, Torts (2d Ed.), 
p. 585. Nearly all the cases upon which the petitioner relies are 
cases in equity of rescission or equitable estoppel in which bad faith 
is never indispensable as an element, and such of them as are English 
are expressly distinguished on this ground in Derry vs. Peek; Bur- 
rowes vs. Lock, 10 Ves., 470; Raley vs. Williams, 73 Mo., 310; Bullis 
vs. Noble, 36 Iowa, 618. The other English cases relied on are, of 
course, controlled by Derry vs. Peek. The other American cases 
are cases of misrepresentation in contracts of insurance made the 
basis of the contract, and given a contractual effect: Towne vs. In- 
surance Co., 7 Allen, 51; Byers vs. Insurance Co., 35 Ohio St., 606. 
The conflict of authority in regard to actions for deceit is whether 
actual bad faith is necessary to sustain the action, and not whether 
an untrue statement, founded on an honest belief in its truth, though 
inadvertently or forgetfully or negligently made, is a statement in 
bad faith. Here the statute expressly declares the material issue to 
be whether the misrepresentation was made in bad faith. This re- 
lieves us of all difficulty. The statute means what it says. It does 
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not mean constructive bad faith. It does not mean gross negligence, 
which some courts have held sufficient to sustain an action for de- 
ceit. It means the same actual intent to mislead that must be found 
in convicting one of the crime of false pretenses, and surely honest 
belief in the misstatement, through forgetfulness and inadvertence, 
is a defense to such a charge. The reference to the essential basis 
of recovery in common-law actions for deceit only tends to confusion 
because of the conflict of authority, and is in no way helpful in con- 
struing the statute. The petition is denied. 


SUPREME COURT OF ALABAMA. 


WESTERN ASSUR. CO. 
vs, 
HALL ET AL.* 


The policy provided that in case of dispute the amount of loss should be 
settled by arbitration and that no suit should be begun without com- 
pliance with the conditions. 

Held, That the agreement to submit the amount of loss to arbitration was valid. 


Auex. T. Lonpon, Jonny Lonnon, and R. W. Warker, for Appellant. 
Lawrence Cooper, for Appellees. 
CoLEeMAN, J. 
The action is upon a policy contract of fire insurance, and the 
complaint is framed after the statutory form. The court sustained 
the plaintiffs’ demurrer to the pleas of the defendant, and, the de- 
fendant declining to plead further, judgment was rendered for the 
plaintiffs. The appeal is from the ruling of the court, sustaining 
the demurrer to the pleas. The question raised by the pleas is the 
legal effect of the “arbitration clause” contained in the policy. 
According to the averments of one or more of the pleas, the policy 
provided that, in the event of disagreement as to the amount of 
loss, the amount should be settled by arbitration, and that it was 
provided and stipulated in the policy, in substance, and made a 
condition thereof, that no suit or action on said policy should be 
maintained without a compliance with the conditions, etc. How 
the arbitrators were to be selected and the loss ascertained is 
sufficiently stated in the plea. It would have been better pleading 
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to have set out that part of the arbitration stipulation which pro- 
vided that no suit should be maintained without a compliance with 
the condition, than to have made the averment the conclusion of the 
pleader. The demurrers to the pleas raise the one question, whether 
the plaintiffs’ refusal to submit the question of the amount of the 
loss to arbitration upon the demand of the defendant, the parties 
having disagreed, bars the plaintiffs’ action. Does the arbitration 
provision oust the courts of jurisdiction, and will such an agree- 
ment be upheld? There are some decisions of this court which in 
principle go far to sustain the ruling of the primary court, and upon 
these authorities our first conclusion was that the court ruled rightly 
in sustaining the demurrers to the pleas. Upon further consider- 
ation of the question and examination of the authorities, we are 
convinced that the weight of authority and the better argument are 
adverse to our first conclusion, and that the demurrers to the pleas 
should have been overruled. The Alabama cases principally relied 
upon are Bozeman vs. Gilbert, 1 Ala., 90; Meaher vs. Cox, 37 Ala., 
201; and Wright vs. Evans, 53 Ala.,108. The principle declared in 
these cases is that, when the agreement to arbitrate includes the 
whole subject matter of difference, so that the right of the party to 
resort to the courts of his country for the determination of bis suit 
or claim is absolutely and effectually waived, such an agreement is 
against public policy, and void. We adhere to that conclusion. 
The courts clearly distinguish between an agreement which refers 
to arbitration the extent or amount of damages to be recovered, but 
leaves the parties free to have the right to recover or liability of the 
other party determined by the courts, and those agreements which 
refer to arbitration the authority to determine the right of the one 
to recover or the liability of the other. The former are upheld and 
enforced, while the latter are declared to be against public policy, 
and not binding. The policy of the legislation of this state is to 
encourage the settlement of legal controversies by arbitration as far 
as can be done without contravening some principle of public policy: 
Tankersley vs. Richardson, 2 Stew., 130; Bridge Co. vs. Jemison 
33 Ala., 476; Code, §§ 3221, 3222. The arbitration clause under 
consideration came before the court in the case of Hamilton vs. 
Insurance Co. (136 U. S., 242; 10 Supt. Ct., 945), and it was there 
upheld in the following language: “Such a stipulation, not ousting 
the jurisdiction of the courts, but leaving the general question of 
liability to be judicially determined, and simply providing a 
reasonable method of estimating and ascertaining the amount of 
the loss, is unquestionably valid, according to the uniform current 
of authority in England and in this country: Scott vs. Avery, 5 
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H. L. Cas., 811; Viney vs. Bignold, 20 Q. B. Div., 172; Delaware & 
H. Canal Co. vs. Pennsylvania Coal Co., 50 N. Y., 250; Reed vs. 
Insurance Co., 138 Mass., 572, 576; Wolff vs. Insurance Co., 50 N. J. 
Law, 453; Hall vs. Insurance Co., 57 Conn., 105, 114. The case 
comes within the general rule long ago laid down by this court: 
‘Where the parties, in their contract, fix on a certain mode by which 
the amount to be paid shall be ascertained, as in the present case, 
the party that seeks an enforcement of the agreement must show 
that he has done everything on his part which could be done to 
carry it into effect. He cannot compel the payment of the amount 
claimed, unless he shall procure the kind of evidence required by 
the contract, or show that by time or accident he is unable to do so?’ 
U. S. vs. Robeson, 9 Pet., 319, 327. See, also, Railroad Co. vs. 
March, 114 U.S.; 549, 5 Sup. Ct., 1035.” As sustaining the principle, 
we cite the following authorities: Carroll vs. Insurance Co., 72 Cal., 
297; Hall vs. Insurance Co., 57 Conn., 105; Campbell vs. Insurance 
Co., 29 Am. Rep., 591; Insurance Co. vs. Creighton, 51 Ga., 95; 
Wolff vs. Insurance Co., 50 N. J. Law, 453; Pioneer Manuf’g Co. 
vs. Phoenix Assur. Co., 106 N. C., 28; Insurance Co. vs. Lewis, 28 
Fla., 209; May Ins., § 495; Chippewa Lumber Co. vs. Phenix Ins. 
Co., 80 Mich., 116. Former opinion withdrawn, rehearing granted, 
reversed and remanded. 


SUPREME COURT OF GEORGIA. 


CLUBB 
v8. 


AMERICAN ACC. CO., or LOUISVILLE. 


AMERICAN ACC. CO., or LouISsvILLE, 
v8. 


CLUBB.* 


Where soliciting and forwarding applications for policies of insurance were 
within the scope of the duties of an agent of an insurance company, and 
such agent undertock to prepare for another an application for insurance, 
and wilfully inserted therein a false answer to a material question, he 
will be regarded in so doing as the agent of the company, and not of the 
applicant; and the agent’s Enowhehae of the falsity of the answer will be 
imputed to the company. : 
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Although, in such case, the application was, by its terms, a part of the con- 
tract of insurance, and was signed by the person to whom the policy was 
subsequently issued, if the latter was fraudulently misled and deceived 
by the agent as to the contents of the application in the respect indicated, 
and was, in fact, ignorant that it contained the false answer in question, 
the company will not be allowed to avoid the policy on the ground of a 
false warranty in relation to that answer. 


This case, upon its substantial merits, is controlled by the propositions of law 
above announced; and there was no error in refusing to grant a new trial 
upon any grounds of the motion therefor to which the cross bill of excep- 
tions 

Jounson & Krauss, for Plaintiff in Error. 

Symmes & Bennert, for Defendant in Error. 

Lumpkin, J. 

The principal and controlling legal questions involved in the 
present case are stated in the headnotes. We rest the correctness 
of our conclusions upon the reasoning of Mr. Justice Miller in the 
case of Insurance Co. vs. Wilkinson, 13 Wall., 222. The whole sub- 
ject relating to the responsibility of insurance companies for the 
acts of their soliciting agents is elaborately discussed in his opinion. 

We take from it the following extended extract, which is sufficient 

for our present purpose: “It is not to be denied that the application 

{for an insurance policy], logically considered, is the work of the 

assured; and, if left to himself or to such assistance as he might se- 

lect, the person so selected would be his agent, and he alone would 
be responsible. On the other hand, it is well known, so well that 
no court would be justified in shutting its eyes to it, that insurance 
companies organized under the laws of one state, and having in that 
state their principal business office, send these agents all over the 
land, with directions to solicit and procure applications for policies, 
furnishing them with printed arguments in favor of the value and 
necessity of life insurance, and of the special advantages of the 
corporation which the agent represents. They pay these agents 
large commissions on the premiums thus obtained, and the policies 
are delivered at their hands to the assured. The agents are stimu- 
lated by letters and instructions to activity in procuring contracts, 
and the party who is in this manner induced to take out a policy 
rarely sees or knows anything about the company or its officers by 
whom it is issued, but looks to and relies upon the agent who has 
persuaded him to effect insurance as the full and complete repre- 
sentative of the company in all that is said or done in making the 
contract. Has he not a right to so regard him? It is quite true 
that the reports of judicial decisions are filled with the efforts of 
these companies, by their counsel, to establish that they can do all 
this, and yet limit their responsibility for the acts of these agents to 
the simple receipt of the premium and delivery of the policy; the 
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argument being that, as to all other acts of the agent, he is the agent 
of the assured. This proposition is not without support in some of 
the earlier decisions on the subject; and at a time when insurance 
companies waited for parties to come to them to seek assurance, or 
to forward applications on their own motion, the doctrine had a 
reasonable foundation to rest upon. But to apply such a doctrine, 
in its full force, to the system of selling policies through agents, 
which we have described, would be a snare and wu delusion, leading, 
as it has done in numerous instances, to the grossest frauds, of 
which the insurance companies receive the benefits, and the parties 
supposing themselves insured are the victims. The tendency of 
modern decisions in this country is steadily in the opposite direc- 
tion. The powers of the agent are, prima facie, co-extensive with 
the business intrusted to his care, and will not be narrowed by lim- 
itations not communicated to the person with whom he deals. An 
insurance company, establishing a local agency, must be held re- 
sponsible to the parties with whom they transact business for the 
acts and declarations of the agent within the scope of his employ- 
ment, as if they proceeded from the principal.” Those desiring to 
enter upon a further investigation of the subject with which we are 
now dealing may, with profit, consult the numerous authorities cited 
in the second note on pages 324-328 of volume 2 of the American 
& English Encyclopedia of Law. In view of the law, as we under- 
stand it, the plaintiff, under the evidence submitted, was entitled to 
a recovery, and the court erred in granting a new trial. Judgment 
on main bill of exceptions reversed; on cross bill affirmed. 


SUPREME COURT OF MINNESOTA. 


ST. PAUL TITLE INSURANCE & TRUST CO. 
vs. 


JOHNSON ET AL.* 


The defendant Johnson executed a real-estate mort gage to secure the payment 
of his promissory note, and, as further security for the payment of the 
note, he and his co-defendants executed to the mortgagee a bond, condi- 
tioned that he would complete a certain building on the mortgaged prem- 
ises, pay and discharge all claims for labor and material furnished for the 
building, and all liens on account thereof, and indemnify and save harmless 
the mortgagee from all such claims and liens, and from all damage or loss 
arising therefrom, including expenses incurred in clearing or satisfying 
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the same. The plaintiff then issued its policy of insurance of title, guar- 
antying the mortgagee that his mortgage was the first lien on the premises, 
and agreeing to indemnify him against prior liens. Johnson having failed 
to pay certain claims for labor and material furnished for the completion 
of the building, the same became liens on the premises superior to the 
lien of the mortgage. Plaintiff, as insurer of the title, paid off these liens, 
and obtained an assignment of the bond from the mortgagee. Held, that 
plaintiff had a cause of action on the bond to recover the amount it had 
paid out to satisfy the liens. 


Westratt & Darracu, for Appellant. 
Srevens, O’Brien, Core & Atsrecut, for Respondent. 


Mircuett, J. 

The defendant Johnson borrowed $4,000 from the Minnesota 
Loan & Trust Co., and executed to that company his promissory 
note for the amount, secured by a mortgage upon the lands de- 
scribed in the complaint. At the same time, and as further security 
for the payment of this note, Johnson and his co-defendants exe- 
cuted to the loan and trust company a bond, which, after reciting 
the execution of the note and mortgage by Johnson, to secure a loan 
for the purpose of erecting and completing a building on the mort- 
gaged premises, was conditioned that he would complete the build- 
ing, pay and discharge all claims and demands for labor and 
material furnished for the building, and all liens on account thereof, 
and indemnify and save harmless the loan and trust company from 
all such claims, and all liens on account of, or arising out of, the 
same, and from any and all damage or loss arising therefrom, in- 
cluding expenses of litigation arising therefrom, or incurred in 
clearing or satisfying the same. Thereafter plaintiff issued to the 
loan and trust company its policy of insurance of title, guarantying 
that the mortgage already referred to was a first lien on the premises, 
and agreeing to indemnify the mortgagee against prior liens. It 
was provided in the policy that, if the plaintiff should be compelled 
to pay any sums under its policy, it should be subrogated to all the 
rights of the mortgagee, its successors or assigns, under the mort- 
gage or otherwise. Thereafter the loan and trust company assigned 
the mortgage and the bond referred to to one Peck. Peck still 
holds and owns the mortgage. Subsequently certain claims for labor 
and material furnished for the construction of the building on the 
mortgaged premises were adjudged liens thereon superior to the 
lien of the mortgage. No question is made as to the existence or 
amount of these liens, or that they were in fact superior to the lien 
of the mortgage. Plaintiff thereupon paid and satisfied these liens, 
as it was bound to do under its policy, and obtained from Peck an 
assignment of the bond. It then brought this action on the bond, 
to recover the money which it had expended to satisfy the liens. 
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This statement of the facts is all that is necessary to show that 
the case was rightly decided in favor of the plaintiff. If Peck, the 
assignee of the mortgagee, had paid off the liens, he would have 
had a cause of action on the bond to recover the amount thus paid 
out. He would not have been compelled to wait until his mortgage 
matured, and then foreclose, in order to ascertain if the premises 
would bring enough to pay both the mortgage debt and the amount 
paid to discharge prior liens, and then sue on the bond for the de- 
ficiency, if any. Defendant’s counsel conceded this on the argument. 
The bond may be, as counsel suggests, one of indemnity, and that 
the obligee must allege and prove loss or damage. But that loss or 
damage is sustained when he has to pay off liens on the property, 
which, by the terms of the bond, the obligors should have paid, or 
caused to be paid. One of the conditions of the bond was that the 
obligors would indemnify the obligee from any expense incurred in 
clearing or satisfying liens on the property. But it makes no dif- 
ference whether the holder of the mortgage, in the first instance, 
paid off the liens, or whether the plaintiff paid them off, as obligated 
by its policy. When the plaintiff, as insurer of the title, paid them 
off, it was entitled, as between itself and defendants, to be subro- 
gated to the mortgagee’s rights in all securities which he held to 
protect his interest as mortgagee against the liens. As between the 
mortgagee and the plaintiff, the latter’s right of subrogation would 
have been subject to the paramount right of the former to the securi- 
ties as indemnity against other liens; but, as the holder of the 
mortgage has voluntarily assigned the bond to the plaintiff, no such 
question is involved in this case. Order affirmed. 
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ABANDONMENT. 


Constructive Tota Loss—TitLe.—Where there is a constructive total loss and 
an abandonment by a part owner of his interest, it is not necessary to 
specify the precise fractional amount of such interest. 


Where the abandonment offered to make any further conveyance or assurance 
of title desired, its unqualified rejection is a waiver of objection to the 
form. 


Where it appeared that the party had an interest in the vessel and conveyed 
the same, with an agreement to warrant the title as free from incum- 
brance, the presumption is that it was unincumbered. Ins. Co. of No. 
America vs. Johnson, 376. 


ACCIDENT. 


1. DeatH nor DisaBinity.—The widow and sole heir at law of a man who was 
instantly killed by accidental violence has no right of action against 
an accident insurance company upon a policy issued to him, by the terms 
of which he was insured “in the sum of dollars, principal sum, and 
of seven dollars, weekly indemnity ; in respect to bodily injuries effected 
* * * through external, violent and accidental means;” the policy 
stipulating for the payment to the insured himself of the weekly indem- 
nity for a limited period in case of his total disability, from such injuries, 
to transact the business of his occupation, and also, that, in case of his 
death from such injuries, “the company will pay the principal sum afore- 
said to his ——, if surviving, or, in the eventof * * * prior death, to 
the legal representatives ofthe insured.” It is obvious, from the failure 
to fill the blanks in the policy above indicated, that no insurance for any 
principal sum in favor of any person was intended; and neither the 
heirs nor representatives of the insured were in any event entitled to the 
‘weekly indemnity.” Death is not a ‘‘ disability,” within the meaning 
of the terms of the contract embodied in sucha policy. Hall vs. American 
Employers’ Liability Ins. Co., 154. 

2. Evipence or.—The policy insured against death from bodily injuries 
‘through external, violent, and accidental means,” but limited recovery 
to $100 in case of injuries wantonly inflicted by the insured. 


Held, That where the complaint alleged death from external, violent, and acci- 
dental injuries, and that the injuries were not wantonly inflicted, and 
the answer besides a general denial, pleaded that the injuries were wan- 
tonly inflicted, the burden was on the plantiff to show that the death was 
from external, violent, and accidental injuries in order to recover more 
than $100. Whitlatch vs. Fidelity § Casualty Co., of N. Y., 586. 


3. EvIDENCE OF—VIOLENT MEans.—Where an accident insurance policy insured 
the person to whom it was issued ‘‘ against bodily injuries effected through 
external, violent, and accidental means,’’ and on the trial of an action 
thereon, predicated upon the loss of aneye, it appeared from the evidence 
that the plaintiff, while in an emaciated and feeble condition, after safely 
alighting from a train, carried his baggage, weighing from 60 to 80 pounds, 
a distance of about 50 yards, and ‘injured himself in some way or other’’ 
in so doing, so that, soon after putting the baggage down, a defect in the 
vision of one of his eyes became apparent, which finally resulted in a total 
loss of sight as to that eye, and it also appeared that the plaintiff had not 
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fallen or received a blow or jar or shock of any kind, and that there was 
nothing unusual in his manner of carrying the baggage or in his locomo- 
tion while so doing, no case for a recovery was made. Even if the plain- 
tif’s injury was attributable to the carrying of the baggage, it was not 
effected by “external,” ‘‘ violent,” or ‘‘ accidental” means, in the sense 
in which these words are used in the policy. 

Without regard to other questions made in the record, the judgment of non- 
suit was, for the reasons above indicated, rightly rendered. Cobb vs. 
Preferred Mut, Ace. Ass'n, of N. Y.—Preferred Mut. Acc. Ass’n, of N. Y., vs. 
Cobb, 59. 

4, Farr—Disease.—The insured under an accident policy died as the result of 
a fall, and just prior to the fall was seen to stagger. 

Held, That evidence of the family and physician that he was previously in 
good health, so far as known, was not conclusive that the fall was due to 
vertigo, or some bodily infirmity, when there was expert evidence that it 
might be due to other causes. 

Disease” and ‘ bodily infirmity,” within the meaning of an accident policy, 
do not apply to a slight temporary disturbance, but to some morbid con- 
dition which tends to undermine the constitution. 

Injuries caused by a fall, chargeable to such temporary disorder, are violent, 
external, and accidental, within the meaning of an accident policy. Meyer 
vs. Fidelity § Casualty Co., 346. 

5. Fisainc—Votuntary Dancer.—The insured went out on a river in the dark 
to inspect lines set for fishing and was drowned through the boat striking 
a snag and upsetting. 

Held, In the absence of any evidence to the insured of the dangerous character 
of the river, this was not a voluntary exposure to unnecessary danger. 
Held, That a law prohibiting the setting of such line so as to prevent the free 
passage of fish did not make it a violation of law unless the passage was 

so obstructed. Collins vs. Bankers’ Acc. Ins. Co., 223. 

6. Innatine Gas.—Death was due to inhaling gas, which accidentally escaped 
into the sleeping room of the insured. 

Held, That this was not within a policy provision excepting death from any- 
thing accidentally administered or inhaled, contact of poisonous sub- 
stances, inhaling gas, or any surgical operation. 

Where illuminating gas emanated from the body on the production of arti- 
ficial respiration, the case was not within an exception of accidental 
deaths bearing no external or visible marks. Menneilley vs. Employers’ 
Liability Ass’e Corp., Limited, 613. 

7. Inrentionay [Nsurtes.—An accident policy exempted from liability injuries 
from various specified causes, among the rest ‘‘ intentional injuries.”’ 
Held, That injuries intentionally inflicted by another party are accidental 
and not intentional within the policy, and without further qualification the 
words must be understood to relate only to self-inflicted injuries. Button 

vs. American Mut, Acc. Ass’n, 464. 


8. InrentTionat Kinuine—Hazarpovs Occuration.—A person intentionally killed 
by another, unexpectedly and without cause, is accidentally killed within 
the meaning of an accident policy. 

A provision in the policy, insuring against death or injury by external, violent 
and accidental means, that it shall not cover intentional “injuries” by 
another person, does not apply to fatal injuries resulting in death. 

The policy provided that, in case the insured was iijured or killed in any oc- 
cupation classed as more hazardous than that represented by him, only a 
reduced amount could be claimed. 

Held, That the claimant suing for a full amount must allege and prove that 
he was not killed in a more hazardous occupation. American Acc. Co. vs. 
Carson, 786. 

9, PartiaL Disanitity.—An accident policy limited liability to loss of time 
from injuries that should immediately and wholly disable the insured from 
transacting any kind of business pertaining to his occupation. 
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Held, That where the insured, after a fall, was partially able to transact 
business for two months, and then became totally incapacitated from 
paralysis resulting from the accident, the policy was not liable. Merrill 
vs, Travelers Ins. Co., 143. 

10. PerMANENTLY DisaBLeD.—Where a brakeman is permanently disabled from 
following such employment through loss of a leg, although able to act as 
watchman for cars, he is permanently disabled from ‘following his usual 
or some other occupation” within the meaning of a by-law of a benevo- 
lent society. Neill vs. Order of United Friends, 668. 

11. Potson.—Death from the accidental taking of poison is not within the ex- 
emption of an accident policy which excludes death caused by ‘‘ taking 
poison,” which refers only to the voluntary taking of poison. Travelers 
Ins. Co. vs. Dunlap, 604. 

12, PorsoN—WaAtIvER OF PRoors AND LimitTaTiIon.—A provision in an accident 
policy that it should not extend to poison “in any way taken,” referred 
only to the manner of taking, not to the motive of insured, and did not 
exempt accidental poisoning from the risks covered. 

Where an officer of the company declared to a beneficiary that he knew of the 
death, and proofs would be unnecessary because the case was not covered 
and the claim would not be paid, proofs of death were waived. 


The by-laws required suit to be brought within thirty days after refusal to 
pay aclaim. The limit in other cases was three months. The beneficiary 
was refused a copy of the by-laws of which she was ignorant, and was 
told by an officer that three months was the limit. 

Held, That the limitation of thirty days was waived. Metropolitan Ace. Ass’n 
vs. Froiland, 595. 

13. Votunrary Daneczr.—The burden of showing voluntary exposure to un- 
necessary danger is on the company. 

Crossing a railroad bridge on a dark night on aside which is planked and has 
a rail on one side, and is much used by the public, is not as a matter of 
law an exposure to unnecessary danger; but crossing on the opposite side 
which is not planked, with ties ten inches apart and no rail, is such an 
exposure. Follis vs. United States Mut. Acc. Ass’n, 498. 

14, VoLtuntary Danc—ER—APPLICATION F'u.LED By AGENT.—The insured under an 
accident policy represented himself as keeper and proprietor, and died 
from the kick of a mule. 

Held, That, unless the insured knew the dangerous character of the mule, it 
was not death from voluntary exposure to unnecessary danger, unless he 
failed to exercise ordinary care, and instructions to that effect were not 
error. 

Where the answers in the application were filled by the agents, who knew all 
the facts, and they made the classification of the risk, the company is 
estopped to set up a wrong classification. Carpenter et al. vs. American 
Ace. Co., 543. 

See Empuioyer’s LiaBiuity. 


ACTION. 


1. By Mortaacer.—The policy was payable to the mortgagee, but the 
amount of the mortgage was only about half that of the policy. 


Held, That the mortgagee could not sue alone, the mortgagor should be joined. 
Burlington Ins Co. vs. Lowery, 610, 611. 

2. Jouwr—EvmweEnce as To—Proors oF Loss.—Two or more persons, havin 
separate and distinct causes of action againt the same defendant, thoug 
arising out of the same transaction, cannot unite; nor can several plain- 
tiffs in one complaint demand several distinct matters of relief; nor can 
they enforce joint and separate demands against the same defendants, 
and these allin one and the same action. 

In an action on an insurance policy to recover a loss by fire, the plaintiff must 
aver and prove that the proofs of loss were furnished within the time re- 
quired, and in substantial compliance with the terms of the policy, or 
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that such conditions have been waived by the company; and if at the 
trial there is a total failure to prove either that such proofs were duly 
made, or that they were waived, it is the duty of the trial court to sustain 
a demurrer to the evidence and dismiss the action. State Ins. Co. vs. 
Belford, 127. 

3. PLEaDING —EvipeNcE—SvuicipE.—The complaint need not set forth the ap- 
plication or answers contained in the same. 


Where the question whether an action is prematurely brought can be settled 
by reference to date of filing complaint, a failure to allege the expiration 
of the time after which action might be brought is not ground for 
demurrer. 


The exclusion of evidence that insured had four years before declared he 
would commit suicide in the event of a contingency, which had actually 
arisen, and such suicide was the defense, was not error. 

The presumption in case of alleged suicide is against the act. 


A question in an application whether there is any fact relating to his physi- 
cal condition or personal or family history with which the company 
should be made acquainted calls only for an honest answer. Whether 
so answered is for the jury, and it was not error to refuse an instruction 
tbat insured was bound to disclose the fact if his life had been threatened 
by enemies. 

Where the evidence in support of one of the two issues raised fails to support 
it, an instruction that the entire theory of the defense is based on the other 
is notreversible error. Connecticut Mut. Life Ins. Co. vs. McWhirter, 721. 

4. Wuo May Suzt.—The Massachusetts statute providing that a beneficiary is 
entitled to the proceeds of a life policy, as against creditors or represent- 


atives of the insured, does not affect a statute requiring administrator 
of insured to sue. 


The statute authorizing suit by the beneficiary applies only to policies issued 
after the passage of sucb statute. 


Demand for payment is not a condition precedent to suit. Wright vs. Vermont 
Life Ins. Co., 238. 


See InsurABLE INTEREST 3; MortTGAGEE 1; Proors or Deatu ; REPRESENTATION 3. 
ADDITION. See Risx 1, 2. 


ADJUSTER. 


Proors or Loss—WatveR—AvTHORITY OF AGENT.—Where an adjuster requires 
the insured to procure at considerable trouble and expense a carpenter’s 
estimate supplemental to the proofs of loss, the company is estopped from 
setting up a breach of condition of which it already had knowledge. 

A provision that no requirement on the part of the company relating to the 


appraisal shall be deemed a waiver, does not refer to such act by the 
adjuster. 


Knowledge of the agent who issued the policy as to a breach of conditions is 
knowledge of the company. 


Any limitation of the powers of the agent within the apparent scope of his 
authority, in order to be effectual, must be incorporated in the policy. 
Dick vs. Equitable F. § M. Ins. Co., 449. 


See Acent 9; Proors or Loss 9; SaivaGE, 


AGENT. 


1. ANSWERS IN APPLICATION By.—Where soliciting and forwarding applications 
for policies of insurance were within the scope of the duties of an agent 
of an insurance company, and such agent undertook to prepare for an- 
other an application for insurance, and wilfully inserted therein a false 
answer to a material question, he will be regarded in so doing as the 
agent of the company, and not of the applicant; and the agent’s knowl- 
edge of the falsity of the answer will be imputed to the company. 
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Although, in such case, the application was, by its terms, a part of the con- 
tract of insurance, and was signed by the person to whom the policy was 
subsequently issued, if the latter was fraudulently misled and deceived 
by the agent as to the contents of the application in the respect indicated, 
and was, in fact, ignorant that it contained the false answer in question, 
the company will not be allowed to avoid the policy on the ground of a 
false warranty in relation to that answer. 


This case, upon its substantial merits, is controlled by the propositions of law 
above announced; and there was no error in refusing to grant a new trial 
upon any grounds of the motion therefor to which the cross bill of excep- 
tions relates. Clubb vs. American Acc. Co., of Louisville-—American Acc. 
Co., of Louisville, vs. Clubb, 876, 877. 

2. Apparent AuTHoRITY.—B., who had been acting as agent for defendant and 
several other companies sold out to S., who applied to defendant for its 
agency, He was requested to make up accounts of B., collect any balances 
due and cancel any insecure risks, after doing which he should be ap- 
pointed. Pending and relying on such appointment, S. secured the com- 
pany’s supplies without its knowledge and issued the policy in suit, 
depending on its subsequent ratification. The risk was not reported, 
however, to the company before the loss. 


Held, That the question of the agency of 8. was properly withdrawn from the 
jury. 

Held, That S. did not become an agent authorized to insure by holding himself 
out as such. Rahr et al. vs. Manchester Fire Ass’e Co., 750. 


3. AuTHORITY or —OrFr Company oR INsURED.—The jury, under the instruction of 
the court, must determine, from the facts of the case, the existence, 
nature, and extent of the power and authority of the agent of the 
insurance company. 


If a general agency exists, it is prima facie coextensive with the requirements 
of the business at the given time and place. 


The question, what power did the insurance company hold the agent out to 
the public as possessing, may determine the extent of his power, rather 
than the power the agent in fact possessed. 


Snch general agent may waive forfeitures and conditions in the policy, not- 
withstanding a provision therein that no agent has such power. 


If the facts regarding the risk are correctly stated to the agent, but errone- 
ously inserted by him in the application, the company is chargeable witb 
his error or mistake. 


He may consent to contemporary insurance on the property taken through 
him at the time in another company. 


A provision in the application or in the policy making him the agent of the 
insured and not of the company cannot change his legal status as agent 
of the company, or the law of agency, if he is in fact the agent of the 
latter. Coles vs. Jefferson Ins. Co., 247. 


4, ComMPENSATION OF SuB-AGENT—Parot Evipence —Although it may have been 
within the scope of the authority of certain general agents of the de- 
fendant insurance company to employ for it a sub-agent, and bind the 
company to pay him for services rendered, the company was not bound 
for the compensation of a person who was employed by these general 
agents, in their individual capacity, to work for them; nor was parol 
evidence admissible to vary the terms of a plain and unambiguous writ- 
ten contract between these general agents and the plaintiff, under the 
terms of which he was their employee, and not the employee of the 
company. Boren vs. Manhattan Life Ins. Co., 861. 


5. Consent To Removatc—MariinG.—The policy insured furniture while remain- 
ing in the houses. The agent afterwards permitted their. removal 
elsewhere by a written clause attached to the policy. 

Held, That evidence that he was accustomed to grant such permissions, and 
report them to the company, was sufficient evidence of his authority. 
Where the insured had no knowledge of the revocation of his agency, such 

permission by a former agent will bind the company. 
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Where an agent mails a report to his company and no answer is received, it 
will be presumed that the report reached the company.—Burlington Ins. 
Co. vs. Threlkeld, 32. 


6. Contract as TO Fers Construrp.—A life-insurance association approved an 
application, and issued and forwarded to its general agent a policy for de- 
livery tu the applicant. The application and policy each contained a con- 
dition, in substance, that there was no binding contract of insurance until 
the written application was received and accepted, and the policy issued 
by the association and delivered to the proposed member in person, during 
his lifetime and good health, nor until the admission fee and advance pre- 
mium were paid thereon; ‘‘ that no agent of the association had authority 
to make, alter, or discharge contracts, waive forfeitures, extend credit, or 
grant permission, and no alteration of the terms of the contract should be 
valid, and no forfeiture thereunder should be waived unless alteration or 
waiver should be in writing, and signed by the president and another 
officer of the association.” By acontract appointing this general agent of 
the association, which was signed by the president and secretary thereof, 
his compensation for soliciting and obtaining parties to become members 
of the assoeiation, and insured therein, was fixed at the whole sum of the 
admission fees and advance premiums to be paid by each person insured. 
Held, that the part of the contract in relation to the compensation of the 
general agent gave him the right to collect of each person of whom he 
received an application, when he delivered the policy, the membership 
or admission fees and advance premiums, and keep them. That, in col- 
lecting, he might, at his option, demand immediate payment or extend 
credit, and that, if he extended credit, it was not for the company, but 
for himself; that the association has surrendered the right to any further 
control or direction of the collection of the fees and advance premiums to 
be paid by persons insured through this general agent ; that the contract 
with the general agent was inconsistent with their right to insist on the 
enforcement of the stipulations in regard to payment contained in the 
application and policy ; that a delivery of the policy to the epplicant, 
made or caused to be made by such general agent, was good, and the 
contract of insurance binding, notwithstanding credit was extended for 
the payment of the membership fees and advance premiaoms. Pythian 
Life Ass’n vs. Preston, 502. 

7. DELEGATION oF AuTHORITY.—Authority conferred upon an agent, requiring 
the exercise by him of special skill, judgment, or discretion, cannot, in 
the absence of a known usage, or when justified by the necessities of the 
case, without the consent of the principal, be delegated to another. 
Home Fire Ins. Co. vs. Garbacz, 782. 


8. EVIDENCE AS TO KNOWLEDGE oF—WarRANTY.—Where a policy provided that 
no statements made or given to its agents or any other person should 
affect its rights unless incorporated in the application, parol evidence of 
statements made to the agents of defendant is admissible toshow a waiver 
of the breach of warranty of such statements, where it was proposed to 
follow it up by showing that the information given to the agents had 
been communicated to the company. 


Where a policy provided that statements of or to an agent should be insuffi- 
cient to modify the terms of the contract, a charge that, where there was 
evidence of statements by and to the agent, it would be presumed that, in 
accordance with his duty, he notified the company thereof, was erroneous. 

Where a policy provides that no agent can stipulate for a modification of its 
provisions not brought to the knowledge of his principal officers, know]- 
edge of the general superintendent that material statements in the appli- 
cation were false is not knowledge on the part of the company. 

Where a plain breach of warranty in an application for life insurance had 
been proved, and no notice thereof by the insurer was shown, it was 


proper to direct a verdict for defendant. Ward vs. Metropolitan Life Ins. 
Co., 325, 326. 


9. HusBanp IN Case oF WirE—WaAIVER OF Proors By ApsusTeR.—Where the 
husband is authorized by the wife to manage and insure her property 
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as her agent, the authority of the husband when not in writing may be 
proved by his testimony. 


Where the wife has disappeared and cannot be communicated with, the 
husband may institute suit in her name as such agent. 


A refusal of the adjuster authorized to settle the loss to pay on the ground of 
such absence is waiver of objections to the proofs of loss as not comply- 
ing with the requirements of the policy. Roberts et al. vs. Northwestern 
National Ins. Co., 68. 


10. KNowLEDGE or.—Where the agents were also bankers and issued a policy 
on property on which as bavkers they held a chattel mortgage, the com- 
pany will be presumed to have had such knowledge of the incumbrance 
as to be a waiver of a policy condition against it. McDonald vs. Fire 
Ass’n of Philadelphia, 708. 


11. Or Insurer or InsurED —EvinENcE—CancELLation.— Where the agents who 
effected the insurance were unknown to either party, acting both as the 
agents of the insured, having general charge of the property, and local 
agents of the company, the contract may be avoided by either party if 
not ratified with knowledge of the facts. 


Evidence of such right by the insurer to avoid the policy will not be admitted 
when the insurance is denied by it. 


Where such agent informed the insured that he was also acting for several in- 
surance companies, and was directed to insure in one of them, he was the 
agent of the insurer in placing the insurance. 


An agent to procure insurance is not authorized to accept notice of eancella- 
tion of the policy which he procures. British America Ass’e Co. vs. 
Cooper, 437, 438. 


12. Parot Waiver By.—A policy provision that notice and proofs of loss can 
only be waived by written endorsement thereon does not prevent a parol 
waiver, but an agent authorized only to sign and issue policies cannot 
waive such provision. Burlington Ins. Co. vs. Kennerly, 40. 


. 


13. To Receive Servicr.—A party in Wisconsin authorized by insured to pro- 

cure insurance for him secured the policy in question from the general 

- agent in another state of a company not authorized to do business in 
Wisconsin, and received a commission on the premium. 


Held, That under the statute of Wisconsin, providing that any person solicit- 
ing insurance and receiving compensation shall be deemed the agent of 
the company to accept service, service on such party was valid, and a 
judgment secured thereon in Wisconsin will be enforced in Iowa. Fred 
Miller Brewing Co. vs. Council Bluffs Ins. Co., 17. 


14. Watver or OrHer Insurance.—An agent who is authorized to accept risks, 
fix rates, and issue and renew policies, must be deemed a general agent, 
with power to appoint sub-agents, whose knowledge, while soliciting 
insurance, of the existence of other insurance or incumbrances concerning 
which they have been notified, will bind the company and estop it from 
setting up a policy provision working a forfeiture in such cases. Goode vs. 
Georgia Home Ins. Co., 459. 


15. Waiver or Proors or Loss.—An agent sent by an insurance company to 
adjust a loss has no implied power to delegate his authority to another. 


A policy issued by a Massachusetts corporation, insuring a building in Free- 
hold, N. J., against damage by fire, required the assured to furnish proofs 
of loss to the company within 30 days after a fire, and also contained this 
clause: ‘‘ No officer, agent, or representative af the company shall have 
power to waive any provision or condition of this policy.” Held, That 
the local agent of the company at Freehold, having a branch office there, 
could not absolve the assured from the duty of furnishing proofs of loss 
within the time limited. Dwelling-House Ins. Co. vs. Snyder, 715. 


16. Watver or Vacancy—INCUMBRANCE AND LimitTaTIon.—Where the policy was 
issued by the agent on a building known to be vacant because unfinished 
such continued vacancy pending its completion is waived. 
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Where the policy was issued in compliance with a parol contract for insurance, 
in which no questions regarding incumbrance had been asked, a provision 
avoiding it in case of mortgage is not effectual. 

Where in such case no time for completion had been verbally mentioned, and 
the policy limited it to thirty days, to which the insured objected, a 
consent by the agent that he might have all the time he wanted was a 
waiver of the limitation. Queen Ins. Co. vs. Kline, 236. 


See ApsusterR; DEetivery; INcuMBRANCE 1, 3, 4, 6; Limrration 2; MortGaGE 2; 
Mutvuat Company 3; Notice; OTHER INSURANCE 2, 6; PREMIUM 3; PRooFSs 
oF Loss 1, 6, 10; RENEWAL; REPRESENTATION 1, 2; TITLE 7. 


ALIENATION. 


ConsENT OF Broker TO AssiIGNMENT.—A sale and conveyance of the insured 
property terminates and avoids a policy which contains the following 
stipulation: ‘‘If the property be sold or transferred, * * * or if this 
policy shall be assigned before a loss, without the consent of the company 
indorsed hereon, * * * then, and in every such case, this policy shall 
be void.” 

Held, That there is no statute in this state affecting the force of such clauses 
in policies of insurance. 


Where the broker who procured the policy is not the agent of the insurance 
company, he cannot receive notice and give consent to the transfer or 
assignment of the policy, under Rev. St. c. 49, §§ 19, 90; nor is such au- 
thority conferred upon insurance brokers by St. 1891, ¢. 112. 

A policy containing a memorandum that makes it payable to a third party, 
in case of loss, to the extent of his interest, becomes functus ofticio when 
the interest of the insured ceases. Richmond vs. Phanix Ass’e Co., 354. 


See Insotvency 2; MortTGaGEE 1. 


ALTERATION. 


REMOVAL OF SPRINKLER.—The policy was on mill building and additions, in- 
cluding flumes and automatic sprinkler equipment, and permitted alter- 
ations, additions, and repairs to building and machinery. 

Held, That a removal of the sprinkler equipment in order to substitute a 
better one was not a violation of the policy. 


Held, That, where no unnecessary time was involved in alterations, such alter- 
ations were not a violation of a provision against increase of risk within 
the control of insured, Firemen’s Ins. Co. vs. Appleton Paper & Pulp Co., 634. 


APPLICATION. 


1. ANSWER IN—As TO RuptrureE.—Where the statute provides that misrepresenta- 
tions shall not work a forfeiture unless made with intent to deceive or 
they increase the risk, false answers will not avoid the policy although the 
latter so stipulates, unless made with intent to deceive. 

The question as to such falsity and intent is for the jury. 


Where there was evidence that the insured had previously been ruptured but 
had recovered, the question whether he was ruptured at the time of ap- 
plication was for the jury, but a denial of any illness since childhood was 
a misrepresentation. Levie vs. Metropolitan Life Ins. Co., 470. 

2. Evipence as To Disasruity.—The applicant stated that he was on the U. S. 
pension rolls for disability and not for any acute or chronic disease. 
Held, That affidavits of neighbors furnished in support of the pension are not 
admissible where it did not appear that they were procured by or their 
contents known to the insured, nor are the reports of the examining 
physicians when the pension was secured admissible under similar 

circumstances. 

Held, That statements of insured to third parties regarding his health at the 
time of procuring the pension are inadmissible. 
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Held, That statements made by him to his attorney at such time are 
privileged. 

Held, That evidence that the answers in his application were written by the 
company’s examiner, and that the latter inquired why he was on the pen- 
sion roll and was answered for general disability, and then asked if he 
had any acute or chronic disease, and upon being answered “ no” wrote 
in the application that he was not on the roll for such disease, was not 
evidence that was inadmissible as tending to vary the written contract. 


Held, That a foot-note to the application by the examiner that he was on the 
pension roll at the solicitation of a lawyer three years before, and could 
give no further particulars, was a notice to the company to examine the 
pension roll at its peril. Mutual Life Ins. Co., of New York, vs. Selby, 618. 


3. EvIDENCE AS TO INTEMPERANCE —ConstRucTION.—The defendant issued its 
policy of life insurance, which provided that the application for the insur- 
ance should be a part of the policy, and that, if any fraudulent repre- 
sentation or statement should be made in the application, then the policy 
should be null and void. The application contained numerous questions, 
and the answers thereto, relating to then existing or past facts; also, an 
agreement on part of the applicant that all statements and answers in the 
application are warranted to be true. Among these questions and an- 
swers were the following: ‘‘Do you use malt or spirituous beverages ?” 
Answer: “No.” ‘Have you always been temperate?” Answer: ‘ Yes.” 
Held, that it was no part of the plaintiff’s case to allege and prove that 
the answers contained in the application were true, but that the burden 
was on the insurer to allege and prove their falsity, and he must, in his 
pleading, specify which of the answers he claims to be false, and on the 
trial he will be limited in his proof to those which he has alleged to be 
false, overruling certain dicta in Price vs. Insurance Co., 17 Minn., 497 
(Gil. 473). 

Held, Also, that evidence as to the business habits, pursuits, and associations 
of the insured, at and before the time of the issuing of the policy, was 
admissible, as bearing on the question, whether he was temperate. 


Held, Also, that the questions above quoted have reference to the habits of 
the insured, and not to exceptional and occasional acts, and that the 
word ‘‘ temperate” means abstinence from excessive or injurious use, 
and not total abstinence. Chambers vs. Northwestern Mutual Life Ins. Co., 
755, 756. 

4, “Fatse STaTEMENT as TO Risk.—The application, which was a warranty, 
stated that theze had been no previous fires in the mill and that the roast- 
ers were detached from woodwork on all sides. It appeared that there 
had been several previous fires, and that the roasters which caused the 
loss were not detached from the woodwork. 


Held, That a verdict should be directed for the defendant company. Rosebud 
Mining & Milling Co., Plaintiff, vs. Western Ass’e Co., Defendant, 693. 

5. Occupation.—The application required a full and complete answer to the 
question as to occupation. The answer was, ‘‘ Waiter.” There was evi- 
dence that he had formerly been a calker, but was then a waiter. The 
proofs of death stated him to be a calker and waiter. 

Held, That the truthfulness of the answer was for the jury. 


Held, That a complaint may be amended by substituting the name of the ad- 
ministrator for that of the beneficiary as plaintift. Wright vs. Vermont 
Life Ins. Co., 238. 

6. REPRESENTATIONS—Puysic1an.—Under a statute providing that misrepre- 
sentations in order to avoid the policy must be fraudulently made, or in- 
crease the risk, warranties as well as misrepresentations are included. 


Where the insured calls twice upon a physician who prescribes und is paid, 
he is attended by such physician within the meaning of the question in 
the application, ‘‘ by what physician were you last attended?” White vs. 
Provident Savings Life Ass’e Soc., 454. 

7. SuictpE—Copy ATTACHED To Poticy.—The application exempted suicide from 
the risks assumed, but the policy stipulated that it should be incontesta- 
ble after two years, except for fraud. 
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Held, That where the provisions of an application and policy conflict, the 
latter will govern, and in case of two interpretations that sustaining a 
claim for indemnity will govern. 

Heid, That after two years the policy was liable in case of suicide. 


Books purporting to be copies of the revised statutes, and claiming that the 
text has been carefully compared with the original, but which are not 
published under legislative authority, are not admissible as evidence. 


Where the statute provides that unless a true copy of the application be at- 
tached to the policy, no falsity of statement in the application can be set 
up, such purported copy, which omits the examiner’s report and part of 
the statements made by insured, and gives incorrect address to which 
notice of premiums should be sent, is not a true copy. Goodwin vs. Provi- 
dent Savings Life Ass’e Soc., 401. 


8. Warranty.—The assured warranted the truth of his answers made in his 
application, and the trial court instructed the jury that he was bound 
to answer accurately so far as he undertook to answer, but that his war- 
ranty could not be extended beyond his answers as actually given. 
Held, that the instruction was correct, and that certain requests to charge, 
which were not in harmony therewith, were properly refused. 


Evidence considered, and held that it sustains the verdict. Hale vs. Life In- 
demnity § Investment Co., 801. 


See AGENT 1; REPRESENTATION 3. 


APPRAISEMENT. See Arsrrratz. 


ARBITRATE. 


FaILurE or APPRAISEMENT— EVIDENCE AS TO VaLuaTion.—A fire policy provided 
that the loss should be determined by two appraisers, the company and 
the insured each selecting one, and that the two should select one umpire, 
to whom they should submit their differences if they failed to agree. 
Held, that where one of the appraisers ceased to act, and the appraise- 
ment was completed by the other appraiser and the umpire, the award 
was not in aceordance with the policy. 


The mere fact that the umpire was chosen after the appraisement was begun 
did not invalidate the award, 


Where a policy provides that the loss shall be determined by appraisers, the 
company and the insured each selecting one, and the insured causes a 
failure of appraisemert, he cannot maintain an action on the policy. 

Where a policy provides for ascertaining the loss by appraisers, in an action 
on the policy the appraisement cannot be proved by oral evidence unless 
the absence of the paper is accounted for. 


It is proper to exclude evidence as to a matter not shown to be important. 


In an action on a fire policy it appeared the loss occurred July 23, 1893, and 
one of the plaintiffs testified the value of the goods insured at that time 
was about the same as on February 23d. Held, that it was not error to 
permit plaintitis to ask a witness to state the value of the goods in 
February or March, 1893. 

In an action on a fire policy which provided that the loss should be ascertained 
by appraisers, one of the appraisers testified that one of the plaintiffs asked 
him to attend to the arbitration for him, and he agreed to do so. Held, 
that it was error not to allow defendant to ask the witness what he did 
in pursuance of the request or the power delegated to him towards pro- 
curing an appraisal, 

Plaintitts’ witness had given evidence tending to show that the goods were 
worth 36.000 to $7,000, thereby corroborating one of plaintiffs. On cross- 
examination he testified that he supposed he had a conversation with one 
R.; that he did not say to R. that he had told one of the plaintiffs that his 
books were wrong,and he had no such stock as he claimed to have. Held, 
that it was error not to permit defendant to ask R. as a witness if plain- 
tiffs’ witness said to him at a particular place and time that plaintiff's 
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books were wrong, that he had no such stock as he claimed, and that his 
charges were erroneous, or something to that effect. Caledonian Ins. Co. 
vs. Traub et. al., 791, 792. 


ARBITRATION, 


1 Instructions Recarpinc.—Where a policy provides that the amount of loss 
shall be determined by arbitration, the refusal to hold, in an action for 
the loss, that the insured can not compel payment unless the arbitra- 
tion has been had, or has been abandoned by agreement or prevented by 
the insurer, is harmless error where the evidence shows and the court 
finds that the insurer did prevent the arbitration. 


Where there is evidence that the arbitrator appointed by the insurance com- 
pany acted in the matter as its representative, rather than as a disinter- 
ested arbitrator, propositions of law which assume that he was not in fact 
the agent of the company, instead of leaving it to be determined from the 
evidence whether he so acted as to be justly regarded as such agent, are 
erroneous. Niagara Fire Ins. Co. vs. Bishop, 24. 


2. InrEREsT.—The policy provided that, in case of loxs, payment would be 
made in 60 days after statement of the same, and the amount if not agreed 
upon, shall be ascertained by referees. 


Held, That the insured was entitled to interest after the 60 days in case of 
arbitration and nonpayment. Hardy etal. vs. Lancashire Ins. Co., 746. 


3. Walver—TuHREE Fourtus Vatur.—Where the policy provides that in case 
of failure to agree appraisers shall be chosen, a demand for appraisal 
by the insurer is a waiver of defenses going to the question of liability. 


Where the company refused to accept as a third appraiser any one of eight 
competent business men residing in the vicinity, without any specific ob- 
jection, such action is arbitrary and a waiver of the right to insist on 
arbitration before suit. 


A three-fourths value clause is inoperative under the statute of Tennessee. 
Hickerson vs. German-American Ins. Co.—lRoyal Ins. Co.—Equitable Ins. 
Co., 422. 

4, Waiver or—The statute provided that failure of an insuranee company to 
appoint referees under the provision of a standard policy, within ten 
days after written request, was a waiver of arbitration. 

Held, That failure to pay any attention within that period to a written re- 
quest mailed was a waiver, where the copies of such letters mailed were 
produced after the company failed to comply with a notice to produce 
all letters receiyed. McDowell vs. Etna Ins. Co., 156. 


5. WAIvER OF STIPULATION— EVIDENCE OF VALUE.—Where an appraiser was se- 
lected by each party, the matter submitted by mutual agreement and an 
appraisement secured, it will not be set aside because the policy provisions 
as to first proceeding to ascertain the loss by the parties, and the selec- 
tion of an umpire, had not been complied with. It was competent for the 
parties to waive such conditious by mutually agreeing on a different 
method of procedure. 


Where under the issue no evidence of value other than the appraisement could 
beintroduced and the only question was as to its validity, it was error to 
charge that if the appraisement did not show the value this should be 
found from the evidence. London § Lancashire Fire Ins. Co. vs. Storrs, 283. 


6. Wuen Nor Enrorcrste.—Provisions in a policy of insurance that, ‘‘in 
case of failure to agree, the damage shall be appraised on each article 
by disinterested appraisers, mutually agreed upon ;” and “ that, in case 
differences shall arise touching the amount of any loss on damage, it shall 
be submitted to the judgment of arbitrators mutually chosen, whose 
award in writing shall be binding on the parties;’’ and that no action 
against the company shall be sustained unless an award, as provided, 
shall first have been returned, are inoperative when no arbitrators are 
— upon, and do not make arbitration a condition precedent to the 
plaintiff’s right of recovery. because they are indefinite, provide no 
means for determining the number of arbitrators nor mode of selecting 
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them, and place it in the power of either party, by refusing to agree to 
any selection made by the other, to prevent an arbitration. tna Ins. 
Co, vs. M:Lead et al., 669, 670. 

7. WueEN Vauip. —The policy provided that in case of dispute the amount 
of loss should be settled by arbitration and that no suit should be 
begun without compliance with the conditions. 


Held, That the agreement to submit the amount of loss to arbitration was valid. 
Western Ass’e Co. vs. Hall et al., 874. 


See MortGaGEE 4; PiEapine 1. 


ARSON. 


Fravp—Vacant.—Where fraudulent insurance on the contents is procured by 
the insured owner of the building, and the building is fired to recover on 
such insurance, the policy on the building is also avoided 


Evidence that two or more persons separately do things to accomplish a 
common end warrants a conclusion of a previous understanding. 


Occupancy for the purpose of procuring such fraudulent insurance on con- 
tents and firing the building is not occupancy within the policy. Names 
vs. Dwelling-House Ins. Co., of Boston, 589. 


ASSESSMENT. 


1. ABANDONMENT OF Poticy.—On the issue as to whether an insurance policy 
which provided for its termination by either party, and that on nonpay- 
ment of assessments after 30 days’ notice, insurer might collect the same 
with 25 per cent additional for cost of collection, but which did not pro- 
vide for a forfeiture for such nonpayment, had been abandoned by insured, 
it appeared that insured, on receipt of a notice of an assessment, which 
stated that nonpayment would cause the policy to cease until the assess- 
ment was collected, with the 25 per cent additional for costs, failed to 
take any notice thereof, and soon thereafter took out another policy in 
another company, for the amount of the policy in suit, additional insur- 
ance being allowed by the policy. Eight months afterwards his property 
was burned. There was also evidence of statements by insured to the 
effect that he considered the policy worth nothing, on account of the finan- 
cial condition of the insurer. Insured denied that he had intended to 
abandon the policy. Held, that a finding that insured had abandoned the 
policy was warranted. Jones vs. Alliance Mut. Fire Ins. Co., of Keading.— 
Appeal of Kinney, 569. 

2. Action To Levy.—The policy of a mutual accident association provided 
that payment of the indemnity was conditioned, under the laws of New 
York, upon the same being realized from assessments ; the by-laws pro- 
vided for an assessment in case funds were lacking. 

Held, That an action at law to recover could be sustained; a bill to compel a 
levy of assessment was unnecessary: nor was it necessary to prove that 
funds were in the treasury or that a levy had been made. Follis vs. United 
States Mut. Acc, Ass'n, 498. 

3. Construction oF By-Law.—The by-laws required the money to pay the claim 
under the certificate to be raised by assessment of the members and to be 
dependent on the assessment. 

Held, That the assessment was limited to those who were members at the time 
of the accident. Collins vs. Bankers’ Acc. Ins. Co., 223. 


See BENEVOLENT Society 4; INSoLVENcy 1; Mutruat Company 2; OTHER INSURANCE 1. 


ASSIGNMENT. 


1, EvIDENCE as TO EFFEcT—INSURABLE INTEREST.—In an action by the assignee 
of a life-insurance policy to recover the amount due thereon, a special 
question was submitted to the jury,—whether the insured made the assign- 
ment of the policy to secure a loan advanced by the plaintiff, and whether 
the assignment was genuine. Held, that an answer in the affirmative 
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was inconsistent with a subsequent finding that the policy was not as- 
signed to secure the payment of a debt due plaintiff from the insured, but 
was sold absolutely, in consideration of a debt. 


The inconsistency is not cured by the fact that the court charged that the 
question was to be understood as involving merely the determination of 
the genuineness of the assignment. 


Where, in an action by the assignee of a life-insurance policy, the assignee 
claimed that the assignment was intended as an absolute sale, and there 
was testimony that the assured had made several efforts to realize on the 
policy, it was not error for the court, in commenting on the testimony, to 
call attention to the fact that the surrender form on the back of the policy 
was apparently signed by the insured, as corroborative evidence, although 
there was no proof of a signature, and the form itself had not been offered 
in evidence, except as part of the whole policy. 


In an action by the assignee of a policy of life insurance, it appeared that, as 
originally written, the assignment limited the amount claimed by the 
assignee to $500, but this had been erased, defendant claiming that the 
erasure had been made after the execution of the assignment. ‘There was 
but one witness to show that the erasure had been made before execution, 
and his testimony was not clear. Attached to the policy was a second and 
subsequent assignment, providing that the assignee should take only as 
his interest should appear. Held, that an instruction to the effect that, 
under this assignment, plaintiff would be compelled to show an interest, 
and ‘only to the extent of that interest would he be entitled to claim 
under the assignment, and that it would not take out of the original 
assignment the condition attached to it, if the condition was originally 
intended to be attached,” was erroneous, in that it was inadequate and 
misleading. 


In an action by the assignee of a policy of life insurance for $2,000, where the 
consideration paid therefor was shown to be $700, and there was no evi- 
dence as to the assured’s expectancy of life when the policy was issued or 
when it was assigned, there was not such a disproportion between the 
amount of the policy and the consideration as to bar a recovery on the 
ground that the assignment was in the nature of a wagering contract. 
McHale vs. McDounell, 826. 


2. InsuRABLE INTEREST—INTERPLEADER.—On December 30, 1887, George Meyers 
procured from the Equitable Life Assurance Society a policy insuring his 
life for $2,000, and payable at his death to his executors, administrators, 
or assigns. On May 18, 1888, he assigned his interest in the policy to Mrs. 
Schumann, who had no insurable interest in his life, and delivered the 
assignment and policy to her, she assuming payment of subsequent pre- 
miums. On November 10, 1894, he assigned his interest in the policy to 
Christine Meyers. and died November 25, 1894. Mrs. Meyers afterwards 
filed a bill against Mrs. Schumann, who held possession of the policy, and 
the Equitable Life Assurance Society. Upon an order in the cause the 
society paid into court the $2.000, and the cause proceeded to final hearing 
upon the respective claims of Mrs. Meyersand Mrs. Schumann,as ifthey had 
been ordered to interplead. It was contended thatthe policy, when assigned 
to Mrs. Schumann, who had no insurable interest in Meyers’ life, became 
a wagering contract and void. Held, that it was unnecessary to deter- 
mine the important questions thus presented; for, if the contention is 
tenable, it would only afford a defense to the Equitable Society, and as 
that society, by paying the money into court, has recognized its contract 
as enforceable, the defense has been waived. Meyers vs. Schumann, 779, 780. 

3. Or Poticy—TitTLze.—A policy of life insurance made payable to the assured, 
his executors, administrators, and assigns, is, in law, assignable‘as any 
other incorporeal right. 

Such a policy does not constitute an asset of the succession of a living person, 
and is not amenable to the cenunciation of Rev. Civ. Code, art. 2454. 
Stuart et al. vs. Sutcliffe et al., 3. 

4, TirLE— Measure or Recovery—MortTGaGEE—PLEADING.—If a promissory 
note or other chose in action calling for money be assigned, and the party 
liable therefor promise its payment to the assignee, such assignee may 
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sue on it at law in his own name, without statute authority, as he has legal 
title thereto; whereas, without such promise, he would take only equit- 
able title, the legal title remaining in assignor. 


If, therefore. the insured, before loss by fire under a policy of insurance, as- 
sign the right to the damages in case of loss, and the insurer consents to 
the assignment, the assignee may, in his own name, as holding legal title, 
recover such damages after loss; and a reassignment to the insured party 
after loss, not assented to by the insurer, would not divest the assignee of 
his legal title, so as to prevent recovery in the name of the first assignee. 


A simple assignment of a chose vests in the assignee only equitable title, the 
legal title remaining in the assignor, and under section 14, c. 99, Code, 
the assignee may sue in his own name, or he may sue in the name of the 
assignor for his, the assignee’s, use. Though advisable to declare in the 
declaration and summons that the assignor sues for the use of the assignee, 
omission to do so is immaterial, as the declaration of such use is no part 
of the pleading. 

Where a policy of insurance provides that it shall be void if assigned without 
the insurer’s consent, the clause applies to assignment before loss of the 
claim for damages in case of loss. 


No formal words are necessary to make an assignment of a chose in action. 
Anything showing an intent to assign on the one side, and an intent to 
receive on the other, will operate as an assignment. It need not be in 
writing. 

A policy of fire insurance covers several properties, and a mortgage given by 
its holder covers only some of these properties. An assignment to the 
mortgagee, as such, of all the right, title, and advantage of the policy- 
holder under it, will entitle him to recover all the loss money for all the 
properties. 

An assignment of a chose as collateral security for a debt will enable the as- 
signee to recover from the debtor the whole liability under it, though, as 
between assignor and assignee, part of it may belong, after the recovery, 
to the assignor. 

In an action on a policy of insurance for loss by fire, claiming a certain sum 
as damage, or for loss to certain property, an amended declaration may 
be filed claiming larger damages, or on additional property, under the 
same policy, by the same fire. 


When such amendment is made, the time as to the larger claim made by the 
amendment, whether under the statute of limitations or under a clause of 
the policy fixing a limitation for action under it, will stop running at the 
commencement of the suit, and not continue to the filing of the amended 
declaration. 


In an action on a policy of fire insurance the plaintiff is not limited in recovery 
by the amount of loss specified in the proofs of loss, in absence of fraud. 


In an action of assumpsit on an insurance policy for recovery for loss by fire, 
there may be included in the declaration, with a count under section 61, 
c. 125, Code, the common counts or other counts proper in that form of 
action. 


An instruction should not assume a fact as not proven when there is any evi- 
dence tending in an appreciable, though slight, degree, to establish it. 
An instruction should not pass on the weight of evidence. 


A special question should not be submitted to a jury, if immaterial. Bentley 
vs. Standard Fire Ins. Co., 760, 761. 


5. WitHovut Consent.—A policy of insurance is a contract of indemnity, 
personal to the party to whom it is issued, or for whose interest the in- 
surer undertakes to be responsible in case of loss, and cannot be trans- 
ferred to a third person, so as to be valid in his hands against the insurer, 
without the insurer’s consent. Kase vs. Hartford Fire Ins. Co., 158. 


See ALIENATION; CREDIT INsuRANCE 1; EmpLoYer’s LIABILITY; INSOLVENCY 2; 
Vacant. 
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ATTACHMENT. See Tittz 1. 


BENEFICIARY. See Premium Note 2. 


BENEVOLENT SOCIETY. 


1. By-Law as to Benericrary.—A by-law of the respondent which provided, 
on the death of a member, for the payment of an insurance benefit— 
First, to his widow; second, to his children ; third, to his parents; fourth, 
to his brothers and sisters; and, fifth, to his subordinate grove,—con- 
strued. Held, that the right of the member to change the order of such 
beneficiaries, and thereby designate any one of them as the one to receive 
the benefit, was absolute, and that his widow had no vested right to the 
benefit. Held, that such subordinate grove, although it was an unin- 
corporated voluntary association, might legally be designated such bene- 
ticiary, and receive payment of the benefit, on proper evidence, to the 
satisfaction and approval of the officers named in the by-law, that the 
member had designated it as his Leneficiary. Finch vs. Grand Grove, etc., 
Ancient Order of Druids, 494. 


2. CHANGE OF BEnEFiciaRY.—The certificate of a benevolent society, whose con- 
stitution made no provision for a change of beneficiary, was held by the 
party who was named therein as beneticiary. No attempt was made to 
change the beneficiary by the member during life, and the constitution 
provided that such party as the member designated should be entitled to 
the fund. 

Held, That the member could not transfer the title to the fund by a provision 
in his will. Silva et ux. vs. Supreme Council of Portuguese Union, 65. 


3. InrErEst oF WirE.—The certificate of a benevolent association was made 
payable to the wife of the insured. The by-laws provided that in case 
of the prior death of the beneficiary, it should be payable to the heirs of 
the insured, or if there were none it should revert to the benefit fund of 
the association. 

Held, That there was no vested interest in the wife, and in case of her prior 
death, her estate had no claim on the funds. 


Held, That the wife’s policy-law vesting in the wife, insurance taken out for 
her benefit did not affect the case. Fischer vs. American Legion of Honor, 77. 


4, Vauipiry or AssEssMENT.—In an action against a mutual benefit insurance 
association, its records are prima facie evidence in its favor in respect to 
the rights of its members. 

Where, by the articles of association, members are assessed according to their 
ages on the death of a member, a vote of the directors instructing the 
secretary to levy an assessment on certain named deceased members, and 
to pay their beneficiaries, constitutes an assessment by the board of direc- 
tors. 

The fact that notice of an assessment is mailed before its date does not invali- 
date the assessment, since that cannot prejudice the members. 


Statements of a member that he does not intend to pay assessments any 
longer may be shown in a suit on his membership policy, in connection 
with proof of his failure to pay subsequent assessments. Van Frank etal. 
vs, United States Masonic Ben. Asa’n, 149. 


BENZINE. See Risk 5, 8. 
BILL OF SALE. See Trrtz 2. 
BOOKS OF ACCOUNT. 


Evience.—The policy stipulated that the insured should keep a set of books 
showing a complete record of his transactions. 
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Held, That evidence that before the issue of the policy the agent told the in- 
sured that such books need not be kept is inadmissible to vary or waive 
the written contract. Germania Ins. Co. vs. Bromwell, 372. 


See Iron Sare 1, 
BROKER. See ALIENATION; CANCELLATION 2. 
BY-LAW. See BENEVOLENT Soctrety 1. 
BY-LAWS. See Murvat Company 1. 


CANCELLATION. 

1, In Casz oF MutuaL Company.—The charter of a mutual company provided 
that members might withdraw by giving notice and paying all dues and 
liabilities. The policy provided that it might be terminated upon notice 
by the insured, the company retaining only the customary short rates. 

Held, That the company upon the application of a member for cancellation, 
and return of unearned premiums, is entitled to the time needed to deter- 
mine his liabilities. State Mutual Fire Ins. Ass’n vs. Brinkley Stave and 
Heading Co., 49. 

2. Notice To BrRoKER AND SusstirutED Pottcy.—Notice of cancellation was 
given to the broker procuring the insurance, who thereupon took out a 
policy in another company and notified the agent, and distinctly agreed 
with him that the company was “relieved.” On the day following 
the property burned and the substituted company acknowledged its 
liability and paid the loss. 

Held, That the cancellation was effectual and the first company was relieved 
of liability although the policy provided for cancellation only after five 
days notice, and return of unearned premiums, and the five days had not 
expired nor the premiums been returned at the time of the loss. Arnfeld 
et al. vs. Guardian Ass’e Co., of London, 858. 


See Acent 11; Live Stock; Risk 9; Trrie Insurance 1. 


CARGO. 


INSURANCE BY C0-PARTNERS—PERILS OF THE SEA —PaArTICULAR AVERAGE.—Where 
the plaintiffs and defendants, under articles of association, were co- 
partners in insuring each other upon cargoes, held, that an action at law 
sannot be maintained upon such contracts of insurance, because the 
promise is joint, and not several, and the assured cannot be both plaintiff 
and defendant, The only remedy is in equity. 


A stipulation in such articles of association that the members shall finally 
determine the amount of any loss is not strictly an arbitration clause, so 
as to oust courts of their jurisdiction in the matter, but a regulation inter 
sese, that will control, except for equitable cause shown, 

Held, In this case, that insurance is not on the voyage, but for the voyage, 
and damage to the cargo from a protracted voyage is not a sea peril. 
Upon a bill in equity, it appearing that the associates rightly applied the law 
to the facts of the case, and their decision is supported by the evidence 
that the plaintiffs have no claim beyond the particular average exempted 
by the terms of the insurance; also, that the principal damage to the 
cargo resulted from its own inherent qualities, excited by the long- 
continued transit,—held, that the bill be dismissed. Perry et al. vs. Cobb 

et al., 481. 


See Contract 1. 


CARPENTER’S ESTIMATES, See Proors or Loss & 


CARRIAGE HOUSE. See Risk 3. 
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CARRIER. 


PLEADING —NEGLIGENCE—CONTRIBUTION.—This action is upon a contract by de- 

fendant to insure the plaintiff, a common carrier, to the extent of its lia- 

, bility as such, for loss by tire on grain in its elevator at its terminal station. 
The complaint set out the contract; also, a common-law contract of car- 
riage of the grain of certain shippers, with the obligation to safely deliver 
it, at such station, to the connecting carrier; that while it was awaiting, 
in such elevator, such delivery, in the usual course of its carriage, the 
grain was lost by fire; and that the plaintiff had paid the shippers 
therefor—but did not in express terms allege that the fire was due to the 
negligence of the carrier. Held, That the complaint stated a cause of 
action. 

The answer alleged that the contract of carriage was evidenced by a bill of 
lading containing stipulations modifying the plaintiti’s common-law lia- 
bility, and that the fire was not due toits negligence. The reply admitted 
the bill of lading, and affirmatively alleged that the fire was caused by 
plaintiff’s negligence. Held, That the reply was not a departure in 
pleading. ; 

Held, That the carrier may lawfully insure against liability for loss of goods 
carried, though occasioned by the negligence of his own servants. 

Evidence considered, and held to sustain the findings of the court, to the effect 
that the fire which caused the loss of the grain was due to the negligence 
of the plaintiff, and that the defendant waived the furnishing of the proofs 
of loss within the time limited by its policy. 

The plaintiff had other insurance on the grain, payable to itself, for the bene- 
fit of the shippers, in a sum equal to the amount named in the defendant’s 
policy, which provided that the defendant should not be liable for a 
greater proportion of any loss than the amount insured should bear to the 
whole insurance. ‘The trial court held the defendant liable for one-half 
of the loss. Held, That the court committed no error, as against the 
defendant. Minneapolis, St. P. § S. S. M. Ry. Co. vs. Home Ins. Co., 
252, 253. 


252, 
CHATTEL MORTGAGE. See IncumBrance 5. 
CIRCULAR. See Premivm 1. 
COMPROMISE. See Reparrs 1, 
CONCEALMENT. See Tire 3. 


CONSTRUCTION. 


IMeLEMENTS.—A policy insuring implements, including binders, and all such 
goods in a general implement store, covers binding twine. Davis vs. 
Anchor Mutual Fire Ins. Co., 299. 


CONTRACT. 


1. MEMORANDUM IN CasE oF Carco.—Where at the time of contracting for in- 
surance on a cargo the facts needed to fix the exact amount of insurance 
and the premium were not yet known, a memorandum in the shape of an 
application setting forth the general features and amount of insurance 
with the premium ‘open for particulars,” and marked ‘“ binding” is suffi- 
cient to make it a valid contract, where it appeared that the parties were 
willing to agree upon a reasonable premium and were only waiting the 
receipt of the particulars to issue the policy. 

But the insured was bound upon receipt of the charter party containing the 
needed particulars to communicate them to the insurer that a completed 
policy might be issued, and an unreasonable delay in so doing avoids the 
contract. Scannell vs. China Mutual Ins. Co., 357. : 


VoL. XXV.—57 
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2. WHEN Not CompLetE—Non-PayMENT oF PremMiumM.—The application stipu- 
lated that the insurance should not be binding until receipt of premium 
by the company during the lifetime of insured. Afterwards the agent 
notified the insured that he had his policy and there was evidence that the 
first half of the first premium was to be taken out in bond by the agent. 
After this the agent left a receipt with applicant’s clerk acknowledging 
part payment and setting forth that the policy would be delivered on pay- 
ment of the balance. The applicant died two days later, and there was 
no evidence that he had received this receipt. There was evidence that 
directly after the agent told applicant’s brother about the delivery of the 
receipt and assured him the policy would hold good as if delivered. 

Held, That the contract was not complete. Rossiter vs. Hina Life Ins, 
Co., 161. 

See Lex Loct. 


CONTRIBUTION. 


1, Compounp AnD SpectFic Poricres.—The policy provided that it should not be 
liable for a greater proportion of the loss than the amount insured bore 
to the whole insurance, whether valid or not, on the insured property. 
The policy specifically covered shingles located on acertain block. Other 
compound policies covered shingles lucated on this and on another sepa- 
rate block. Shingles on the first block were damaged by fire. 


Held, That the compound policies covered all the shingles to their full amount 
and must prorate for their full amounts with the specific policy. Page et 
al. vs. Sun Insurance Office, 865. 

2. Pieapinc.—In an action on a policy of insurance, by the terms of which 
concurrent insurance is allowed, and where it is provided, in substance, 
that, in case there is concurrent insurance, the loss shall be prorated be- 
tween the companies issuing the different policies, and that the defend- 
ant company shall also be entitled to the benefits of limiting clauses in the 
policy issued by the other company, where the plaintiff in fact takes a 
policy from another company, it is not necessary that he should allege, in 
his petition, that he holds the other policy, nor set up its provisions. 
It is for the defendant, by its answer, to avail itself of any defense it may 


have by reason of such co-insurance. tna Ins. Co. vs. McLead et al., 


669, 670. 
See CarriER; MORTGAGEE 2, 


COPY. See Proors or Loss 2. 


CREDIT INSURANCE, 


1. Errect or AssIGNMENT.—Held, The court below did not err in allowing the 
claim of the plaintiff policyholder. 


The defendant insurance company was engaged in the business of insuring or 
indemnifying mercantile concerns against ‘‘excess losses” caused by the 
failure or insolvency of customers to whom such concerns had made sales 
on credit, which excess losses were ascertained by deducting from the 
actual losses 15 per cent thereof, and also 1 per cent of the total year’s 
sales, to be not less than a stipulated amount. The firm of A. & M. took 
out such a policy, to run for one year, in which it was stipulated that the 
year’s sales on which the 1 per cent was to be computed should not be less 
than $90,000. When the policy had run 10 months and 7 days the insurer, 
being insolvent, made an assignment for the benefit of its creditors. 
Held, such assignment terminated the policy. During the 10 months and 
7 days which the policy ran, the total amount of sales of the insured was 
$75,000, and no more. For the purpose of determining the excess loss, 
held, the 1 per cent, should be computed on this amount, and not on the 
$90.000 aforesaid. Held, further, the insured were also entitled to re- 
cover back the unearned premium for the balance of the year after the 
assignment. 


: I 
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B. took out a similar policy, which had run but a part of the year for which 
it was taken out when the insurer assigned as aforesaid. During this 
time. B. did not suffer a sufficient amount of loss to enable him to recover 
for the same under the policy; but, during the whole year for which the 
policy was issued, he did. Held, he is not entitled, as against the funds 
in the hands of the insurance commissioner, deposited under section 3332, 
Gen. St. 1894, to treat the insurer as a going concern for the balance of the 
year, so as to recover for losses occurring subsequent to the assignment. 


The D. corporation took out a similar policy, which ran also but a part of the 
year, when the insurer assigned as aforesaid. During this time the in- 
sured suffered no loss. Held, it was not entitled to rescind the contract 
and recover back the whole premium paid, and was only entitled to re- 
cover back the unearped premium for the balance of the year subsequent 
to the assignment. 


The policy of the A. Co. ran the full year for which it was issued, and 9 days 
thereafter the insured assigned as aforesaid. By the terms of the policy 
the insured was barred from recovering on the policy unless it made final 
proof of its year’s losses within 30 days after the expiration of the year, 
which it failed to do. Held, the assignment was a breach of the contract, 
and the insured was entitled to recover on a quantum meruit without 
furnishing such proof of loss. 


Policyholders having claims for unearned premiums are entitled to participate 
in the funds in the hands of the insurance commissioner. Smith, Insurance 
Commissioner, et al. vs. National Credit Ins. Co. et al., 842. 


2. Errect oF Deatu.—A credit policy provided that it should be void in the 
event of discontinuance of business by the firm. After the goods had 
been sold but before the failure of the purchase a member of the insured 
firm died. 


Held, That the death was not a discontinuance of the business on that date 
within the policy. American Credit Indemnity Co. vs. Cassard, 868. 


3. Waar ConstituTzs ILtEGAL.—A contract by which the defendant agrees for 
a consideration to purchase at a fixed price the accounts which a business 
firm has against ascertained insolvent debtors during a year is a contract 
of insurance, which a foreign corporation not admitted to do business in 
Massachusetts cannot lawfully make there. 

Held, That the insurance of mercantile credits or accounts is not authorized 
in Massachusetts, and contracts of such insurance are void. 


Held, That the court of its own motion will take cognizance of such illegality, 
though not set up in defense. Claflin et al. vs. United States Credit System 
Co., 638. 


CREDITOR. See InsuraBiz INTEREsT 1. 


DEATH. 


1. Evipence or.—Evidence that insured was happy in his home relations and 
industrious, and that he started on a short hunting excursion, intending 
to hire a boat, and that the boat was afterwards found with seme articles 
in it, but nothing was shown connecting either with the insured, and 
that he had been missing for two years was not sufficient proof of death. 


In such case evidence regarding the disappearance of bodies generally in the 
waters where he was supposed to have gone is inadmissible. Martin vs. 
Union Mut. Life Ins. Co., 517. 


2, PREsuMPTION as TO.—An instruction that the death of an absent person 
may be presumed in less than seven years, from facts and circumstances 
other than those showing an exposure to danger which would probably 
result in death, is not erroneous. 


An instruction that, while seven years is the period at which presumption of 
life ceases, the period may be shortened by proof of such circumstances 
and facts as, submitted to the test of reason and experience, would force 
conviction of an earlier death, is not erroneous. 
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A charge by the judge that where women and children were concerned he 
sought to say as little as possible to the jury because his sympathies were 
apt to get the better of his judgment; that he could not always close his 
eyes to the fact where these were concerned, and that it was not expected ; 
that a man who could would be little better than a brute,—was fatal 
error. Northwestern Mut. Life Ins. Co. vs. Stevens et al.—Bankers’ Life 
Ass’n, of Minnesota, vs. Same, 292. 


See AccrpEnt 1; Crepit INsurANcE 2; TITLE 3. 


DELIVERY. 


In Case or AGent INsurED.—Possession of the policy by the beneficiary is 
presumption of its delivery by the company. 

A solicitor procured several applications, among them being one of his own, 
and the policies issued thereon were placed in envelopes, addressed to the 
parties, and left on the desk of the manager. The solicitor, according to 
custom, took the other policies on the desk and delivered them, leaving 
his own. 

Held, That the policy of the solicitor had been delivered to him. Massachu- 
setts Ben. Life Ass’n vs. Sibley, 607. 


DESCRIPTION. 


1, Cuance or Numper.—The policy insured tobacco and cigars ‘‘ contained in 
brick block situated 82-90 Worthington St.” The firm occupied the fifth 
story over stores numbered 84 to 90 and also the fifth story over a store 
numbered 80, the only entrance to all being a doorway numbered 82. 
The building had been, from time to time, extended and remodeled and 
was owned by one person, and a doorway and hallway connected 80 with 
82. 

Held, That the policy covered the contents of No. 80. 

Held, That where,a policy describes the building by its official number, the 
unauthorized change to another number by the owner does not affect the 
policy. Westfield Cigar Co. vs. Ins. Co. of No. America.—Merchants’ Ins. 
Co., of Newark.—Columbian Fire Ins. Co.—Teutonia Ins. Co.—Reliance Ins. 
Co.—Cheshire County Mut. Fire Ins. Co.—Spring Garden Ins. Co., 521. 


2. Patrerns.—The insured property was described as ‘stock of cloth, cassi- 
meres, clothing, trimmings, and all other articles usual in a merchant 
tailor’s establishment.” By a printed provision ‘ patterns” were not to 
be construed as covered. 

Held, That “ patterns” were not covered under ‘all other articles usual,” etc. 
Johnston vs. Niagara Fire Ins. Co., 558. 


DISABILITY. See Acciwenr 1. 


DISEASE, 


Kipney Trovusite.—Kidney trouble is not necessarily kidney disease in the 
sense used in an application stating that the insured had never had such 
disease, and the plaintiff was not estopped by reason of a statement in 
the proofs of loss that insured had kidney trouble from proving that he 
had not had the disease. 

The statement in the proofs of death, even if true, would not necessarily 
defeat the policy under a statute that misrepresentations in the applica- 
tion will not work a forfeiture unless done with intent to deceive or the 
risk is increased. Hogan vs. Metropolitan Ins, Co., 228, 


See AccrpENT 4; EvipENcE 4. 


DWELLING. See Risk 3; Vacanr 2, 3. 
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EMPLOYER®Y’ LIABILITY. 


Notice oF ACCIDENT—CONDITIONS OF LIABILITY—GARNISHEE IN CASE OF ASSIGN- 


MENT.—The Fidelity & Casualty Company, of New York, issued an em- 
ployers’ liability policy to the Anoka Lumber Company, containing this 
clause: ‘‘The assured, upon the occurrence of an accident, and upon 
the notice of any claim on account of an accident, shall give immediate 
notice in writing of such accident or claim, with the fullest informa- 
tion available, to the company, at its office in New York City, or to the 
agent, if any, who shall have countersigned this policy.” Held, That the 
assured need not give such notice until an accident happens and a notice 
of a claim is made on account thereof. 


The above-described policy also contained several provisions relating to its 


liability, among others: (1) That it insured against all liability on ac- 
count of fatal or nonfatal injuries suffered by an employe; :2) that the 
company, at its own expense, would take upon itself the settlement of 
any loss and the control of any legal proceedings taken against the assured 
to enforce a claim for injuries to the assured employes; (3) that the as- 
sured should not settle with the injured employe without the consent of 
the insurance company ; (4) that no action should be brought against the 
insurance company after the period in which an action might be brought 
by the employe against the employer, unless at such period there was a 
suit pending for such purpose, in which case an action might be brought, 
in respect to the claim involved in such suit, against the company, by the 
assured. within thirty days after judgment is rendered in such suit, and 
not later. Held, That this policy, by the terms of the instrument itself, 
was not merely one of indemnity against any act of the employe, but that, 
in case of an accident to him whereby he had acause of action against the 
assured, the company would assume and pay the liability. Held, Also, 
that the employe, having, while so employed, sustained an injury whereby 
he recovered a judgment therefor against the assured employer for the 
sum of $2,285.02, the insurance company was liable therefor upon an ac- 
tion against it, without the employer having first paid the judgment. 


An employe was personally injured while his employer held an employers’ 


liability policy, : nd, before the employe commenced an action against the 
employer to recover damages for such personal injuries, the employer 
made an assignment under the insolvency law: Gen. Laws 1881, c. 148. 
Judgment was afterwards rendered in such action in favor of the employe 
against the employer for such personal injury; and, in an action upon 
the judgment by the assured employer against the insurance company, 
the employe garnished the latter company, and then intervened in the 
suit. Held, That the claim of the assured against the insurance company 
did not pass to the assignee by the assignment, and that the intervener is 
entitled to maintain his garnishee proceedings in the action to recover 
the amount of his judgment. Anoka Lumber Co. vs. Fidelity § Casualty 
Co., of N. Y., 241. 


ESTOPPEL. See REPRESENTATION 2; TITLE 4. 


EVIDENCE. 


1, Execution or Portcy —Lrurration.—In Vermont when an action is brought 


on a policy purporting to be signed by the company, in the absence of 
a general denial with notice that the execution with be denied, no proof 
of its execution or delivery is required; possession is prima facie evidence 
of its execution. 


An accident policy provided that the claim must be filed within seven months 


of the injury, and compensation was limited to aterm of twenty-six 
consecutive weeks. 


Held, That where the final proof of claim was filed within the twenty-six 


weeks no recovery could be had for time subsequent to the filing of the 
claim. Bickford rs. Travelers Ins. Co., 71. 


2, LeTTErs as.—Letters from the home office to the insured purported to be 


signed by the secretary and superintendent of the loss department, and 
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on the company’s letter-heads, are admissible without proof of author- 
ity to write them where they are responsive to letters addressed to the 
home office. Bloom vs, State Ins. Co., 511. 


3. RemMnants.—Where a loss was claimed on books, and there was evidence 
that there were no remnants of such books after the fire, evidence is not 
admissible to show remnants after another tire in a different building 
where no evidence is given regarding the magnitude of such other fire. 
Names vs. Dwelling- House Ins. Co., of Boston, 589. 

4, REPRESENTATIONS AS TO HEALTH.—In an action upon an insurance contract 
in the nature of a life-insurance policy, the defendant, having alleged that 
the misrepresentations upon which it had acted to its own disadvantage 
were contained in the written application of the assured, was properly 
held not entitled on the trial to show what oral representations the in- 
sured had made to a physician at the time the examination was being 
made, with a view to the approval or rejection of the insurance applied 
for. 

On the trial of an action for the recovery of the amount of a life-insurance 
policy, an aftidavit of the beneficiary, which tended to show that, contrary 
to the representation of the assured in his application, said insured had 
been subject to epileptic fits, it was proper to permit such aftiant to show 
that she never knowingly subscribed to or made the statements in the 
affidavit contained. 

Alleged misconduct of the counsel in the course of the trial in the district 
court, to which no objection was ruled upon, and as to which ruling conse- 
quently noexception was taken,cannot be considered in the supreme court. 
Bankers’ Life Ass’n vs. Lisco, 386. 

5. Watver oF Proors or Loss—Vatvue.—Evidence that insured, on requesting 
blank proofs of loss, was told by the secretary that they were not neces- 
sary and that there was nothing further to do, was evidence of waiver of 
written proofs. 

Where it appeared that the building had no market value apart from the land, 
evidence of its cost of construction, twenty years before, was admissible. 

The Iowa statute, providing that the amount stated in the policy shall be 
prima facie evidence of value, and that it shall only be necessary to prove 
the loss and written notice of loss, applies where written proofs have 
been waived. 

Where the evidence as to value is conflicting, and the property was insured 
for $1,700 after examination by the agent, a verdict for that amount will 
not be disturbed. Scott vs. Security Fire Ins. Co., 581. 


See AccipentT 2, 3; Action 2, 3; AGENT 8, 11; ARBITRATE; ARBITRATION 4; 
ASSIGNMENT 1; Booxs cr Account; DeatH 1; FRavup 1; Limitation 2; 
ParTNER 2; PLEADING 1, 2; Premium 1, 2; Proors or Loss 2; Suicrpe 1, 2, 3; 
TITLE 5. 


EXPLOSION. 


Wuat ts Loss From.—The policy provided that it should not be liable for 
damage by explosion ‘ from any cause unless fire ensues, and then only 
for the loss or damage by fire.” 

Held, That the policy was not liable for damage from an explosion of dyna- 
mite, though caused by fire in the shape of a lighted match in the hands 
of some party, when no fire ensued. Phenix Ins. Co. vs. Greer, 311. 


FALL OF BUILDING. 


Poticy Construep.—Action on a policy insuring plaintiffs on their building 
‘‘against all direct loss or damage by fire.” The policy further provided 


that if the building fell ‘‘except as a result of fire,” the insurance on the 
building should immediately cease, . 

There was evidence tending to prove that a building adjacent to the one 
insured (the wall between them being a partition wall) caught fire and 
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was partially consumed, and as the direct result of such fire fell, carrying 
down with it the partition wall and a part of the insured building. 
Held, that, if such were the facts, the fall of the insured building was 
«the result of tire” and ‘‘a direct loss or damage by fire” although no 
part of it ignited or was consumed by fire. 

The word ‘‘direct” in the policy construed as meaning immediate or proxi- 
mate as distinguished from remote. Chas. H. Ermentraut and Chas. H. 
Maxcy, Appellants, vs. Girard F. § M. Ins. Co., of Phila., Respondent, 81. 


FIXTURES. See IncumBrance 5. 


FOREIGN COMPANY. 


Lex Locrt.—Where the insurance is solicited by an agent who has no authority 
to sign or issue policies or to pass on applications and who does not de- 
liver the policies, and the premiums are forwarded directly to the home 
oftice, the lex loci of the contract is the state where the home office is 
located. 

Contracts of unauthorized foreign companies are not void in Arkansas be- 
cause a penalty is imposed upon any party doing business for them. State 
Mutual Fire Ins, Ass’n vs. Brinkley Stave and Heading Co., 49. 


FRAUD. 


1, EvipEnce or.—In an action on a policy it is not necessary, in order to prove 
fraud, that the facts should “admit of no other reasonable explanation,” 
and such instruction is error. 

The policy provided that it should be void in case of any false swearing by 
the insured in any matter relating to the loss. 

That an affidavit, that property which had been saved was destroyed worked 
a forfeiture though not intended to be false or fraudulent. Knop vs. 
Natioval Fire Ins. Co., 181. 

2. Vatuation.—Where the insured building cost only three thousand dollars 
and was conclusively shown to be worth that sum, and the plaintiff in his 
proofs of loss claimed a loss of sixty-five hundred dollars on it and re- 
peated this claim in his billof particulars, and claimed for personal items 
at a high valuation which were shown not to be in the house, there was 
evidence of a deliberate attempt to deceive, which called for the direction 
of a verdict for the defendant. Thomas West et al. Plaintiffs, vs. British 
America Ass’e Co., Defendant, 689. 


See Arson; MorrcaGe 1; Premium 4; Risk 4; VALUED Poticy. 
GARNISHEE. See Emproyer’s Liasrrity. 
GARNISHMENT. See Pieapine 2, 4. 

GAS. See Accent 6. 

GASOLINE. See Reparrs 2; Risk 6, 9. 
GUARANTIED POLICY. See Preapine 3, 
GUARANTY. 

LiuaBILity oN Renewats.—The bonds of an indemnity company provided that 
they were liable only for deficiencies occurring during its currency and 
notice of such deficiencies must be given within three months of the ter- 
mination of the bond. At the termination of the bonds renewal receipt 


for each were issued for one year ‘“‘in accordance with the terms of the 
bond, the guaranty to cover the period above named only.” 
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Held, That each renewal was a new contract, and did not cover deficiencies 
under the original bond which were not discovered until after the limita- 
tion had expired. De Jernette vs. Fidelity & Casualty Co., of N. Y , 315. 


HUSBAND. See AcEnt 9; INsuRABLE INTEREST 2. 
IMPLEMENTS. See Construction. 


INCUMBRANCE, 


1. Examination By AGENT.—The examination required to be made by the agent 
of an insurance company by section 3643, Rev. St., relates to the physical 
condition of the property such as an inspection would disclose, and does 
not relate to the matter of incumbrances. The ‘ change” mentioned in 
the statute refers to some physical change in the insured property, its 
use, or its surroundings, and does not relate to a change respecting in- 
cumbrances. 


Where a policy of insurance stipulates that, if any part of the property shall 
be incumbered by mortgage without the consent of the company, the 
policy shall be void, such stipulation is not within the provisions of sec- 
tion 3643. And if, after the issuing of the policy, and before the loss, 
such incumbrance is created by the insured without the consent of the 
company, the policy is thereby invalidated. Webster et al. vs. Dwelling- 
House Ins. Co., 488, 489. 

2. INSTALLMENT PayMENTS.— The insured took the property under a will, at 
a sum named, to be paid in annual installments. 


Held, That this was an incumbrance on the title. Renninger vs. Dwelling- 
House Ins. Co., 121. 


3. KNowLEDGE or AGENT.—The policy provided that it should be void if the 
property was incumbered, and that its conditions should not be deemed 
to have been waived unless the waiver was written on the policy. 


Held, That knowledge of incumbrance by the agent at the time of issuing the 
policy was a waiver of the incumbrance. 

Where it was manifest that the agent knew of the mortgage, it was not error 
to refuse to submit the question of such knowledge to the jury. Robbins 
vs. Springfield F. & M. Ins. Co., 652. 

4, KNOWLEDGE OF Company oR AGENT.—Where a policy is delivered at a speci- 
fied time and place to another for the insured at the request of the 
latter, the insured is bound by its terms although he failed to read it. 

Where such policy provided it should be void in case of incumbrance, it will 
not be presumed that the insurer had knowledge of incumbrance at the 
time of issue. 

An agent in examining chattels for the purpose of insurance is not bound to 
inquire as to liens, and such examination is no notice of liens to the 
company. 

In the absence of any written application a company is not bound to inquire 
concerning liens in order to give effect to a policy clause avoiding it in 
case of incumbrance. tna Ins. Co. vs. Holcomb, 833. 

5. STIPULATION FOR RENT, CHATTEL MortTGAGE, Fixtures.—A policy of insur- 
ance containing the condition, ‘‘This policy shall be void and of no 
effect, unless consent in writing is indorsed by the company hereon, 
in each of the following cases, viz.: (1) If the assured is not the sole 
and unconditional owner of the property, or if the property, or any 
part thereof, be or become mortgaged, or otherwise incumbered,” —is ren- 
dered void if the property insured is incumbered, of which the insurer 


has no knowledge, and to which it has not assented, at the time the policy 
is issued, 


An agreement in a lease of real property that failure to pay the quarterly rent 


covenanted to be paid by the lessee; that the buildings, improvements, 
and other property placed upon said real property by the lessee ‘are 
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subject and held liable to restraint and sale under warrant, in like manner 
as personal property for said rent,” etc.; and that said building, improve- 
ments, and other property may be followed and restrained, or the material 
thereof, —- constitutes an incumbrance in the nature of a mortgage upon 
such buildings and improvements. 

The fact that no rent was due and unpaid at the time the policy was issued is 
not material, as such an agreement covers all rent that might become due 
during the continuance of the lease,—the last installment as well as the 
first,— and the incumbrance upon the property continues until the termi- 
nation of the lease. 

Under the chattel mortgage law of this state, no particular form of words is 
necessary to constitute a chattel mortgage. It is sufficient that personal 
property is hypothecated for the performance of an act or to secure the 
payment of money, whether rent or otherwise 

The term “ buildings, improvements, and other property,” is broad enough to 
include ‘‘ machinery, shafting, belting, pulleys, elevator, and fixtures,” if 
used or contained in buildings or improvements upon the leased premises. 
Peet vs. Dakota F. & M. Ins. Co., 88. 


6. WaIvER By AcENT.—The policy on personal property provided that it 
should be void in case of subsequent incumbrance by a chattel mortgage. 


Held, That such chattel mortgage though afterwards paid avoided the policy. 


An agent authorized to issue and to fill up and sign blank policies might 
verbally waive such forfeiture though the policy provides that no agent 
should be deemed to have waived its provisions unless such waiver be in- 
dorsed in writing, but one who was a mere agent’s clerk without such 
authority could not waive a policy provision where such authority was 
not delegated to him by the agent authorized to issue. German-American 
Ins. Co. vs. Humphrey, 658. 


See AcEnt 16. 


INSANITY. 


Murper In CasE or.—An insane beneficiary in a life-insurance policy who kills 
the insured under such circumstances as would cause the killing to be 
murder if the beneficiary was sane, does not thereby forfeit his right to 
recover the insurance money. Jesse Holdomvs. Grand Lodge A. O.U.W., 44. 


INSOLVENCY. 


1, AssESSMENT OF Premium Note.—Ifa member of a mutual insurance company 
is assessed on his premium note for losses incurred at a time when he was 
not a member, or if other members liable to be assessed with him for 
losses are knowingly omitted from the assessment, it is voidable as to him. 


Evidence considered, and held to sustain the finding and conclusion of the 
trial court, to the effect that the assessment, made in this case by the 
the plaintiff, as trustee of an insolvent mutual insurance company, upon 
the premium note of the defendant, was arbitrary, unjust, and void. 
Swing vs. H. C. Akeley Lumber Co., 303. 

2. ASSIGNMENT, WHEN ALIENATION.—The policy provided that it should be void 
‘if the property or any interest therein be sold or transferred.” 


Held, That a general assignment for the benefit of creditors avoided the policy. 
Orr vs. Hanover Fire Ins. Co., 624. 


3, PRECEDENCE OF PavMENT.— The holders of matured endowment certificates 
are not entitled to precedence in payment out of the fund over other cer- 
tificates in the winding up of a benefit society. The order of payment 
adopted while the society was a going concern no longer applies. Williams 
et al. vs. United Reserve Fund Associates, 790. 


4, Proors or Loss—ApsusTMENT oF LiaBitity.—The policy provided that proofs 
of loss should be made within twenty days after knowledge of insolvency, 
and final proofs should ve forwarded within twenty days after the expira- 
tion of the policy. 








906 Digest Index, 1896. 


Held, That the first requirement was sufficiently complied with by notice of 
appointment of a receiver for the debtor and statement of his account, 
where it was subsequently followed by legal proof of his insolvency at the 
expiration of the policy. 

Where a clause relating to the adjustment of a loss is ambiguous and in ap- 
parent antagonism to the plain language fixing the liability, it will be at 
ignored. 

Where the policy provides that other securities against the debt shall be de- 
ducted before estimating the liability, this does not apply to a policy in 
another company which exempts losses insured under this policy, and only 
attaches to excess of loss. American Credit Indemnity Co. vs. Wood et al., 641. 


INSURABLE INTEREST. 


1. Creprtor.—This is an action on a life-insurance policy assigned by the 
assured to the plaintiff, his creditor, as her interest might appear. Held, 
that the plaintiff had an insurable interest in his life, and continued to 
hold the policy as security for her debt, although she surrendered the 
original note evidencing her debt, and took other notes of the assured, 
and that the evidence was sufficient to sustain a finding that the new 
notes were taken in lieu, and not in payment, of the original note and debt. 


Held, Further, that the plaintiff, if entitled to recover on the policy, was enti- 
tled to the full face value thereof, although a portion of her debt was not 
due at the time of the trial. Hale vs. Life Indemnity § Investment Co., 801. 


2. Or Huspanp AND WiFE IN HomeEstEaD.—The interest of a husband in the 
dwelling house of his wife, used asa homestead by the family, is sufficient 
to support a recovery by the two jointly on a policy of fire insurance issued 
to both. 
Rules followed in courts of equity respecting forfeitures may be available in 4 
a suit at law where the facts make their application necessary to the ends 
of justice. 
Provisions for forfeitures are to receive, where the intent is doubtful, a strict 
construction against those for whose benefit they are introduced. 


If it be left in doubt, in view of the terms of the instrument and the relation 
of the contracting parties, whether given words were used in an enlarged 
or a restricted sense, other things being equal, that construction will be 
adopted which is most beneficial to the promisee. 


Where a farm dwelling and farm implements are insured by a fire policy is- 
sued to a wife and husband, and the dwelling is used and occupied as a 
family homestead, and the implements are used on the farm where the 
dwelling is situate, a representation and warranty in the application that 
the property is owned by them jointly should, unless the contrary intent 
is manifest, be construed in the popular, and not in a technical, legal, 
sense; and. when so construed, will not be held to be untrue simply be- 
cause the title to the dwelling is wholly in the wife, and the title to the 
personalty wholly in the husband. Webster et al. vs. Dwelling- House Ins. 
Co., 488, 489. 

3. Ricur or Action.—The policy issued by a corporation was payable to D. 
as interest might appear at the time. 

Held, 'That it was not necessary that D. should have an interest in the prop- 
erty insured, the clause refers to his interest in the corporation as creditor 
or otherwise. 

Where it appears that the interest of such appointee is equal to the amount 
insured, he may sue in his own name. but he must allege his right to the 


O77 


entire sum. Donaldson vs. Sun Mutual Ins. Co., 277. 
See ASSIGNMENT 1, 2; MortGAGEE 3; TITLE 4, 


INTEMPERANCE, See AppricaTion 3. 


INTEREST. See ARpiTration 2, 
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INTERPLEADER. See AssiGNMEnt 2. 


IRON SAFE. 


1, Booxs or Account.—The policy stipulated that a set of books showing the 
cash and credit sales should be kept in a fireproof safe, and in case of fail- 
ure to produce them the policy should be void. Such sales were daily en- 
tered on small books from which they were transferred to the regular 
books which were kept in the safe and produced. The sales of the day 
preceding the fire had not, however, been transferred when the small 
books were burned. 


Held, That this was not a violation of the policy provision. Brown vs. Pala- 
tine Ins. Co., 812. 


2. Breach oF Warranty.—A paper headed conditions, containing a stipulation 
that the assured shall at all times keep his commercial books and papers 
in an iron safe, to preserve them from fire, the paper being plainly marked 
as part of the policy, delivered to and accepted by the assured, will be 
deemed part of the policy, especially when the assured sues upon the 
policy with the paper attached as constituting his contract. 

Such a stipulation is a promissory warranty, the breach of which is not cured 
by the allegation that from oversight or neglect on the part of the assured, 
or his clerk, the books were not in the safe on the night of the fire, and 
the policy is avoided by the breach: Wood on Insurance, § 179. 


The allegations in a supplemental petition, though filed after the exception 
of no cause of action, may be considered in determining the exception. 
A. Goldman et al. vs. North British § Mercantile Ins. Co., of London and 
Edinburgh, 601. 

3. Vrotation oF CrausE.—The policy on the contents of a saloon provided 
that the books of account should be kept in a fireproot safe at night and 
at all times when the store was not actually open for business. The sa- 
loon, it was claimed, was kept in connection with a hotel and the same 
books were used for both; it was kept open night and day except on Sun- 
days; and, it being necessary to frequently refer to them in settlement of 
the hotel accounts, they were not kept in a safe oftener than once a month. 

Held, That the violation of the provision was not excused by the facts. 
Southern Ins. Co. vs. Parker, 214. 


KEEPING. See Risk 5, 6. 
LETTERS. See EvipeEnce 2. 


LEX LOCI. 


Or Contract.—In the absence of evidence, the laws of the place of contract 
will be presumed to be the same as those where action is brought. 
Goodwin vs. Provident Savings Life Ass’e Soc., 401. 


See ForeicN Company. 


LIMITATION. 


1, Errect or Starute.—Where, in a policy of insurance issued by an insurance 
company of the state of Massachusetts, it was stipulated as follows: 
‘*No suit shall be brought under this contract, unless commenced within 
one year from the termination of the life of the member to whom it is 
issued, it being an express condition hereof that all rights of action here- 
under are limited to said period of one year. It is further expressly 
agreed that the place of this contract is the home office of the association, 
in the city of Boston, and this contract shall be governed by, and con- 
strued only according to, the laws of the state of Massachusetts,”—and 
where a law of the state of Massachusetts (Supp. Pub. St. Mass.. 1882-88, 
p. 517, § 26), which was of force at the time the policy was issued, pro- 
vided, with reference to insurance companies of that state, as follows: 
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‘““No such company shall make any stipulation in its insurance contracts 
concerning the court or jurisdiction wherein any suit thereon may be 
brought, nor shall limit the time within which such suit may be com 
menced to less than two years after the cause of action accrues, and any 
such condition or stipulation shall be void,”—held that the stipulation in 
the policy limiting the time within which suit may be commenced thereon 
to one year from the termination of the life of the member to whom it is 
issued 1s void, and suit may be brought thereon at any time within the 
period allowed by the statute of limitations. Massachusetts Ben. Life 
Ass’n vs. Hale, 319. 

2. Evipence—Watver By AGEntT.—Letters written by the local agent, who had 
nothing to do with the adjustment of the loss, to the general agent, un- 
known to the insured, relative to the settlement of the loss, are not 
admissible against the company where the issue was as to whether limit- 
ation had been waived by negotiations for a settlement. Hill vs. Phenix 
Ins. Co., of Brooklyn, \. ¥ , 663. 

3. WueEn 1T Becrns.—The policy provided that it should not be due and pay- 
able until sixty days after satisfactory proofs of loss, including award by 
appraisers when required; also that no action should be sustained until 
after full compliance by the insured with above nor unless commenced 
within six months next after the fire occurred. 


Held, That the six months begin to run from the time of fire and not from the 
time action may be sustained. gan vs. Oakland Home Ins. Co., 534. 


4, WHEN rT Beotns.—The policy provided that no action should be brought 
unless begun within twelve months after the fire, nor until after full 
compliance with its provisions, among which was one requiring proofs of 
loss within sixty days of the loss, and another that the loss should not 
be payable until satisfactory proofs had been furnished and an appraisal 
had if required. 


Held, That the limitation began to run after cause of action had accrued. 


The act of South Carolina providing that the period of limitation in case of 
tire policies should be six years, notwithstanding any stipulations to the 
contrary, does not apply to policies issued before its passage. Sample vs. 
London §& Lancashire Fire Ins. Co., of Liverpool, Eng., 576. 

5. WHEN Vatip.—Where a benevolent society refused to pay the claim forty- 
five days before the time of limitation had expired, a suit brought nine 
days after such expiration was too late. Shackett et al. vs. People’s Mut. 
Ben. Soc., 153. 

See Acent 16; EvipENncE 1; Proors or Loss 12. 


LIVE-STOCK. 


1, CANCELLATION,—MISREPRESENTATION.— Where there was evidence that the in- 
surer of live-stock was informed that the horse cost less than stated in 
the application prior to knowledge of its sickness, and waited for more 
than a week until it was seen that it would die before notifying that 
according to its terms the policy was cancelled for misrepresentation, 
an instruction assuming that the cancellation was due to the misrepre- 
sentation was properly refused. 


Misrepresentations in the application inserted by the agent unknown to the 
insured will not defeat the policy. 

Where the company sent its own surgeon who attended the horse, a written 
notice of the disease required by the policy is waived. 

Absence of complaint by such surgeon that he was not sooner called is evi- 
dence of prompt notice of sickness. Smith vs. People’s Mut. Live-Stock Ins. 
Co., 444. 

2. NoricE or Sickness.—The policy provided that if the animal became sick or 
disabled, the company should be notified within 15 hours. 

Held, That a failure to comply within 15 hours after knowledge of sickness by 


agent of insured forfeited the policy. Swain vs. Security Live-Stock Ins. 
Co., 714. 
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3, Trtte.—Sickness.—The vendee of a horse purchased on credit for $1,000, 
gave his notes to the vendor for that sum, secured them by a chattel 
mortgage on the horse, and insured the horse in the defendant company 
against loss by death, in the sum of $500; loss, if any, payable to the 
vendor as his interest might appear. The contract of purchase contained 
a provision that, if the horse should die within a certain time thereafter, 
the vendee ‘‘is to take the insurance, which is $500, and give up the 
notes.” Held, this provision is not a breach of the clause in the policy of 
insurance which warrants that the vendee ‘is the sole, absolute, and un- 
conditional owner” of the horse. 

The policy provided that in case of sickness the owner shall, in every case, 
notify the insurer thereof, «t its home office, by telegram. Held, this did 
not require the owner immediately to notify the insurer of a sickness 
which lasted only ten minutes or less, and did not recur again at least for 
seven weeks. 

Possession by the payee of a negotiable promissory note indorsed specially by 
him to a third party is prima facie evidence that such payee is the owner 
of the note. Kells vs. Northwestern Live-Stock Ins. Co., 627. 


MAILING. See AcEnt 5. 


MEASURE OF RECOVERY. See AssiGNMENT. 


MILL. 


Watcuman—Vacant.—The policy on a sawmill provided that a watchman 
should be on duty constantly day and night about the buildings; also 
that it should be void if the mill was shut down for 30 days without 
consent. 

Held, That an employe engaged to take charge of and watch the mill and do 
work there during the day, who slept in a house 350 yards distant and 
visited it several times at night, did not comply with the requirements 
regarding a watchman. 

Held, That, where the warranty is promissory, the immateriality of its breach 
will not avoid forfeiture. 

Held, That under such promissory warranty a forfeiture is not prevented by 
a statutory provision that an insurer ‘‘is not exonerated by the 
negligence ” of insured or his agents. 

Held, That a mill which had stopped running for the winter was ‘ shut 
down.” McKenzie vs. Scottish Union and National Ins. Co., 561. 


See Vacant 4. 


MISREPRESENTATION. 
Errect, WHEN Not FravupuLtent.—The statute provided that no misrepresenta- 
tion not material should avoid the policy unless made in bad faith. 
Held, That such misrepresentation honestly made would not work a forfeiture; 
it must be made with intent to deceive in order to come within the policy. 
Penn Mutual Life Ins. Co. vs. Mechanics Savings Bank & Trust Co., 871. 


See Live Stock. 


MORTGAGE. 


1, Fraup—Errect or MortcaGEE CiLAusE.—Where the existence of a lien, 
which, under the terms of the policy renders it void, is fraudulently con- 
cealed until after an adjustment of the loss, such concealment avoids the 
policy as to the original insured. 

Where there is a mortgage clause attached to such policy providing that no 
act or neglect of the insured shall invalidate it as to the mortgagee, such 
clause does not apply to acts prior to the issue of the policy and which 
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rendered it void ab initio, where such policy was procured by the mort- 
gagor acting as its agent under a stipulation that he should procure such 
insurance for the mortgagee. Hanover Fire Ins. Co. et al., Appellants, vs. 
National Exchange Bank et al., Appellees, 475. 

2, KNOWLEDGE or AGENT.—Where the agent is informed of existing mortgages 
at the time of issuing the policy, their written indorsement as required 
by its terms is waived. Dowling vs. Lancashire Ins. Co., 430. 


See TitLe 3, 8; TrTLe Insurance 1. 


MORTGAGEE. 

1. Action —AurENaTion.—In case of a policy procured by the mortgagor under 
stipulation payable to mortgagee as interest may appear, with mortgagee 
clause, action may be brought in the name of the mortgagee in Massa- 
chusetts. 

Where such property was subsequently deeded by the mortgagor to his wife, 
and a second mortgage executed in her name, although the transfer may 
have been void, the policy will not cover the interest of the mortgagee 
under such second mortgage.—Palmer Savings Bank vs. Insurance Co. of 
North America, 739. ; 

2, Contrisution.—The policy issued to the mortgagor was payable to mort- 
gagees as interest might appear, and provided for contribution in case 
of other insurance. A rider also provided that in such case the company 
should only be liable for a pro rata amount whether such other insurance 
applied in the same manner or not, and permitted other insurance. Other 
insurance was afterwards procured by the mortgagor payable to himself 
without knowledge of mortgagees. 


Held, That the mortgagees were entitled to recover the whole amount, and 
not simply a prorata. Hardy-t al. vs. Lancashire Ins. Co., 746. 

3, MortGaGe CLAusE—ORraAL APPLICATION—INSURABLE INTEREST.—To a fire-insur- 
ance policy was attached a ‘‘ mortgage clause,” making the loss payable 
to a named mortgagee of the insured property, and providing that the 
insurance should not be invalidated by any act or neglect of the mort- 
gagor or owner of the insured property. Held, (1) that the mortgage 
clause was an independent contract between the insurance company and 
the mortgagee; (2) that no act or omission of the mortgagor, whether the 
same occurred at the time of the issuance of the policy, or prior or subse- 
quent thereto, invalidated said insurance policy. 


A mortgagee of real estate has an insurable interest therein, which he may 
insure on his own account; and when he does so he insures, not the real 
estate, but his interest therein arising from his lien. 


Where an application for fire insurance is oral, and no inquiries are made by 
the agent of the insurer as to the condition of the title to the property, and 
the insured says nothing about the existence of a mortgage thereon, but 
does not keep silent from any sinister motive, or with the intention to de- 
ceive or mislead the insurer, then the fact that there exists a mortgage 
upon the insured property will not invalidate the policy of insurance, 
notwithstanding that it provides that it should be void if there existed 
any incumbrance, by mortgage or otherwise, against the insured property. 

One who has no title, legal or equitable, in property, and no present posses- 
sion or right of possession therein, yet has an insurable interest therein, if 
he will derive benefit from its continued existence, or suffer loss by its 
destruction. 

One who mortgages his real estate to secure the payment of a debt for which 
he is personally responsible, and subsequently conveys the title of such 
real estate to another, subject to said mortgage, has an insurable interest 
remaining in said real estate. 

When an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and without 
making inquiry as to the condition of the property, or state of its title, 
and the insured has in fact an insurable interest, the company will be 
conclusively presumed to have insured such interest, and to have waived 
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all provisions in the policy providing for its forfeiture by reason of any 
facts or circumstances affecting the condition or title of the property in 
regard to which no such statement was required, or inquiry made. 
Hanover Fire Ins. Co. et al. vs. Bohn et al., 681. 

4, SaLE TO ARBITRATION AS WAIVER.—A policy made payable to a mortgagee 
as interest may appear is not a contract directly between the company 
and mortgagee insuring the separate interest of the latter, and is defeated 
by any act of the mortgagor which avoids it as to the latter. 

A sale by the mortgagor to the mortgagee avoids the policy as to both, where 
the policy provides that any change in title or possession shall render it 
void. 

Such forfeiture is not waived by an arbitration to determine the amount of 
loss under an agreement: the company did not thereby waive any defense 
which it might have. 

Where a mortgagee has notice of and participates in such arbitration, she is 
bound by it. The Scania Ins. Co. vs. Hannah Johnson, 525. 


See Action 1; ASSIGNMENT 4; REPRESENTATION 3; TITLE 9. 
MURDER. See Insanity. 


MUTUAL COMPANY. 


1, AMENDMENTS oF By-Laws—Risk—UseE or Steam THRESHER.—Where the by- 
laws of a mutual fire-insurance company provide for the manner in which 
members shall be notified of amendments or additions to such by-laws, 
and that when such notice is so given it shall become a part of the 
member’s policy, a member who has not been notified in the manner pre- 
scribed, and who has no knowledge of the amendment or addition, is not 
bound by it. 

Held, That, upon the evidence in this case, it was for the jury to determine 
whether the plaintiff had been notified of an amendment to a by-law 
adopted at the annual meeting of defendant company in the year 1892. 

Held, That under a by-law of defendant company, as amended in 1891, the 
the burden of proof on the trial was on it to show that plaintiff did not 
exercise due caution while using the steam threshing-machine which set 
the fire in question. 

It is a matter of common knowledge that the use of steam power, when thresh- 
ing grain, is more or less hazardous and dangerous, and that, with a wind 
prevailing in the direction of the stacks, the hazard and danger greatly 
increase. ‘The opinions of experts upon a subject so commonly under- 
stood are not admissible. Morris vs. Farmers’ Mutual Fire Ins. Co., 230. 

2. Notice or AssEssMENT.—Where in case of a mutual company a notice of 
assessment is sent through the mails but never received, and the by-laws 
provide that failure to pay within thirty days from mailing shall work a 
forfeiture, non-payment is not excused through the failure. 

A provision in the by-laws limiting the time within which such non-payment 
may be questioned to six months is valid. Survick vs. Valley Mutual Life 
Asa’n, 380, 

3. Parot Contract By Acent.—A mutual company may make parol contracts 
unless prohibited by statute or its by-laws. 

A usage to permit the agents to temporarily bind the company until notice of 
rejection is received and communicated to the insured may be shown. 
Such parol contracts are not prohibited by a by-law authorizing the president 

and secretary to make insurance. 

In such case an agent held out as authorized to contract by parol may bind 
the company. Brown vs. Franklin Mutual Fire Ins. Co., 630. 


See CANCELLATION 1. 


NEGLIGENCE. See Carrrer. 
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NOTICE. 
Wuen too Late—Avruority or AGENT—WatverR.—The policy provided that 
‘if fire occurs the insured shall give immediate notice of any loss thereby ' 
in writing to the company.” ’ 
Held, That a failure to give such notice for nearly sixty days after the fire 
constituted, as a matter of law, a breach of this provision. a 


The local agents of the insurance company who issued the policy had authority 
to accept applications for insurance, to fix the rate of insurance, fill up, : . 
countersign and issue the policies (which they received from the company 
signed by its general officers) and collect the premiums. 


There was no evidence that they were clothed with any apparent authority 
other or greater than their actual authority. 


Held, That it was not within the scope of their authority to accept or waive { 
notice of loss; following former decisions. 


After the policy was dead and all liability on it had ceased by reason of plain- 
tiffs’ failure to give notice of loss, they transmitted proofs of loss to the 
general managers of the company, who retained the proofs but notified the 
plaintiffs that they ‘‘ denied any liability under the policy on the part of 
the company.” 

Held, No waiver of plaintiffs’ failure to give notice of loss. Chas. H. Ermen- 
traut and Chas. H. Maxcy, Appellants, vs. Girard F. §: M. Ins. Co., of Phila., 
Respondent, 81. 


See Premium 2; Proors or Loss 4, 7; TiTLe INsurance 2, 


OCCUPATION. See AppricaTion 5. 


OFFICERS. See Oruer Insurance 1. 


OTHER INSURANCE. 


1, ASSESSMENTS AND ACTS OF OFFICERS AS WAIVER. —The assignee of a fire policy 
takes it subject to a provision voiding it in case of other insurance. 


The collection of assessments by a mutual company, with knowledge of such 
other insurance, is a waiver. { 


Where there was evidence that the original policy, together with a subsequent } 
policy in another company, was laid before one of the officers with explan- 
ations of the purpose to have such policies transferred to other parties, 
and the transters of both were approved by the officer and an officer of | 
the other company who was present, the question whether the company 
had notice of other insurance was for the jury. Wilson vs. Mut. Fire Ins. 

Co., of Montgomery County, 549. 


2. Contract ConsTRUED—KNOWLEDGE oF AGENT.— Where the policy limits the 
amount of other concurrent insurance which may be carried it is infringed 
by excessive other insurance although only on a part of the property 
covered. 


Parol negotiations for insurance are merged in a subsequent written contract 
and cannot be set up to contradict it. 


The company is not bound by a representation of the agent that the taking of 
a subsequent policy is not a violation of the provision regarding other 
insurance. 


Knowledge of such other insurance by the agent while acting for the insured 
in a matter foreign to his agency; is not knowledge of his company. 
Union National Bank, of Oshkosh, vs. German Ins. Co., of Freeport, 539. 


3. Risk.—Where a policy of insurance stipulates that it shall become void by 
the taking of additional insurance without the consent of the insurer, 
such stipulation is not within the provisions of section 3643, Rev. St., 
for the reason that additional insurance does, as a matter of law, increase 
the risk, and, if taken without the consent of the insurer, invalidates the 
policy. Sun Fire Office vs. Clark, 333. 
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4. WirHout Consent.—Where the policy requires consent to other insurance 
to be indorsed on the policy under penalty of forfeiture, it is avoided 
by such insurance obtained without indorsement. O'Leary et al. vs. 
Merchants’ § Bankers’ Mut. Ins. Co., 394. 

5. Vorp Poticy.—The policy provided that it should be void in case of other 
insurance obtained without written consent. A subsequent policy was 
obtained in another company which provided that it should not be liable 
in case of any existing other insurance without consent. 

Held, That the second policy being void ab initio, was not other insurance 
within the provision of the first policy. Sweeting et al. vs. Mut. Fire Ins. 
Co., 730. 

6. Vorp Poricy—KNowLEDGE or AGENT.—Where a policy provides that it shall 
be void in case another policy exists or is procured whether valid or not, 
it is avoided by such subsequent policy, though the latter is invalid by 
its terms on account of a similar provision. 

Where the agent is informed after the Joss of such other insurance and replies 
that he does not know what action the company will take, and a general 
agent writes that he shall take no action to adjust, but that if the insured 
has any claim it must be presented in the manner required by the policy, 
the provision regarding other insurance is not waived. Donogh vs. 
Farmers’ Fire Ins. Co., 472. 


See AGENT 14; REPRESENTATION 3. 


PAROL CONTRACT. See Mutua Company 3. 


PAROL EVIDENCE. 


WHEN ApMIssIBLE.—Where the language of a written instrument applies 
equally well to more objects than one, parol evidence is admissible to 
show to which the instrument relates. 

Evidence considered, and held to sustain the findings. Pfeifer vs. National 
Live-Stock Ins. Co., 134. 


See AGENT 4. 


PARTNER. 


1. CHANGE oF Possrssion.—One of the partners of an insured firm retired under 
an agreement that he should retain the right to see that the stock was: 
maintained at its present value until the notes given for his interest had 
been paid, but that the remaining partner should have possession of the 
stock. 

Held, That this was a violation of a policy provision against change of 
possession. Jones vs. Phanix Ins. Co., 396. 

2. EvinencE—CHanGE or.— Where there are no writings showing the plaintiffs 
to be partners, as they claim, parol evidence of one who has close business: 
relations is admissible to show the apparent relations between them. 

Where the warranties are in the application only and not in the policy, the 
burden of proving their breach is on the defendant company; the plaintiff 
need not allege their truth. 

A policy of credit insurance issued to W. & Co. covered only losses on sales of 
merchandise owned by ‘ the indemnified.” 

Heid, That, where the actual members of the firm remained the same, a change: 
in the firm name did not affect the contract. American Credit Indemnity 
Co. vs. Wood et al., 641. 





See Carco, 


PATTERNS. See Description 2. 


PAYMENT. See INsoLvency 3. 
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PHYSICIAN. See AppricaTion 6. 


PLEADING. 


1. Acts oF INsuRED—EVIDENCE OF VALUE—ARBITRATION.—The ability of insured 
to have saved stock from the fire must be pleaded and proved as a matter 
of defense. 

In the absence of any evidence as to value, the character aud age of the build- 
ing are not a proper subject for cross-examination of the insured. 


An instruction that hardware was not covered was not error where the counsel 
for plaintiff stated to the court that no damages would be asked for 
hardware. 

The policy provided for arbitration at the request of either party as a condi- 
tion precedent to suit. 


Held, That in the absence of any request it was not a condition precedent, 
Davis vs. Anchor Mutual Fire Ins. Co., 299. 


2, EvipeNcE—GARNISHMENT.—The complaint set up a good cause of action on 
an insurance policy; also a good cause of action on a promise to pay a 
specified amount in settlement of the loss thereunder. Defendant put in 
issue the allegations of both causes of action, and set up as an affirmative 
defense a defense which was good only on the theory that the action was 
on the policy. No motion was made by defendant, either before or at the 
trial, to compel the plaintiff to elect on which cause of action he would 
stand. It was not precluded by the action of the court or of plaintiff from 
availing itself on the trial of the defenses to the cause of action in the 
policy set forth in its answer, nor did it offer evidence to sustain them. 
Held, that the trial court did not err in directing a verdict for plaintiff 
where the undisputed evidence established a liability under the policy, 
although the plaintiff failed to prove the alleged promise. 


Held, Further, that an exemplified copy of the record of garnishee proceed- 
ings against defendant herein, in an action in the state of Minnesota 
against the insured, in which appeared what purported to be defendant’s 
disclosure therein, was competent evidence that such disclosure was in 
fact made, and therefore admissible against defendant as an admission by 
its officer in the course of his duty under the law. 


In an action against A. in one state, the pendency of garnishment proceedings 
against A. in another state is no defense when it appears that at the time 
they were commenced A. knew that the defendant in the action in which 
they were instituted did not own the claim against A. Purcell vs. St. 
Paul F. § M. Ins. Co., 167. 


3. GUARANTIED Poticy—Arson.—The policy was issued by the K. Company and 
payment was guarantied by the G. Company. 


Held, That it was not necessary in an action against both companies to aver 
that the G. Company was a guarantor. 

Evidence that the insured fired a building in which were the insured contents 
is admissible as a defense, under the plea of general issue, as is also evi- 
dence that the policy provision requiring the inventories to be kept in a fire- 
proof safe was not complied with. Knoaville Fire Ins. Co. vs. Avery, 234. 


4, Proors or Loss—GARNISHMENT.—Failure to furnish proofs of loss within the 
required time, in the absence of an averment that the furnishing of proofs 
within such time was a condition precedent, is no defense to an action on 
a policy. ; 

Jurisdiction of a fund is first acquired by a local court where the writ of 
garnishment is served before service in the courts of other states. Conti- 
nental Ins. Co. vs. Chase, 398. 


See ASSIGNMENT 4; CARRIER; CONTRIBUTION 2; Risk 8. 


POISON. See AccrpEnt 11, 12. 
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PRACTICE. 
SEPARABLE ITems anp VeERpDicT.—It was not error in case of a special verdict 
for the court to refuse to take the verdict separately on the values of 
several groups of items insured for separate amounts, where the aggre- 


gate finding was less than the sum insured. Lindner vs. St. Paul F. § M. 
Ins. Co., 848. 


PREMIUM. 


1, Crecunar as Evripence—Tontine.—Though the insured had been notified 
that the premium on his policy was due on a certain date, or within 10 
days thereafter, a circular, issued by the insurance company and sent 
by one of its agents to the insured, reciting the liberality of the company 
in extending the time in which to pay premiums,—30 days on tontine 
policy, and 10 days on all others,—is admissible to prove waiver of a con- 
dition providing that a policy should become void if the premium was not 
paid when due; the insured being justified in believing that his policy, 
designated by the company as a ‘‘limited tontine,” was in fact a ‘ tontine.’’ 


But it was error to charge that default in the payment of the premium on the 
day it was due did not, of itself, forfeit the policy ; the company not being 
required by said condition to declare a forfeiture. United States Life Ins. 
Co. vs. Ross, 260. 

2. Notice—EvipenceE—RENEWABLE TERM Contract.—Reinstatement of a re- 
newable term policy forfeited for nonpayment of premium is not a new 
contract, but a mere cancellation of the forfeiture. 

Where a bank is authorized to collect premiums and give receipts, notice to 
it of change of residence is notice to the company. 


Where it is not shown that the party to whom a letter is addressed resided in 
the town, the act of mailing it is not a presumption of its receipt. 


Where the premium is variable and the amount is only known to the company, 
the burden is on the latter in case of forfeiture to show the correct 
amount. 


A renewable term policy, with premiums payable quarterly according to the 
age attained less return premium awarded, and which is incontestable 
after two years, is a continuing contract controlled by the ordinary prin- 
ciples regulating such contracts regarding forfeitures for nonpayment of 
premium. Goodwin vs. Provident Saving Life Ass’e Soc., 401. 

3. PayMENT IN—AvTHORITY oF AGENT.—Where the policy provided that agents 
were entitled to receive premiums only upon production of a receipt 
signed by the secretary, the company is not bound by an agreement be- 
tween the agent and insured to accept payment in the shape of rent for 
the office occupied by the agent for which he was personally liable. 

Where such policy denied the right of the agent to waive a forfeiture, and the 
policy had been declared forfeited for non-payment of premium, and its 
subsequent tender to the company had been refused, but the officers of the 
latter referred the insured to the agent and agreed to accept whatever 
he might do, this was not an affirmance of an agreement by the agent to 
offset the premium with the rent, nor a waiver of the forfeiture. Sullivan 
vs. Germania Life Ins. Co., 412. 

4, Recovery Back or—ReEscission—Fravup.—The liability of an insurance com- 
pany for a return of premiums is by no means absolute, but depends upon 
the question whether the policy has ever become a binding contract 
between the parties. 

If it has, and the risk has once commenced, then there can be no apportion- 
ment; nor will an action lie for the recovery of the premiums paid. 

The application and medical examination are preliminaries for the protection 
of the company in issuing its policy, and solely for its benefit, and the 
company may dispense with them entirely if it sees fit so to do. 

Where the fraud alleged is that committed by the company’s agent in not 
having the application signed, and representing that it was not necessary 
that it should be, and that no medical examination was necessary, the 
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policy issued by the company upon the life insured is not absolutely void, 
but voidable. 

In such case, it is not a fraud upon the insured, or a fraud in relation to pro- 
visions of the policy that were for his benefit, and of which he could take 
advantage. 


When the company has treated the contract as valid and subsisting, the in- 
sured has no legal grounds of complaint. 


If a person is induced by false representations to take out a policy of insur- 
ance, he can avoid it, and recover the premiums paid upon it. But the 
representations must be material as to him; such as work an injury to 
him. 


And, moreover, it should be shown in such case that there was a rescission, or 
that it was unnecessary, by reason of the policy being entirely worthless. 
Mailhoit vs. Metropolitan Life Ins. Co., 103. 


5. Waiver or—Derautt.—After the premium on a life policy had been in default 
over six months it was forwarded with interest through the local agent, 
together with a letter from the company’s physician that the insured 
appeared to be in good health. The money was retained and placed to 
the credit of insured at the general agency, but a letter from the com- 
pany stated that a proposition for reinstatement would be entertained 
upon a satisfactory medical examination. The insured thereupon wrote 
declining to comply, asking for a receipt for his premiums or their return. 
The company wrote to its representative to explain the matter to insured 
and there would probably be no trouble. No further communication was 
had with insured, who died of consumption about one week later and 
about four weeks after his premium had been first forwarded. 


Held, That the retention of the premium waived the forfeiture. Rasmusen et 
al. vs. New York Life Ins. Co., 96. 


See Contract 2. 


PREMIUM NOTE. 


1. NonpayMENT—R1GHTs oF BENEFICcIARY.—In case an insurer and insured agree 
that the latter may give, and the former will accept, notes for the first 
annual premium on a policy of life insurance, payable in installments, 
and that the default of the maker in paying any one of them at maturity 
should operate as a revocation of the policy, default on the part of the 
insured renders the contract void ipso facto both as to the insured and 
the beneficiary. 

The rights of a beneficiary in a life-insurance policy are purely derivative, 
and altogether dependent upon the terms and conditions of the contract. 
He can insist upon the integrity of the contract being preserved and 
maintained in statu quo. Nothing more. He cannot claim the right to be 
placed in a better position than the insured has placed himself. Mrs. 
Jennie B. Fenn vs. Union Central Life Ins. Co., 321. 


2. NonPAYMENT oF.—An insurance company may, by its policy, provide that 
upon the failure of the insured to pay in full, at maturity, a premium 
note therein described, said policy shall lapse and remain inoperative 
while such note remains unpaid, and ‘such condition, unless waived, is 
a complete defense to an action by the insured for a loss during the 
period of default. Home Fire Ins. Co., vs. Garbacz, 782. 


3. Recovery on.—A clause providing that an insurance policy shall be sus- 
pended during the time the premium note shall remain unpaid after 
maturity is for the benefit of the company, and may be waived by the 
insurer. 


A promissory note, of date May 11, 1889, and due June 1, 1889, was executed 
and delivered by the party insured to an insurance company for the entire 
amount of the premium for a policy of fire insurance insuring his property 
fora stated term. Thecontract of insurance and the note each contained a 
statement by which it was agreed that, if the assured failed to pay the note 
at maturity, the liability of the company under the policy for any loss or 
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damage to the property insured, happening thereafter, and during the 
continuance of such default. should be suspended. Default was made in 
the payment of the note when due. In a suit on the note a recovery may 
be had for the full amount of it or any unpaid balance thereof. McEvoy 
vs. Nebraska § I. Ins. Co., 314. 


4, Waiver or ForrerturE.—The policy and premium note both provided that 
the former should lapse in case of default in the payment of the note or 
of any installment. The insured was notified by the company two weeks 
prior to the maturity ot an installment, and on the day before its maturity 
wrote to the company that it would be paid as soon as certain merchandise 
could be sold. Some days later the company replied advising a re- 
mittance at an early date ‘‘ thereby reviving the insurance.” 


Held, That the forfeiture for non-payment was not waived. 


Where there was no evidence of waiver, an instruction that the policy could 
only be waived in the manner prescribed therein, was harmless error. 
Dale et al. vs. Continental Ins. Co., 10. 


See INsoLvENcy 1; SURRENDER VALUE; WAIVER. 


PROOFS OF DEATH. 
Watver—Action.—Where proofs of death are waived in case of a live-stock 
policy and liability denied on other grounds, action may be brought at 
once, although the policy provided that it should be payable on receiv- 


ing satisfactory proofs of death, sixty days after approval by the board. 
Whitten vs. New England Live-Stock Ins. Co., 662. 


PROOFS OF LOSS. 

1. Aursority or AcEent.—Where the policy provided that the loss should be 
payable at the home office, after satisfactory proofs furnished at such 
office, and such proofs were delivered to an agency and produced on trial 
by the defendant, a jury was justified in finding that the proofs had been 
furnished as required. Wright vs. Vermont Life Ins. Co., 238. 


2. Copy as Evipence.—A copy of the proofs of loss sent with a postal acknowl- 
edging their receipt by the company, was admissible to show that such 
proofs were made after notice to the insurer to produce the originals. 
Dowling vs. Lancashire Ins. Co., 430. 


3. Dupiicate Brtts.—Where a policy of insurance makes the loss payable 60 
days after proofs thereof are furnished, and provides fully what such 
proofs shall contain, and then requires the defendant to furnish duplicate 
bills of goods purchased, only if required by the insurer, such duplicate 
bills are not a part of the proofs of loss, and the 60 days begin to run 
from the time the original proofs are delivered to the company. tna 
Ins. Co. vs. McLead et al., 669, 670. 


4. Notice—Watver or.—Notice of loss given by the lecal agent on information 
given to him by the insured is sufficient. 


The sending of blank proofs of loss to the insured by the company after the 
expiration of the thirty days limitation, and acceptance by it of the same 
when filled, without objection. is a waiver of the limitation. 

A policy provision requiring waiver to be in writing does not prevent parol 
waiver of proofs of loss. Burlington Ins. Co. vs. Lowery, 610, 611. 

5. Timety Norice—Watver.—Proofs of loss constitute notice of loss. If fur- 
nished too late to constitute notice of loss according to the terms of the 
policy, the company waives the element of time, under section 4179, 
Comp. Laws, by omitting promptly and specifically to object to them on 
the ground that they do not constitute timely notice of loss. 


When evidence is offered to establish a fact from which the law infers a 
waiver of notice of loss, and defendant does not object to the evidence as 
incompetent to establish such waiver under the pleadings, it is too late to 
raise the point for the first time in supreme court that the complaint sets 
forth a performance of the conditions of the policy relating to the giving 
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of notice of loss. instead of a waiver of the performance of such conditions. 
Purcell vs. St. Paul F. § M. Ins. Co., 167. 


6. WarveEr—CarpEnNTERS’ Estrmates.—Where the petition alleged giving notice 
and making proofs of loss as required the plaintiff cannot prove their 
waiver. 

Carpenters’ estimates of the cost of replacement are not adequate proofs of loss. 
Hensinkveld vs. St. Paul F. § M. Ins. Co., 392. 


7. Watver By Apsuster.—A special agent and adjuster of a fire-insurance 
company may waive proofs of loss though the policy provides that he 
cannot do so. 

The fact that a fire-insurance company’s special agent, after a loss occurs, by 
its direction ascertains its extent, and reduces the same to writing, does 
not constitute a waiver iu law of proofs of loss, where the policy makes it 
the duty of the insured to furnish the company a sworn statement; but it 
is a question for the jury whether the insured was led to believe from the 
conduct of the company that formal proofs of loss would not be required. 


In an action on a fire policy which made it the duty of the insured to furnish 
the company a sworn statement, not only as to the extent of the loss, but 
also as to the origin and circumstances of the fire, etc., the uncontra- 
dicted evidence was that defendant’s agent called on plaintiff when the 
fire occurred for proofs of loss, and took down in writing what she and 
her son told him; that such agent offered to pay her a certain amount in 
settlement, which she refused; and that, on being notified by defendant 
that it did not understand that proofs of loss had been furnished or 
waived, plaintiff furnished the formal statement required by the policy, to 
which no objection was made, except that it was not furnished in time. 
Held, that though the court erroneously charged the jury that, if they 
found such facts, there was a waiver of proofs of loss, instead of leaving 
it tothe jury to determine whether, under all the circumstances, defend- 
ant waived proofs of loss, the error was not reversible. Dwelling- House 
Ins. Co. vs. Dowdall, 267, 268. 


8. Watver By AGEent.—The policy required notice of loss and provided that 
no agent could waive its requirements. The general agent told the in- 
sured after the loss that it would not be necessary for him to give such 
notice. 

Held, That this was a waiver of the policy requirement. 


The policy in one clause required for a particular account of the loss within 
30 days, and in another clause required submission to an examination 
under oath, and provided that ‘‘a refusal to comply with the above 
requirements shall work a forfeiture.” 


Held, That the penalty of forfeiture applied only to the latter clause, not to 
a failure to give the particular account within 30 days. American Central 
Ins. Co. vs. Heaverin, 711. 


9. Watver or.—A variance between the declaration and the evidence as to 
date of policy, where proofs of loss were on time, is not fatal. 


Denial of liability is a waiver of defects in proofs of loss. Lum vs. United 
States lire Ins. Co., 53. 


10. Wartver or Liutration.—The policy required proofs of loss to be furnished 
within 60 days after the fire. But it was claimed that the agent and ad- 
juster soon after the fire obtained a written statement from insured under 
oath with regard to the facts, telling him there was nothing more to do, 
and nothing further was heard from him until after the 60 days. 

Held, That this was a waiver of the limitation if found to be true by the jury. 

If the right of action is lost by proofs being furnished too late, a mere delay 
on the part of the company to object will not restore such right. Carey 
vs. Allemania Fire Ins. Co., 187, 138. 

11. Wuen Insvurricient.—The policy required,among other things in the proofs 


of loss, a sworn statement of the origin of the fire and the cash value of 
the property. 
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Held, That proofs in which the origin of the fire was not stated, nor the cash 
value, except as it might be deduced from inference, were insufficient, and 
in such case a verdict should be directed for the company. 

Waiver of proofs of loss must be specifically pleaded. Brock vs. Des Moines 
Ins. Co., 219. 

12. WHEN TimeLy—Avtuority or AGEnT.—The policy required in case of loss 
that a statement in writing should forthwith be rendered, setting forth 

- the value of the property insured, etc. 

Held, That the question whether it had been rendered forthwith was for the 
jury. 

The statement was not rendered until about two months after the loss. 
There was evidence that the fire was part of the great Lynn conflagration, 
throwing the affairs of the whole community into confusion; that the 
plaintiff had been ill for three weeks, and had been compelled to take 
account of stock for three years and was delayed by adjusters. 

Held, That the evidence justified a finding that the statement had been ren- 
dered forthwith. 


Where the agents had apparent authority to accept proofs of loss and the in- 
sured had no notice to the contrary, a deiivery of proofs to such agents 
will be delivery to the company although they had no express authority 
to receive them, where there was evidence of a general custom to per- 
mit local agents to accept proofs of loss. Harnden vs. Milwaukee Mechanics’ 
Ins. Co., 124. 

See Action 2; Apsuster; AGENT 9, 15; EvipENcE 5; INSOLVENCY 4; PLEADING 4; 

Risk 5; TitT.e 11. 


REFORMATION. See Trrte 9. 
REMNANTS. See Evipence 3. 
REMOVAL. See AGENT 5. 


RENEWABLE TERM CONTRACT. See Premium 2. 


RENEWAL. 


AvTHoRITY oF AGENT.—Where the agent who has issued the former policy 
signed a renewal policy and authorized it to be filled, and afterwards for- 
warded it asa valid contract to the general agent without calling for 
the renewal premium, and the agent of insured on applying for a re- 
newal at the expiration of the first policy was informed what had been 
done, the renewal contract was binding on the company. Lum vs. United 
States Fire Ins. Co., 53. 


RENEWALS. See Guaranty. 
RENT. See INcuMBRANCE 5; PREMIvuM 3. 


REPAIRS. 


1. ConsENT TO VacAaNcy—ComPpromIsE.—A written permit attached to the policy 
as required and granted by theagents of the company for the building 
to remain unoccupied, with a verbal statement that they would put 
on a mechanics’ permit when mechanics began work, was not an agree- 
ment for such permit until further notice to the agents that such work 
had begun; nor did the fact that the agents were also agents of the in- 
sured for leasing the property and retained possession of the policy 
affect the case. 


Consent to vacancy does not include consent to repairs. 


An unaccepted offer of compromise does not estop the company from a defense. 
Hill vs. Commerical Union Ins. Co., 185. 





920 Digest Index, 1896. 


2. Risk—Use or Gasouine.—Painters employed to repaint the building used 
a gasoline torch to burn off the old paint, and the fire started in a cornice 
near which the torches had been used. 


Held, That painters were not mechanics within a policy provision requiring 
consent if such were employed in repairing the building. 


Held, That a denial of liability solely on the ground of the use of gasoline is a 
waiver of objection to the painters as mechanics where the fact of their 
employment was known. 

Held, That the keeping of gasoline for the purpose of filling the torches was 
not a violation of a prohibition against gasoline being kept, used, or al- 
lowed on the premises. 

Held, That where it was usual to use gasoline for such purpose the risk was 
not increased by the use of the torch within a policy prohibition against 
such inerease without consent. Smith, County Treasurer, vs. German Ins. 
Co., 192. 


REPRESENTATION. 


1. As To Sex—Watver By AGEnt.—Where a policy on merchandise was pro- 
cured on the representation that the owner was a successful business 
man, whereas it was a woman, who paid no attention to the risk, the 
policy is avoided by the misrepresentation. 


A letter from the agent after the loss addressing the owner as ‘‘ madam” and 
stating that liability was neither admitted nor denied, but pointing out 
that the certificate of the nearest magistrate was not attached to the 
proofs, was nota waiver of the forfeiture where there was no evidence of 
the knowledge of plaintiff's sex prior to her affidavit of loss. I’reedman 
vs. Fire Ass’n of Phila., 74. 

2. By Aczent—Estopret.—A company is estopped after treating a policy for a 
long time as valid, from setting up misrepresentations in the applica- 
tion made by its agent, unknown to insured. Shanahan vs. Metropoli- 
tan Life Ins. Co., 79. 


REPRESENTATIONS. 


OrTHER InsurRANCE—APPLICATION—ACTION BY MorTGAGEE.—A representation 
in an application for insurance that no other insurance existed on the 
property is not to be deemed false, in such a sense as to invalidate the in- 
surance obtained on such application, merely because a former owner of 
the property, after having parted with his title, effected other insurance 
thereon in his own favor. 

Where the application for insurance, and the policy issued thereon by an in- 
surance company doing business in a sister state, bear the same date, it 
will not be inferred, in the absence of evidence upon that point, that the 
officers of the insurance company, at its home office, were influenced, by 
misrepresentations contained in the application, to approve a risk which, 
had a known of such misrepresentation, they would not have ap- 
proved, 


Where, by the terms of the policy of insurance, the loss, if any, is payable to 
a mortgagee as his interest appears at the time of the loss, the right of 
such mortgagee to maintain an action for such loss is not necessarily de- 
feated by such misrepresentation in the application for insurance as, by 
the terms of the contract between the insurer and the insured, would de- 
feat the right of the insured to maintain an action on his own behalf. 
State Ins, Co. vs. New Hampshire Trust Co., 307. 


See APPLICATION 6. 


RESCISSION. See Premium 4. 


RIDER. See Watcuman. 
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RISK. 


1. Appit10n.--The policy was on the contents in a wooden store building. A 
shed attached in the rear, and connected by a door, was afterwards moved 
back, and an addition made to the main building, to which the shed was 
connected by a platform three feet in length. The shed continued to be 
used for the storage of goods in connection with the store. 


Held, That the policy covered goods in the shed. Gross et al. vs. Milwaukee 
Mechanics’ Ins. Co.— Western Ass’e Co., 631. 


2. AppiT1Ion, WHEN CoverED.—The policy was on a ‘“‘ three-story brick build- 
ing * * * known as the pottery building.” A year or two after the 
erection of the pottery building a brick boiler house was built on one end 
and afterwards enlarged, but not connected with the pottery building. 
This addition was used in part as a boiler room to furnish power both to 
the pottery and to a yarn factory adjoining, and in part as a storage 
room for the pottery. 

Held, That the boiler house was not covered by the policy. Forbes vs. Ameri- 
can Ins. Co.. 101. 


3. CARRIAGE House as APPURTENANCE OF DweE.uina. —There is no rule of law in 
fire insurance declaring how near a carriage house must be to a dwelling 
house to belong with it. 


If it is on the same lot, and is actually used as an appurtenance of the 
dwelling house, the fact that it is 189 feet from the dwelling house does 
not prevent its being regarded as belonging with the dwelling house, nor 
does the fact that it is used in part for other purposes prevent its being so 
regarded. These are circumstances which, in a case of doubt, may be 
considered by the jury; but the jury cannot be rightfully instructed as 
matter of law that they are conclusive. 


Held, That an instruction to the jury that if a building is 189 feet away from 
a dwelling house, and is used in part for other purposes, it cannot be re- 
garded as a carriage house belonging with the dwelling house, and be so 
described in an insurance policy, was erroneous. Robinson vs. Pennsylva- 
nia Ins. Co., 56-57. 

4, Fraup —InruamMMasBLe.—An answer charging false swearing as to value of 
insured goods must also allege that it was willful in order to be available 
as a defense on demurrer. 


The policy on goods “ such as is usually kept in country stores,” contained a 
printed provision that it should be void if benzine and other inflammables 
were kept without consent. 


Held, That evidence was admissible to show that the articles kept were such 
as were usual in country stores. Tubb vs. Liverpool § London & Globe Ins. 
Co., 365. 

5. KEEPING oF BenzINE—WaAtvER OF Proors.—A printed clause in the policy 
prohibited the use or keeping of benzine. The policy was on a furniture 
store and repair shop and the furniture and other merchandise usual to 
a retail furniture store. 


Held, That the keeping of a small quantity of benzine, usual and necessary 
in the repair department, did not invalidate the policy. 


Where the adjuster, after receiving a list of the property burned, notified the 
plaintiff that the policy was void on account of the keeping of benzine, 
and the company declined any further communications regarding the loss, 
proofs of loss were waived. Faust vs. American Fire Ins. Co., 176. 


6. KreEpinc Gasotine.—A policy of insurance against fire containing a con- 
dition which forbids the keeping or use of gasoline upon the insured 
premises is avoided by a violation of the condition by one who occupies 
the premises with the implied consent of the assured.—German Fire Ins. 
Co. vs. Board of Com’rs of Shawnee County, et al.—Oakland Home Ins. Co. 
vs. Same, 466. 


7. KNOWLEDGE OF—INCREASE BY CompANYy.—The insured had been accustomed 


to hiring portable engines about once a month and temporarily using them 
on the premises, and had hired one the day before and located it there. 
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The policy provided that any ascertained increase of risk from such 
source must be paid for. Ten days previous the insured had notitied the 
company of his custom and offered to pay the extra charge, but no action 
had been taken by the company. 


Held, That the increase of risk did not defeat the policy. 


Where it was provided that such increase of risk should be ascertained by a 
committee from the company, and a premium note given for the additional 
premium, it was a question for the jury whether the risk had been in- 
creased and such increase had caused the loss, and whether there had been 
a reasonable time for the committee to act. Farmers’ Mut. Fire Ins. Co., 
of Dug Hill, vs. Schaeffer, 552. 

8. PLEADING as TO Benzine.—The policy provided that it should be void in 
case of the use of benzine on the premises, and that the insured should 
render a sworn statement as to his knowledge and belief of the cause of 
the fire. The plaintiff set forth in such statement that he had been in- 
formed that the fire was caused by his wife upsetting a can of benzine 
while cleaning clothes. 

Held, That the plaintiff was not estopped from proving that no benzine was 
in fact used for this purpose, where there was no claim of surprise on the 
part of the defendant. Whitevs. Royal Ins. Co., 699. 


9. Usr or ScHooLtHovuse.—In an action by a school district against an insur- 
ance company to recover for the loss of a schoolhouse. under a contract 
of fire insurance containing a representation that the building is used for 
school anid church purposes, and a provision that, if such building be 
used for any other purpose without the consent of the insurer, or if the 
risk be increased in any manner, except by the erection and use of ordin- 
ary outbuildings, without consent of the company indorsed upon the pol- 
icy, the same shall be null and void, a motion to direct a verdict for the 
defendant should be sustained when it is conclusively shown by the un- 
disputed evidence that, without defendant’s knowledge or consent. the 
officers of the district, empowered and authorized to prevent a forfeit- 
ure of the policy, have knowingly and habitually permitted the insured 
building to be used for other than school and church purposes, whereby 
the risk was greatly increased, and as a direct and immediate result of 
which the loss of the structure occurred. School Dist. No. 116 ef Minue- 
haha County vs. German Ins. Co., of Freeport, 122. 

10. Waiver or GasoninsE—CaNcELLATION.—The policy contained a promissory 
warranty that no gasoline should be kept or used. 


| Held, That the knowledge and acquiescence of the local agent in the erection 
of a gasoline plant on the premises after the execution of the policy was 
not a waiver. 

Held, That the failure of the company to exercise its option of cancellation, 
in case of any unauthorized act on the part of the insured in violation of 
its terms, did not waive the violation. West End Hotel § Land Co. vs. 

American Fire Ins. Co., of New York, 854. 


See Application 4; Mutvat Company 1; OTHER INsuRANCE 3; Reparrs 2. 
SALE. See MortGacer 4, 


SALVAGE. 


Waiver By ApjusTEr.—After a loss on a fire-insurance policy which was subject 
to forfeiture for a breach of a condition therein against incumbering the 
property, the defendant, by its adjuster, without knowledge of such 
breach, took possession of and sold the salvage by virtue of a claim under 
the policy; but after learning, on the next day after the sale, of the 

breach, it took no steps at any time to rescind the sale, or to provide for 

the payment of the purchase price to the assured, or to do any act to re- 

store to him what it took from him under the policy. Held, That it 

thereby waived its right to treat the policy as forfeited. 

| Evidence considered, and held, that the defendant’s adjuster had authority to 
waive the breach in the condition of the policy by his action and conduct 





é. 
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in reference to the salvage. First Nat. Bank of Devils Lake vs. Manchester 
Fire Ass’e Co., 272, 273. 


4 SCHOOLHOUSE. See Risx 10. 
SEPARABLE CONTRACT. See Vatvep Poticy. 
SEPARABLE INSURANCE. See Practice. 
SICKNESS. See Live Srocx 2, 3. 


SMOKE. 

DamaGE From.—A chimney is intended to carry off the products of combustion 
and not as a place in which to kindle fires. Smoke damage from an acci- 
dental fire in a chimney, through the burning of the accumulated soot, is 
within a policy insuring against damage from fire. Way vs. Abington 
Mutual Fire Ins. Co., 702. 


SPRINKLER. See ALTERATION. 


STANDARD POLICIES. 


UnconstirutTionaL.—The statute of Wisconsin prescribing a standard policy 
form to be prepared by the insurance commissioner, which, as near as can 
be made applicable, shall conform to that of another state, is unconstitu- 
tional. Dowling vs. Lancashire Ins. Co., 430. 


3s. : 
STANDARD POLICY. 


Watver. —Under the provision of the New York Standard policy that no officer 
or agent or other representative shall have power to waive any of the pro- 
visions except by written endorsement, nor shall any privilege or permis- 
sion be claimed by the insured unless so written, no parol waiver of the 
provisions by an agent can be claimed. Egan vs. Westchester Fire Ins. 
Vo., 361. 


STATUTE. See Limrration 1; Stanparp Poxicres; UNAUTHORIZED INSURANCE. 
STEAM THRESHER. See Moutvat Company 1. 
SUBROGATION. See Tirze Insurance 3. 


SUICIDE. 

1, Evipence.—Where the issue is whether a person did a certain act,—for ex- 
ample, committed suicide,—his declarations, made at or about the time he 
is alleged to have done the act, to the effect that he intended to doit, are 
admissible as original evidence, if made under circumstances precluding 
any suspicion or misrepresentation. But held, in this case, that such 
declarations made two years before the alleged act were too remote, and 
the trial court did not err in excluding them. 


Held, That certain rulings of the trial court, excluding evidence as to the 
declarations of the assured as to his health made prior to his application, 
were, if erroneous, corrected by afterwards allowing the defendant to 
give such evidence. 

The defendant offered in rebuttal certain written statements of the assured 
as to his intemperate habits. Held, that their admission at the time they 
were offered was a matter of discretion with the trial court, and that it 
did not err in excluding them. 
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The court instructed the jury that the presumption was that the policy was 
valid, until the contrary was made to appear, and added, ‘ This is only 
one form of saying that the burden of proof rests upon the defendant, and 
not upon the plaintiff, to show that the policy is not a legal and binding 
contract, as it purports to be.” Held, that the instruction as a whole 
was not erroneous. Hale vs. Life Indemnity § Investment Co., 801. 


2. Evipence or.—A statute of Missouri provides that suicide shall be no de 
fense in case of a policy of life insurance, ‘unless it be shown ‘‘ that the 
insured contemplated suicide at the time he made his application.” 

Held, That it is not enough to show that he considered the subject without 
any well defined purpose, he must be shown to have intended. suicide. 
“Etna Life Ins. Co. vs. Florida, 110. 

3. Evipence or.—In an action upon an insurance policy, where the defense 
set up is suicide, the burden of proving it is upon the party alleging it, 
if there is no concession on the part of the other party that the insured 
came to his death by any other than a natural cause. 


Ordinarily the love of life is a sufficient inducement for its preservation, and, 
in the absence of proof that death resulted from other than natural causes, 
suicide will not be presumed. 

Where there is any evidence reasonably bearing upon the points of accident, 
mistake, or suicide, the question is one for the jury. 

Evidence in the case bearing upon the question of suicidal intent on the part 
of the insured considered, and held sufficient to require the trial court to 
have submitted it to the jury. Hale vs. Life Indemiity & Investment Co., 63. 


See Action 3; APPLICATION 7. 


SURRENDER VALUE. 


Premium Note.—The policy on the half-note plan in a mutual-life company 
provided that upon ceasing to pay premiums at any time the insured 
should be entitled to the equitable value of what he had paid, in cash or 
insurance. 


Held, That such value is to be determined by deducting the amount due on 
the notes from what he has paid in cash. The method which may be 
customary with the company is not conclusive. Hines vs. Mutual Life Ins. 
Co., of Kentucky, 555. 


TAXATION. 


Sirus or Property.—While it is true that the actual situs of personal property 
which has a visible existence, and not the domicile of the owner, will in 
many cases determine the state in which same is taxable; that the same 
is true of public securities and circulating notes which have acquired the 
character of property in the place where they are found, yet that rule 
only applies to such securities and bonds as are operated in market and 
have thus acquired a domicile or situs therein. This rule finds an excep- 
tion in the case of an insurance company doing business in another 
state than that of its domicile, and that it is necessary to purchase the 
bonds of that state and deposit same in the treasury as an indemnity for 
the payment of its risks therein. Such bonds are the avails and incidents 
of the insurance business and segregated from commerce, and are con- 
sequently taxable at the domicile of the company. State ex rel. Mechanics’ 
§ Traders’ Ins. Co. vs. Board of Assessors et al., 147. 


THREE-FOURTHS VALUE. See Arsrrration 5. 


TITLE. 


1, ATTacHMENT.—The policy on a building provided that it should cease if 
the property were levied on, or attached, or taken into possession, under 
any proceeding, or change takes place in title or possession. 


enn 
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Held, That the word attached referred to personal estate, where an attachment 
is accompanied by change of possession, and not to an attachment of real 
estate, unattended by such change. Tefft vs. Providence- Washington Ins. 
Co., 226. 

2. Brttor Sate.—When a bill of sale is given on personal property to secure 
a debt, which on its face conveys absolute title, and the debt is past due 
and the property in possession of the vendee, the latter is the sole and un- 
conditional owner within the meaning of the policy. Carey vs. Liverpool 
& London & Globe Ins. Co.—First National Bank, of Fond du Lac, vs. Same, 
556. 

3. ConcEALMENT—MortGaGE—Errect or Deatu.—The policy provided that it 
should be void if the insured concealed any material fact, or if the in- 
terest of the insured was not truly stated. 


Held, That the insured was not bound to voluntarily disclose the existence of 
a mortgage in the absence of any question or representation affecting it. 


Held, That the insured was sole and unconditional owner, notwithstanding a 
mortgage. 

The policy provided that it should be void if the subject insured be personal 
property incumbered by a chattel mortgage. The mortgage on a glass 
factory included engines, tools, appliances, and contrivances of every kind 
used in operating the factory. 

Held, That the burden was on the insurer to show that these insured articles 
were not fixtures, but personalty subject to a chattel mortgage. 

A policy provision, making it void in case of change of interest or title except 
through death, relates to changes subsequent to its issue. Morotock Ins. 
Co. vs. Rodefer et al., 529. 

4, Estoppet—InsuraBtE InTEREST.—Where the application is made part of 
the policy and shows the insured not to be the owner of the fee, the 
company is estopped from setting up a provision in the policy making 
such ownership the basis of the contract. 

A party in possession under a contract of sale, who has made part payment, 
and will be entitled to a conveyance on making full payment, has an in- 
surable interest equal to the payments made. Davis vs. Phenix Ins. Co. 
676. 

5, EvipENcE as To.—Where the property is described in the policy as ‘his 
one-story building,” etc., the presumption is prima facie that insured is 
the owner, and the burden of proof is on the party denying it. Lindner 
vs. St. Paul F. & M. Ins. Co., 848. 


6. Executory Contract.—The policy provided that it should be void if the 
building insured was on ground not owned by the insured in fee simple. 
The interest of insured was that of vendee under an executory contract 
of purchase, holding the bond of the vendor to make title upon full pay- 
ment of purchase money, a part of which remained unpaid, and exercising 
all the rights of ownership. 

Held, That the insured was owner in fee simple within the policy. Loventhal 
vs. Home Ins. Co., 816. 

7. KNowLEDGE or AGENT—TRUSTEE.—The policy issued to M., who held it in 
trust for the owner, the latter being in possession. The agent knew the 
facts and advised the form adopted. Theowner paid the premium. The 
policy provided that it should be void unless the interest of the insured 
was sole and unconditional ownership, and that its provisions could not 
be waived by the agent except by written endorsement. 


Held, That forfeiture was waived by knowledge of the agent. 


Held, That where the trustee voluntarily executed his trust, the fact that he 
could not have been compelled to do so did not affect the case. 

Held, That the policy was not avoided by a conveyance from the trustee to 
the owner. Rhode Island Underwriters’ Ass’n vs. Monarch, 116. 

8. MortGace.—A deed absolute on its face, but shown by a separate written 
agreement to be a security for the performance of a personal obligation 
of the grantor to the grantee, is a mortgage. 
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A policy of insurance containing a provision that if any change take place in 
the title, interest, or possession of the property insured, by sale, transfer, 
or conveyance, without the consent of the insurer, the policy shall be- 
come void, is not invalidated by the making of a mortgage. The words 
‘“* title” or ‘‘ possession,” as here used, means an actual change in law and 
equity, and the word ‘interest ” means a change in the insurable interest 
of the owner of the property, neither of which is affected by the execution 
of a mortgage. Sun Fire Office vs. Clark, 333. 

9, ReForMATION—ACTION BY MorTGAGEE.—A policy of insurance was, by request 
of the mortgagee, issued in the name of H. Roobeine as owner,—the loss, 
if any, payable to the mortgagee, the G. B. & L. Association. It ap- 
peared on the trial that H. Roobeine never owned the property insured, 
but that one Barnet Rubin was the owner. Held, That no action at law 
can be founded upon the policy by the mortgagee until it is reformed in 
equity. Sun Ins. Co. vs. Greenville Building § Loan Ass'n, No. 2, 657. 

10. Watver or ForrerrurE.—The policy provided that insured should be the 
sole and unconditional owner. The contract of sale to insured provided 
for forfeiture if payments were not made when due, but was practically 
waived by the acceptance of payments overdue from time to time, and 
finally the seller had judgment entered on the contract as collateral 
security. 

Held, That the policy was not forfeited. Carey vs. Allemania Fire Ins. Co., 
137, 138. 

11. WareHousE—PRoors or Loss.-—The insurance was on flour while stored in 
a warehouse managed by plaintiff ‘ for account of whom it may concern.” 


Held, That the admission of an erroneous statement of loss by plaintiff that 
the flour belonged to J., whereas J was only the agent of the owner but 
had apparent control of the flour, was not harmful, and the defendant had 
afterwards been informed of the error. 


Held, ‘That where the proofs of loss failed by mistake to state the true owner, 


but the mistake was afterwards corrected in a letter by plaintiff, and the 


proofs were retained without objection by defendant, the mistake was 
waived. Morotock Ins. Co. vs. Cheek, 649. 


See ABANDONMENT; ASSIGNMENT 3, 4; Live Stock 3; PartNeR 1; REPRESENTATION 1. 


TITLE INSURANCE. 

1,3CANCELLATION OF MorTGAGE.—A title policy insured a mortgagee against loss 
through defects in title or existing liens or incumbrances. It stipulated, 
as precedent to any right of action, that the insured should convey his 
title to the company at a price equal to the amount bid in case of a fore- 
closure sale; that payment or discharge of the mortgage indebtedness 
should annul it, and that the company should be allowed to defend any 
action affecting the title. Suits were afterwards brought to establish prior 
mechanics’ liens, which were unsuccessfully defended by the company, 
and the property was sold in satisfaction. The insured then foreclosed 
and bought in the property for the amount due with cost in interest. The 
insured died and the company refusing either to buy the property of his 
representatives at the price paid on foreclosure sale, or to redeem from the 
mechanics’ liens, the representatives redeemed and brought suit. 


Held, That the purchase at foreclosure sale did not cancel the mortgage, and, 
therefore, did not annul the policy. 


Held, That the company, having refused to buy or redeem, was liable under 


the policy for the amount paid for such purpose. Minnesota Title Ins. & 
Trust Co. vs. Drexel et al., 186. 


2. Norice To INsurED.—Action by the insured against the insurer on a title in- 
surance policy. Held, under the terms of the policy, when the insurer 
corporation undertook to defend the title or interest of the insured, it was 
bound to protect him through all stages of the proceeding against him (as 
well after the foreclosure sale as before the judgment in the proceeding), 
or else notify him that it would not, and furnish him all necessary 


information of the status of the proceeding in time to enable him to 
protect himself. 
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When, after the giving of such a notice, the insurer defended the insured in 


the proceeding, held, the notice was thereby withdrawn. 


Held, further, the evidence is not sufficient to show that, after it abandoned 


any further attempt to protect him, it again gave him such a notice. 
Quigley et al. vs. St. Paul Title Ins. & Trust Co., 389. 


3. SuBrocation.—The defendant Johnson executed a real-estate mortgage to 


secure the payment of his promissory note, and, as further security for the 
payment of the note, he and his co-defendants executed to the mortgagee 
a bond, conditioned that he would complete a certain building on the mort- 
gaged premises, pay and discharge all claims for labor and material fur- 
nished for the building, and all liens on account thereof, and indemnify and 
save harmless the mortgagee from all such claims and liens, and from all 
damage or loss arising therefrom, including expenses incurred in clearing 
or satisfying the same. The plaintiff then issued its policy of insurance 
of title, guarantying the mortgagee that his mortgage was the first lien on 
the premises, and agreeing to indemnify him against prior liens. Johnson 
having failed to pay certain claims for labor and material furnished for 
the completion of the building, the same became liens on the premises 
superior to the lien of the mortgage. Plaintiff, as insurer of the title, paid 
off these liens, and obtained an assignment of the bond from the mort- 
gagee. Held, that plaintiff had a cause of action on the bond to recover 
the amount it had paid out to satisfy the liens. St. Paul Title Ins. § 
Trust Co, vs. Johnson et al., 878, 879. 


TONTINE. See Premium 1. 


TOTAL LOSS. 


Wuat ConstituTes.—The fact that the stone foundation, sills and first story of 


the building still retained their distinct character did not prevent the 
case from being one of total destruction of the building within the statute, 
where the building as a whole had lost its identity. Lindner vs. St. Raul 
F. & M. Ins. Co., 848. 


See ABANDONMENT. 
TRUSTEE. See Tite 7. 


UNAUTHORIZED INSURANCE. 


Statute ConstitutionaL.—Act 74 of the laws of 1893 of Michigan, prohibiting 


any person from soliciting insurance for any non-resident person, firm or 
copartnership, or any foreign insurance corporation or association, with- 
out a certificate of authority from the commissioner of insurance, is not 
unconstitutional, nor a discrimination against the citizens of other states. 


A party acting for individuals or unincorporated associations of other states 


is as much within the purview of the law as if acting for a corporation. 
The People of the State of Michigan vs. Edward C. Gay, 141. 


USE. See Risk 10; Watcuman. 
VACANCY. See AcEnt 16. 


VACANT. 


1. AssigNMENT.—The policy provided that it should be void in case of vacancy. 


The property was sold and the policy assigned to the purchaser by the 
company. 


Held, That the latter was bound by the provision as to vacancy, and a notice 


of existing vacancy at the time of assignment would not be effectual be- 
yond the ten days permitted in the policy. Ranspach vs. Teutonia Fire 
Ins. Co. 713. 
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2, In Case or DwELLiInc.—Where the owner removes with his family from the 
insured dwelling to a neighboring house, but employes occasionally sleep 
in it, and the owner’s wife daily visits it to procure provisions that are 
left there, the house is vacant and unoccupied within the meaning of the 
policy. Agricultural Ins. Co. vs. Hamilton, 339. 

3. In Case or Dwetiinc.—Where it appeared that the insured dwelling had 
been unoccupied for more than seven days, contrary to the provision of 
the policy, a verdict for the company was properly directed by the court. 

In such case a court may, at its discretion, allow the company to amend its 
answer at the trial by setting up an affirmative allegation ofnon-occupancy. 
Thompson vs. Caledonia Fire Ins. Co., 559. 

4, In Case or Mitx.—The policy provided that it should be void if the mill 
should cease to be operated for more than ten consecutive days. 

Held, That where the operation of the machinery was temporarily suspended 
owing to the illness of the sawyer, but other work was done about the 
mill, the policy was not avoided. Ladd et al. vs. Aitna Ins. Co., 382. 

5. TEnant.—Temporary absence of the tenant at the time of fire was not a 
vacancy of the premises. Burlington Ins. Co. vs. Lowery, 610, 611. 


See Arson; Mitt; Reparrs 1. 


VALUATION. See Arsirrate; FRavp 2. 
VALUE. See Arsrrration 4; EvipENcE 5; PLEADING 1. 


VALUED POLICY. 


Fravup—SEPARABLE Risxs.—The policy provided that the entire policy should 
be void in case of fraud touching any matter relating to the insurance, 
A state statute provided that the policy, in case of total loss, should be 
considered a liquidated demand for the full amount of the policy, but that 
this should not apply to personal property. 

Held, That where a dwelling and furniture were insured in separate amounts, 
a false affidavit as to personal property would not work a forfeiture as to 
the dwelling in case of total loss, but only as to the personal property. 
Sullivan vs. Hartford Fire Ins. Co., 705. 


VOYAGE. 

Construction oF Poticy.—A printed clause in a marine policy prohibited the 
vessel among other places, from the Gulf of Campeachy. A written clause 
stated the amount and duration of insurance ‘‘excluding the Gulf of 
Campeachy.” 

Held, That the written clause was not intended to modify the printed clause 
but to call particular attention to the Gulf of Campeachy. Parker vs. 
China Mutual Ins. Co., 282. 


WAIVER. 


Premium Note.—Denial of liability is waiver of proofs of loss. 

Recovery on a premium note through legal process, with knowledge of a fore- 
closure suit, waives a provision forteiting the policy in case of such suit. 

A statutory provision that a premium note in default must be paid before a 
loss in order to act as a revival of the policy is waived by such suit to 
recover on the note after a loss, where the policy had not been formally 
cancelled. Bloom vs. State Ins. Co., 511. 


See ApsusTER; AGENT 12, 14, 15, 16; AnrsirratTion 3, 4, 5; INcUMBRANCE 6; 
LiurratTion 2; MortGaGEE 4; Notice; OTHER INsuRANCE 1; PREMIUM 5; 
Proors oF DEATH; Proors oF Loss 4, 7, 8, 9, 10, 11, 12; REPRESENTATION 1; 
Risk 5, 9; SALVAGE; STANDARD Poricy; TITLE 10. 
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WAREHOUSE. See Tite 11, 


\ WARRANTY. See Acent 8; AppricaTion 8; IRon Sare 2. 
a WATCHMAN, 
Errect oF Rip—Er—Ust.—The policy, issued in Maine, on the plant of a brick- 
"os manufacturing company, there provided in a rider that ‘‘a constant 
watch” was kept on the premises. , 


Held, That under the Maine statute providing that statements of description 
in the policy are representations and not warranties, and that a change 
in the property or in its use or occupation, or a breach of its terms, should 
not affect the policy unless they materially increased the risk, the state- 
ment in the rider was a representation only. 

Held, That a temporary absence of the watchman unknown to the insured 
was not a change in the property or in its use or occupation. 

Held, That a policy provision making an application, survey, plan or descrip- 
tion referred to in the policy a warranty, did not make the rider a 
warranty. King Brick-Mfg. Co. vs. Phenix Ins. Co. et al., 36. 


See Mit, 


WIFE, See Acent 9; INsuRABLE INTEREST 2. 


VoL. XXV.—5Y 
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Stoffels 
State Investment & Ins. Co. vs. 
Superior Court. ......<......5.<Maee des 
State Mutual Fire Ins. Ass’n vs. 
Brinkley Stave & Heading Co.XXV., 
State of Louisiana vs. Williams 


State of Tennessee vs. Phenix Ins. 
ac caiceccgcadiduscckaseunseeaane XXII., 
Stauffer vs. Manheim Mut. Fire 


238 


307 


127 


160 


400 


49 


508 


400 


TO Cis danins Se siicnvcannscdcaspecneeee 


Stautfer vs. Penn. Mut. Fire Ins. 
Ass'n of Lancaster Co. aca Weg 
Steamship Samana Co., Limited, 
a ao:< 6 seep 
Steel vs. Phenix Ins. Co..............X XI. 
Steel vs. Phenix Ins. Co. of Bklyn.X XILI., 
Steele vs. German Ins. Co..........X XIL., 
Stehlick vs. Mechanics’ Ins. Co..X XIIL., 
Stensgaard vs. St. Paul Real Estate 
Title Ins, Co avomauke 
Stephens vs. Capital Ins. Co........XXIL., 
Stepp vs. National Life & Maturity 
PDDOCIIII a 5 ono s cndcssxcacccdbak esis 
Steppe vs. Alter and O’ Rourke.....XXV., 
Sterling Fire Ins. Co. vs. Beffrey....X XI., 
Stevens vs. Queen Ins. Co...........X XL, 
Stever vs. People’s Mut. Accident 


229 


639 
242 

7 
377 


547 


894 
208 


103 
160 
274 


443 


TRG, BOP Rive ccncccsisesessesscssscteuegeeee 


Stewart vs. Helvetia Swiss Fire 
MOE iakan euasacainets. cee under XXIV., 
Stickley vs. Mobile Ins. Co......... 
Stone vs. Insurance Cos..............X XI., 
Stoughton vs. Manufacturers’ 
DORR Gio ads cicsinsaccass XXIV., 


XXII., 7 


955 


Strunk vs. Firemen’s Ins. Co XXIII., 477 
Stuart et al. vs. Sutcliffe et al.......XXV., 3 
Succession of Brownlee............X XII., 312 
Sullivan vs. Germania Life Ins.Co.XXV., 412 
Sullivan vs. Hartford Fire Ins. Co.XXV., 705 
Summerfield vs. North British & 

Mercantile Ins. Co 442 
Sun Fire Office vs. Clark et al... , 333 
Sun Fire Office vs. Ermentrout. ....X XI.,1055 
Sun Ins. Co. vs. Greenville Build- 

ing and Loan Ass’n, No. 2.......XXV., 
Sun Ins. Co. vs. The Hope... «scales 
Sun Mut. Ins. Co. vs. Jones.........-. XXI., 
Sun Mut. Ins. Co. vs. Searles at al. XXV., 
Supreme Council Catholic Knights 

of America vs. Franke.. .........X XI.. 
Supreme Lodge Knights of Honor 

vs. Dalberg. ‘essaccscc meee 
Supreme Lodge K. of P. of the 

World vs. Kalinski 
Sup. Lodge K. of P. of the World 

vs. La Malta et al 
Survick vs. Valley Mutual Life 

RTO Wiese s ccccvsscssicacrntod mG 
Susquehanna F.Ins.Co.vs.Mardorf.X XII., 
Sutherland vs. Standard Life & 

Accident Ins. Co 
Swain et al. vs. Security Live- 

Se Nh Cac os sew ocesdewoud XXV., 
Sweeting et al.vs. Mut.Fire Ins,Co.XXV., 
Swing vs. H. C. Akeley Lumber Co.XXV., 
Syndicate Ins. Co. vs. Catchings..X XIV., 
Talcott vs. Field et al 
Tarbell et al. vs. Vermont Mut. Fire 

Ins. Co... 238 
Taylor vs. Merchants & Bankers’ 

BOs ONiiisinauscuccaedatene aueneued XXI., 
Tefft et al. vs. Providence-Wash- 

ington Ine. Co...........« a< aban V xg 
The People, etc., ex rel. vs. Fidel- 

ity & Casaalty O0\........<.620. XXIV., 
The Scania Ins. Co. vs. Johnson....XXV., 
Thomas vs. Prudential Ins. Co......XXL., 
Thomas vs. Thomas et al.............X XL, 
Thompson vs. Caledonia Fire Ins. 

Co.. ‘ ese aeuee ee 
Thompson vs. New York Life Ins. 

Ia in na dotnennwseeuadeis on neuudee ee 
Thomson vs. Southern Mut. Ins. 

Ci dcunaniksvccausuatndexh sucensesere 
Tierney et al. vs. Phenix Ins. Co..XXIV., 602 
Trabue et al. vs. Dwelling-House 


657 
479 

56 
320 


801 


380 
239 


353 


714 
730 
303 
447 
925 


117 


inde 226 

99 
525 
656 


Traders’ Ins. Co. vs. Pecaud etal. X XIIL., 
Traders’ Ins. Co. vs. Race (On re- 

ONO 6 isis sosveuscuassancacdansceeeee 
Traders’ Ins. Co, et al. vs. Rac CXI., 363 
Travelers Ins, Co. vs. Dunlap -XXV., 604 
Travelers Ins. Co.vs. Healey et al. X XIII., 719 
Travelers Ins. Co. vs. Lampkin. . 295 
Travelers Ins. Co. vs. McCarthy. 235 
Travelers Ins. Co. vs. Melick. 430 
Travelers Ins, Co. vs. Murray......XXI., 264 
Travelers Ins. Co. vs. Sheppard.....X XI., 475 
Travelers Ins. Co. vs. Snowden...XXIV., 825 
Trinity College vs. Travelers Ins. 

XXIII, 53 
Tripp vs. Northwestern Live- 

Stee: TMG: Cee 6... icadccccvcsccsaakeie 
Trippe vs. Provident Fund Society XXITI., 
Tubb vs. Liverpool & London & 

Globe Ins. Co........... 


603 
387 
XXV., 


365 











956 Index of Cases Reported. 


Tucker vs. United Life & Acc. Ins. 


NR ovetsscanenaee ivitecsoniaaet XXI., 569 
Tutorship of the minors Henry 

and Adebert Crane............. XXIV., 560 
Twiss vs.Guaranty Life Ass'n etal. XXII., 539 
Ulrich vs. Reinoehl el al........... ~XXI., 401 
Union Building Ass'n vs. Rock- 

OU AIRE TI ios cvc sacnmaswnccwan XXIIIL., 615 
Union Central Life Ins. Co. vs. 

csc ccxckbkeasapeace XXIV., 846 
Union National Bank vs. German 

IO cicians5casceneurenneseneen XXV., 539 
United States Credit System vs. 

Robertson etal..............0-- REIT. TET 


United States Life Ins. Co.vs. Koss.XXV., 260 
United States Mutual Accident 

ASD V8, MUCHO. 0c. ase cesses XXIII., 824 
Universal Life Ins. Co. vs. Devore..XXI., 337 
Van Frank et al. vs. United States 


Masonic Ben. Ass’n...........-- XXV., 149 
Vankirk vs. Citizens’ Ins, Co........ XX1., 187 
Vanormer vs. Hornberger etal...XXIII., 66 
Vergeront vs. German Ins. Co....X XIII., 236 
Virginia F. & M. Ins. Co. vs. 

Pst casebansenadnnsaxnnee XXITI., 270 
Voorheis vs. People’s Mut. Ben. 

I 6 ci cireddavinictasacnanne XXII., 192 


Wager vs. Providence Ins. Co— 
Providence Ins. Co. et al. vs. 





OTE oss ixacwmcsamcawe XXIII., 273 
Wagner et al. vs. Dwelling-House 

PUR NIGs sos dcacensnssnten 
Walker vs. American Central Ir 

Roe cbarit cia teak oceans Aaave GO 
Walker vs. German Ins. Co......... XXII., 750 
Walradt, Assignee,vs.Phcenix Ins. 

Sec cknsmucvutins Rick kein ceceanen a2it., 81 
Walsh vs. Mutual Life Ins. Co...... XXI., 598 


Ward vs. Metropolitan Life Ins. Co.XXV., 325 
Warner vs. United States Mut. 


ROTM OR BOO RB. .06 0-0 ssccccccces XXII., 704 
Washburn Mill Co. vs. Fire Ass’n 

of Philadelphia. ......... .... ocoda Vs 200 
Washburn & Moen Mfg. Co. vs. 

Reliance Marine Ins Co........ XXIV., 480 
Waterbury vs. Dakota Fire & Ma- 

TOG SB 0 os cidiwaeecnascusecnecs XXI., 14 


Watertown Fire Ins. Co. vs. Rust...X XI.,1053 
Way vs. Abington Mut. Fire Ins, 


UE yids eR GE Rds ered aac aueaee XXV., 702 
Waycott vs. Metropolitan Life 

MD vce ccuccnsbustacdansakede XXII., 399 
Webster et al. vs. Dwelling-House 

RU IS 5 x iccponecucees ei ecdccanmal XXV., 488 
Weed vs. Hamburg-Bremen Fire 

RN OM eniuanctsveceeceuenessnnen -XXI., 577 
Weil, Adm., vs. New York Life 

DR Tivccidscosccs vspeaknsnaniieae XXIV., 641 
Weinfeld vs. Mutual Reserve 

PUB TARO AON. 6ocs cc ccccccccus XXII., 474 
Welsh vs. London Ass’e Corpora- 

Pee ccphekniesvaten <casienieeneRe XXII., 90 
West vs. Norwich Union Fire 

Insurance Society.............. XXIV., 367 
West et al. vs. British-America ee 

I Tis o:dscccwsichsakecnaece ccc wy ee 


Westchester Fire Ins. Co. vs. Cov- 
ec cunnccoucausscasnénccackwaun XXI., 530 


Westchester Fire Ins. Co. vs. 








cc ee i 
Westchester Fire Ins. Co. vs. 

Wagner & Chabot.............. XXIV., 476 
West Coast Lumber Co. vs. State 

Investment & Ins. Co........... XXII., 681 
West End Hotel & Land Co. vs. 

American Fire Ins. Co.......... XXV., 854 
Western Ass’e Co. ys. Altheimer 

Bros.—Imp. Fire Ins. Co. vs. 

ciccch kad cavdancssauescnews XXITII., 513 
Western Ass’e Co. vs. Hall et al....XXV., 874 
Western Home Ins. Co. vs. Rich- 

DD i vesdasncvsctseecthatea’ XXIII., 501 
Western Home Ins. Co. vs. Thorp.XXII., 292 
Western Refrigerator Co. vs. 

American Casualty Insur- 

ance and Security Co.......... XXIII., 640 
Western & Atlantic Pipe Lines vs. 

NN CIR cc crcins cueseesuacs ae. BS 
Westfield Cigar Co. vs. Ins. Cos....XXV., 521 
West Jersey Title & Guaranty Co. 

Wh Mini niccadcsucsunteasunccs XXI.. 672 
Wheeler vs. Real Estate Title Ins. 

ORs cis cndesiucccevisecs XXIII., 475 
White vs. Phoenix Ins. Co.......... XXITI., 869 
White vs. Provident Savings Life 

MEP OROCIIAT § «560 dsivc esis o's coe cg. Sees 
White vs. Royal Ins. Co.............XXV., 699 
White vs. Western Ass’e Co........X XII., 305 
Whitehouse vs. Cargill.............- XXV., 640 
Whitlatch vs. Fidelity & Casualty 

Rac c de cecavcndcnstcdssndecinnescte eae 
Whitney vs. National Masonic 

errr re XXII., 196 
Whitten vs. New England Live- 

PE ei asncscnscuce cncs -XXV., 662 
Wilcox vs. Continental Ins. Co.....X XITI., 599 
Wilhelim vs. Des Moines Ins. Co..XXII., 371 
Williams vs. Hartford Ins. Co..... XXIV., 150 
Williams vs. Preferred Mutual 

ROTOR BOO oi vic xctsivccsscces XXITII., 75 
Williams: vs. United States Mut. 

ee ee XXI., 609 
Williams et al. vs. United Reserve 

Fund Associates.................XXV., 790 
Williamsburgh City Fire Ins. Co. 

DUNES accucpkeesnnnsmesiecaven XXI.. 622 
Williamson vs. Michigan Fire & 

PO TDs Risks cv ccitcncncs XXIII, 311 
Willow Grove Creamery Co. vs. 

Planters’ Mutual Ins. Co..... XXIII., 732 
Wilson vs. Mutual Fire Ins. Co....XXV., 549 
Wilson Drug Co. vs. Phoenix Ass’e 

ikiisancdisechecmnassusdcdanesesccaun XXI., 858 
Wist vs. Grand Lodge A. 0. U. W.XXII., 167 
Wolf vs. District Grand Lodge 

a TB i i iia sce ssicn descee XXIV., 198 
Wood vs. Standard Mut. Live- 

GWOCK TNS. COs 6c. ene cccccccccccdeedes, BBE 
Worley vs. State Ins. Co. of Des 

PR ca canadiasieds ceceabaneee XXIII., 580 
Wright vs. Supreme Commandery 

OE OO Bees ns va vencccsicccncs XXI., 950 
Wright vs. Vermont Life Ins. Co...XXV., 238 
Young vs. Ohio Farmers’ Ins. Co..XXII., 440 
Zimeriski vs. Ohio Farmers’ Ins. Co.XXI., 818 





